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NOTE, 


Tlie folio-wing Heads 'for discussion , were, placed before tie' 
Committee by tie Ciairman : — • 

1. Strength and Composition of tie Federai Legislature. 

2. Questions connected with the' Election of Members of 
the Federal Legislature. 

3. Relations between the two Chambers of ' the Federal 
Legislature. 

4. Distribution of Financial Resources between the Fede- 
ration and its Units. 

5. The Ministry and its Relations with the Legislature. 

6. Distribution of Legislative Powers between the Federal 
- ' and Provincial Legislatures,' and Elect in the States of 

Legislation relating to Federal Subjects. 

7. Administrative Relations between the Federal Ctovern- 
ment, the States and the Provinces. 

8. The Federal Court. 

It will be noted that: (a) the above Heads' were' not taken' up- 
; by the Committee in numerical -order ; (6) Heads 5 and 6 were only 
partially discussed ; (o) no discussion on Head 7 has yet taken place. 

Detailed points for discussion in connection with each Head 
were drafted by the Chairman. They are printed in this volume at 
the commencement of the proceedings under the respective Heads. 
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PHOCEEDIKGS OF THE FoETY-FIKST MEETING OF THE FeDEEAL. 

Stehcthee Committee, helb on the 26th Octobbe, 1931, at 
2-30 p.M. 

Head 8. 

The Fedeeal Couet — (continued), 

Mr, Gavin Jones: I enter into tliis discussion witii some diffi- 
dence, for I am a laj^man, an amateur in tlie midst of experts.. 
However, I feel towards experts in general in imicli tke same- 
way as certain Delegates expressed tliemselves al'out experts in 
another sphere a few days ago. We business men are accustomed 
to consult experts continually, and we have to view their opinions 
with discretion, because naturally professional bias is likely to 
come in, and we feel that we can view the 'matter in a more detached 
manner. 

In dealing with this subject, I shall confine myself to general 
principles. We quite agree that there must be a Federal Court. 
We agree that the Federal Court should ordinarily he an appellate 
Court, but we think it should be an apjiellate Court for federal 
matters only. We agree that in certain cavses, such as disputes 
between the Federal Government and the Units, it should have 
original jurisdiction. 

We are of opinion that there should be a right of appeal from- 
this Court for all matters to the Privy Council. Our reason for 
this is that, as many Delegates have already said, the Privy Coun- 
cil has great prestige. I may say that its prestige and authority 
are world-wide. An American lawyer once said to me that he 
wished that they had got in America a Court of Appeal anything 
like as good as the Privy Council in England. I think we would 
be making a great mistake if were to discard this anchor of 
justice, to whicli nearly all the Dominions adhere. I think Tre 
would be making a mistake if we discarded it for India, anyhow 
at first. Moreover, I think I am right in saying that the Federal 
Court cannot be final in certain special cases. I believe I am 
right in saying that a British subject in certain matters, has a 
right of appeal to the House of Lords and the Privy Council. 

As regards the appointment of the Judges, we are as insistent 
as anyone else that the Court should be absolutely independent of 
political influence, and, therefore, that the appointments must be 
made by the Governor-General. We also are of opinion that the 
salaries should be adequate and should be non-votable. 

With regard to the selection of the Judges, both for the High 
Courts and for the Federal Court, I am in agreement with Sir Tej 
Bahadur Sapru vhen he says that there should be no reservation 
of appointments for any particular Service, but that the Governor- 
General should be able to select from the English Bar, the Indian 
Bar, and the^ Judicial Services. An appeal has been made that, 
^.they should not be selected ■ from the Judicial Sei'Vices, and much 
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lias been said on tlie question of the Judges being trained lawyers. 

I quite agree that they should be trained lawyers, but I see no 
reason why a Judge cannot be equally w^ell-traiiied in a judicial 
•seryice as at the Bar. A tribute has been paid to the Judges in 
the High Courts that haye been selected from the Judicial Services; 
■and although there may have been mistakes made, and Judges 
may have been selected who had not sufficient legal training, I 
think that this could be rectified by the better organisation of the 
Judicial Seryice. There is no reason why the Judges in this 
Service should not be adequately trained. I think I am right in 
saying that only in the British Empire and in the United StatevS 
of America are the Judges chosen from the Bar. In the liatin 
countries, they are chosen from a trained judicial service; and 
I think that we should not discard the valuable field, for the selec- 
tion of able Judges, that can be found in the Judicial Services. 
"We must, I think, trust the selecting authority, 

How, Sir, a claim has been made that this Court should be a 
Supreme ,,XlQuxt^^v.*^ppeals for civil and 

crifhinal cases. I strongly demur from this, because I feel that it 
would be very expensive and not so efficient, and it w'ould be a 
^dangerous experiment in which to involve the Federation to begin 
with. I asked Sir Muhammad Shall how many Judges would be 
required if appeals had to be made to that Court for civil and 
icrim jial cases, and he put the figure at seven. Sir Sultan Ahmed 
has put the figure at eleven ; and I obtained the opinion of a Chief 
Justice w'ho has recently retired, and he put the figure, even with 
restrict ions as to the appeals, at sixteen at least. Sir Provash 
Mitter has put the figure at from thirty to forty. How, Sir, when 
•there is such a variation in expert opinion, you must really view 
the matter with careful consideration; and I feel, knowing India 
.as I do, that Sir Provash Mitter’s estimate wdll not be far wrong, 
for undoubtedly a Supreme Court in India would encourage appeals. 
Undoubtedly the tendency in India is to appeal too far and too 
often. A very strong appeal has been put up by one or two Dele- 
gates that it is necessary on the grounds of expense to the litigant. 
On this question also, Sir, I made enquiries from a Chief Justice 
v/ho has recently retired. 

Mr, Jimiah: What was his name? 

Jfr. Gmm Jones : I am sorry; I cannot give the name, because 
he has not given me permission to do so but I am quite sure that 
he would be only too glad to discuss the matter with the Lord 
Oiiancellor, 

Mr. Jinnah: It is no use quoting a man who does not want 
to give his name. 

Mr. Gavin Jones: Well, I dare say he would, but he has not 
given me permission to use Ms. name, and I cannot it. I am 
sorry.. He said this: , ■ 

On the question of expense, it would appear primd 
facie that the expense of an appeal filed in India would be 


less than that of an appeal filed in England; but strange 
as it may appear, this is not likely to be so. The expense of 
the record will remain constant. The appeal in India will 
be filed in some cases through Coxmsel instrneted by solici- 
tors, in others through Counsel not so instructed. In 
London it is through Counsel instructed by solicitors. In 
practice the expense will be higher in India even when the 
Counsel is instructed by solicitors. The reasons for this 
apparent anomaly are that the fees charged in India by 
Counsel with the qualifications that would be required in. 
a Supreme Court of Appeal are very high. It is not at ail 
unusual for Counsel appearing before a Chief Court, m, 
appeals of importance, to receive daily fees of Es. 1.000, 
1,500, or even 2,000.’’ 

Sir Sultan Ahmed: Well, I wish it had been so. 

Mr. Gmrin Jones : 

“ Some of these appeals require, even before the most 
efficient and expeditious Benches, a hearing of ten days or 
more. It is practically impossible to hear, as a rule, more 
than three comparatively simple first-class appeals in less 
than two days. More complicated cases may take anything 
from three to twenty working days each. This is by no 
means an extreme limit. That is the hearing before strong 
Benches. Before weak Benches, it may be four times as 
long. In addition, there is a tendency in India to multiply 
the number of juniors. I have seen seven Counsel appear 
on one side in one appeal. I have made enquiries into the 
matter and have found that appeals in India have cost more 
than three times the amount to argue that they subsequently 
cost to argue before the Judicial Committee" of the Privy 
Council, So far from giving the litigant more expeditious 
and cheaper Justice, a Supreme Court is likely to give less 
expeditious and dearer justice.” 

I submit, therefore, that, when the matter is more carefully gone 
into, it will be found that a Supreme Court of Appeal for civil 
and criminal cases would be unwieldy, expensive, and in certain 
cases would not be final. 

Now, Sir, as regards administration. The day-to-day adminis- 
tration of the Courts, I think, should rest with the Chief Justice; 
but when it comes to a question of finance, I cannot agree with 
Sir Tej Bahadxir Sapru when he says that the control should be 
in the hands of the Federal Government unless,, of course, the ex- 
bbhditure and the revenue ol 'the High Courts is vested in the- 
Federal Government— whieh;- is., I think, a proposal that was^macle- 
-by the Simon ^ Eepoxt. ;'Tfy:'Eoirevet. tW expenditure' hts got to- 
b^ from, the ^ Promucial mr Governments, 'tte the’ 

control must rest wuth those Governments. To ask the Federal" 
-Governmeiit to order the Governments to vote supplies vrould 
asking lor a elaak.*.; i- •' 
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Tliere is one point, Sir, that has not been made quite clear to’ 
me in the discussions that haye, taken place. That is, will a sub- 
ject in a Provincial State have a right to appeal in federal matters 
against an Indian State Government? I think, in federal matters, 
it is only right that, if a subject of an Indian State has a right 
to appeal to a Federal Court, a subject in a Provincial State should 
also have that right. I would like that matter to be made clear. 
I think, Sir, I have nothing more to say on this subject. 

Mr, Iyengar : Lord Chancellor, If I intervene in the discussion 
of this important question, amidst the array of distinguished 
legal talent which has been displayed on the subject, it is only 
for the purpose of giving a brief indication of what, in my view, 
from the convstitutional standpoint, should be the purposes of the 
establishment and expansion of the activities of the Supreme 
Court in India. The principles with which we are concerned 
have been fully explained in your Note circulated to us and in 
your preliminary observations, They have been discussed from 

different points of view already here, There is first the proposal 

in regard to providing India with a Supreme Court, which would 
give her people a final Court of Appeal in their own country — 
more accessible and efficacious than has till now been provided by 
the Judicial Committee of the Privy Council. This is, if I may 
say so, purely a British Indian problem, though it must naturally 
be an integral part of whatever form of self-governing constitu- 
tion is established for British India. There is next the question 
of providing a supreme fedeml judicial authority for the inter*- 
pretation of the constitution, and for the administration and 
enforcement of federal law^s in so far as they involve judicial 
intervention, or the exercise of advisory powers. And, lastly, 
there is the question to what extent the prerogative powers of the 
Crown to entertain appeals in Colonial cases, is, or can be, properly 
aSected by the establishment of a Supreme Court in India exer- 
cising both supreme and federal jurisdiction. In considering this 
matter in the light of Colonial and Dominion parallels and prece- 
dents, there is one essential factor which alters the position and 
which has to be borne in mind. That is that, in respect of that 
important part of the Federation comprising the Indian States, 
there is no jurisdiction claimed hy or conceded to the Privy 
Council to hear final appeals from any of them, whatever 
powers the States will concede to the Crown, for the building up 
of the new constitution, to be placed at the disposal of the new 
Federation — tliat is of the authorities and institutions created for 
the purpose of acting within the Federation. It, therefore, be- 
comes necessary, in this behalf, ■' for, the States' to assent to the 
establishment of a Supreme Federal Court in India to interpret 
the constitutiop. and prononnce decisions on federal issues. This 
has been -agreed Ho- by them forth in the statement made 

by Sir Miraia Ismail on their behalf. The question whether, for 
the purpose of federation, this cession of powers shoxild extend to 
. lowing ^tq0he further' jhrisdietion of an outside amlbority 
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like tlie Privy Comcil, lias been answered in^tlie negative, and I 
tliink rigMly. It would, tberefore,v from tliis point' of view,, ^ be 
an entire anomaly if federal' issues sbonld.be subject to tlie Privy 
ConnciPs inberent Jurisdiction, wliatever it .may be, wbere Bntisb 
Indians are concerned, and sbonld be, free from it where Indian 
States are concerned; and it might lead to a conflict of decisions 
on the same issues, which would be wholly undesirable. ^ Moreover, 
speaking as a layman, I have been told that cession of Jurisdiction 
on the part of the Indian States to British authorities, as distin- 
guished from cession of territories, has raised difficulties, in some 
recent instances, of .a very complicated character, where the source 
and authority of the Court are not purely British or British Indian ; 
and it would not be the case in a Federal India where the autho- 
rity of a Joint Federal Legislature becomes established by consti- 
tution as well as by agreement with the federating Units. 

You, My Lord, apparently contempt the possibility of the 
Privy Council exercising jurisdiction in consequence of cession 
of powers by the Princes, and I have no doubt this would receive 
close examination at your hands. I have been informed in 
Madras that, in respect of an important project of port develop- 
ment, undertaken by the Joint enterprise of two Indian States and 
British Indian Provinces which abut this port area, the question 
of Joint ownership of this port and Joint jurisdiction in its ad- 
ministration by a common authority and by a uniform set of 
regulations and laws has been a matter of legal examination, 
conferences and discussions for over ten years; and the matter is 
still being deliberated upon. It is hoped that final decisions will 
be made before the port scheme is actually completed in a year 
or two. At one stage, I have been informed, the proposal was 
made to establish what is called a condominium over the whole 
area of the port; but apparently that has now been abandoned, 
and further proposals are under consideration. There have also 
been cases in which jurisdiction in railway areas in Indian States 
has been ceded for certain purposes which are not entirely free 
from difficulties. Apart from the definite questions of sovereign 
rights and the wishes of Indian States in this matter, it seems 
to me the most proper course will be for the Indian States and 
the Princes to develop the prestige and authority of the Federal 
Court in India as Indians own final national tribunal. From the 
standpoint of British India also, it seems to me equally clear that, 
whatever may be the extent and nature of the Prerogative rights 
of the Crown, India's final Judicial authority should be established 
in India itself in such a national Supreme Court; and I do not 
think, having regard to the prestige and reputation of the great 
High Court®. In India, , we ^ should' at any time find difficulty in 
manning the Supreme Court’ or::in maintaining it at the requisite 
standard. 'The nietory of The Bominions also seems to me entirely 
to '-support, the- view ilal Iho ^development • of Dominion Status, as 
well as the proper evolution:, of a federal constitution, must 
necessarily' eliminate, I:ii not. in theory, the Jurisdiction 
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of the Privy Council. As, Professor , KeitK lias pointed outj. tliev 
first breacli in tlie tiuditional. doctrine an appeal lay to. tlie:'' 
Privy Council from tlie decision of any Colonial Court was made 
in 1900, when tlie Imperial GovernmeBt accepted the demands 
of tlie framers of' tlie Anstralian Federation that the interpretation 
and the decision of all disputes and constitutional issues arising 
from the establishment of the Federal Commonwealth should rest, 
not with the Judicial Committee of the Privy Council, as in the* 
case of Canada, but with the High Court of the Commonwealth. 
The small extent to which appeals to the Privy Council from 
the Courts of the Australian States remained open was removefl 
subsequently, in 1907; and in this manner, with the full and 
ungrudging assent of the British Government, the Australian High 
Court has been made the final arbiter of the interpretation of the 
Cominonw^ealth Constitution. I need not refer to the disputes 
which has arisen over the constitution of the Irish Free State in 
this connection. All that I have to state is that the Imperial 
Government, in all these cases, has throughout acted on th^ 
principle of a ready acceptance of Dominion wishes; and I feel 
that the wishes of the Indian States,, as well as of the bulk of my 
fellow-countrymen, a.re in favour neither of creating nor of keeping 
alive the jurisdiction of the Privy Council as part of the judicial ^ 
constitutional machinery of the Indian Commonwealth alter the ’ 
establishment of the Federation. That is all I have to say. 

Dr. Sliafa'at Ahmad Khan : I shall confine myself only to two 
points — one, the question of the centralisation of the High Courts; 
and the otlier, the method whereby the fundamental safeguards 
can be imposed. I shall limit myself in this waj' partly because 
the ground has already been covered by very able and distinguished 
lawyers like Sir Tej Bahadur Sapru and Sir Muhammad Shafi, 
and partly because I am not sufficiently competent to discuss ques- 
tions which require judicial training of the highest order and 
experience of the widest range. 

I shall therefore deal with two points to which reference has 
been made by previous speakers. The first question is, should the 
High Courts be centralised? I differ from Sir Tej Bahadur Sapru 
on the question of the centralisation of the High Court. I do 
so, Lord Chancellor, with very great reluctance and with consider- 
able hesitation, because I have the highest possible respect for 
the experience, the knowledge and the sound common-sense of Sir 
Tej Bahadur. 

Before I deal with the question proper, I should like to make 
one or t'wo points perfectly clear. In the first place, I should 
like to point out that, in the discussion of this matter, we are 
not concerned with the question of the appointment of the Judges 
of the High Courts or with their terms of office. On all these 
matters, I am in complete agreenient with what Sir Tej Bahadur 
Sapru vsaid in his speech. Again, it is not contended by me or 
by anybody that the administratiye "functions of ihe High Courts^ 
should be curtailed or withdrawn. I think it will he acknowledged 


by everyone that a Higli Court cannot perform its functions effi- 
ciently and satisfactorily without exercising administrative func- 
tions, For instance, nobody lias suggested that section 107 or 
the relevant portion of the Letters Patent should he curtailed. 
Now, while this is granted, it will be admitted by everyone that 
the administrative functions of a High Court should be open to 
discussion by the Legislature. I will not decide here which 
Legislature it. should be, whether Provincial or Central. In other 
words, the High Courts should not be irresponsible in the exercise 
of their administrative functions. There must be control by some 
Executive and a power of control by some Ijegislature. Wliicli 
Executive and which Legislature it is to be, 1 will, of course, 
discuss. Basing my arguments on these assumptions, the onlj" 
question we have to decide now is by what executive authority 
such control should be exercised and in what Ijegislature these 
powers should be vested. In other words, should these powers 
be vested in the Central or in the Provincial Executive? 

I do not den 3 r the force of some of the arguments which have 
been used by previous speakers, with eloquence, ability and luci- 
dity. There is, I admit, a danger inherent in any system wdiich 
ijivolves responsible government, that the High Court may be 
'dragged into the arena of party controversy. I submit, however, 
that this danger is not removed or lessened by shifting the High 
Coixrt to the Centre. So far as I have been able to gather, the 
local Legislatures have discussed administrative acts of the High 
Courts on various occasions. Many of the subjects discussed were 
in themselves eminently appropriate for public debate, though it 
must be admitted that some of the motions have not been debated 
in a proper spirit. The remedy for these defects, however, is to 
be found in amending the Standing Orders of the Legislatures and 
not in taking the entire control away from these bodies. There 
have been questions and discussions on the work of one Judge of 
the High Court — I will not mention liis name — in my own Legis- 
lature; and there have been various questions in the different 
Legislative Councils with regard to the administrative functions 
of the Sigh Courts. While there have heen a few cases in which 
a certain amount of very unfair criticism has been indulged in, it 
must be said, on the whole, that the method adopted in dealing 
with these motions has been fairly satisfactory. This is indeed 
admitted by the Judges of the Bombay High Court, the Chief 
Justice and two Judges of the Allahabad High Court, and the High 
Court Judges of the, Punjab High Court, who have said that their 
relations uitli the Local Uovernment have been amicable and there 
M# been so far no serious disagfeenient with the Legislative Coun- 
oiL‘'So'far as* '"the Local Governments arc concerned, in their 
thi '©overnment of India on* the Report of the Simon 
Commii^ion, ptaeticiHy every Local Government emphasi^ied the* 
il#ed keeping' iht p&mM ^elationa of the High Court with tlte 
lionil; Gtftevnweiat; intact, witlmmi any* modification 'and without' 
gtiy' change. 'Only the* official membeta of the'Biiat Government 


liave suggested centraiisatipaj, and tlie Bengal GoTeniment also 
said tliat tlie Jligli Coiirt may be centralised if Courts in other 
Provinces are also centralised. Hence the consensus of opinion of 
the various Local (joveriiments is that the High Courts should 
remain in the position in which they now are, and also that there 
should be no disturbance or dislocation of the existing relations 
between the two bodies. I am therefore of the opinion that the 
rights which the Local Goveimments now exercise over the High 
Courts should be maintained, so far, of course, as their administra- 
tive functions are concerned. I need not go elaborately into the 
reasons for these, views, hut I hope you will allow me to summarise 
them as briefly as possible. 

In tbe first place, if the High Courts are centralised, the 
Federal Government would not possess the local knowledge which 
would enable it to discharge its duties properly. The Local Gov- 
ernments are more familiar with the merits of candidates than the 
Federal Government can be. In the second place, there would 
be a serious risk of conflict between the Local Government, which 
must possess authority by virtue of its responsibility for the ad- 
ministration of a provincial subject, and the High Court, which 
will also continue to exercise the powers conferred upon it by 
section 107 of the Government of India Act. It is of the highest 
importance that the relations between the Courts and the Local 
Government should he those of mutual confidence and trust. The 
Local Governments must rely to a very large extent on the High 
Courts for the maintenance of a high standard of the judiciary 
in the Provincial Courts. These Courts cannot maintain such a 
standard without the support of the Local Government. One 
example will suffice. At present the High Court of Allahabad is 
empowered to remove a munsif without reference to the Local Gov- 
ernment. If the High Courts are centralised, the question will 
naturally arise whether the Local Government will allow the High 
Court the exercise of these powers. 

Sir Tej Bahadur Sapru: May I point out that, under the 
Bengal Civil Courts Act, the power of removal of munsifs is given 
to the District Judge and then to the High Court. 

Dr, Shafa’at Ahmad Khan : I am only giving examples from 
the United Provinces. 

Sir Tej Bahadur Sapru: That applies to Bengal, Assam, and 
the United Provinces and also, I believe, Bihar. 

Dr, Shafa’at Ahmad Khan: Could the District Judge be 
removed?, 

Sir Tej Bahadur Sapru: Tas. : , , ■ 

Mr, Iyengar: Yes, in all Provinces. 

Sir Tej Bahadur Sapru: Judge may he suspended? 

Mr, Iyengar: Or suspeuda^^ y®®- ' ■' r ) ’ 

Zaf nullah •Tbai'ajs power to suspend ojr subinit.'fbi 
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. Shafa^at Ahmad Khan:" I ana'' using the exact words of the 
'"United Provinces Governmeiit to the Governmeiit of India. They 
must inow what they are tallang about. Again, the Oudh Chief 
Court has power to report or '".punish .the, ministerial staff of any 
Court subordinate to it. It is. doubtful if the Local Government 
can allow buy of its servants -to be dismissed by an order of the 
Court which is under executive control by the Pederal Government. 
Then, my third reason is that the new constitution will give the 
Ministry and the Legislature responsibility for the whole realm of 
Provincial administration. That range naturally includes the ad- 
ministration of Justice. E^-'en if the High "Court is centralised, if 
the Council vuslies to discuss the administration of the High Court, 
it will have no difficulty in doing so when the Demand for Grants 
for the ordinary administration of justice is presented to it. Many 
of the demands placed before tbe Legislature will continue to be 
based on the recommendations of the High Court. I can say, 
fipm my experience of the Council, that it is difficult to prevent a 
discussion of the High Courts, even after they have been centralised. 
In the next place. Lord Cliancellor, it is in the local Legislature 
that complaints regarding delays in litigation, the location of Courts 
in various places and other matters are ventilated; and the proce- 
dure generally followed is that they are all passed on to the High 
Court, who, so long as they are under the control and administra- 
tion of the Local Government, do pay attention to them. Then, 
there will be a. risk of friction and aloofness between the Local Gov- 
ernment and the High Court, and a most unfortunate and unseemly 
conflict might develop between the highest judicial^ body and the 
Local Government. In the High Court itself, amenities and scales 
of establishment would tend to he set up which would be out of 
proportion to those fixed for persons, departments and establishments 
somewhat similar in character. The personnel, discipline and work- 
ing of the subordinate judiciary will be seriously affected by this 
change. Finally, if the High Courts are centralised, the expenses 
of the High Courts will have to be borne by the Central Govern- 
ment. If: this is done, then the Judicial Stamps, I suppose, will 
have to be given by the Local Government to the Central Govern- 
ment ; and if this takes place, it will be difficult for the Provincial 
Governmeaits to pay their way, because in some Provinces Judicial 
Stamps form, one of the greatest sources of revenue. For these 
reasons, Lord Chancellor, I am strongly of the opinion that the 
relatioTL of the High Courts to the Local Governments should not 
|>e disturbed. 

I will now take up the other point to which I referred, viz., 
the methods which shoxild be adopted for enforcing the safeguards. 
'This subject brisfles'with difficulties, and one cannot be dogmatic 
about the remedy or the' methods ".which one ‘suggests; , but I can 
start by ‘saying that we are not concerned ^here with the. content of 
the safeguards* ■■ This is, a matter which 'is and will be. -dealt 'with 
by another committee. . All thht ’^meed consider here is the method 
;OT''macMiiery by which the safeguards 'should be enforced. What- 


ever: tlie. safeguards may be. iti'is; unquestioiiaMe tbat^ if they are 
not to remain vague platitudes^ and are intended to be enforced 
with the minimum of friction and delay and a maximum of effect, 
they should be laid down unambiguously and clearly. The agency 
or system or machinery, or w-hatever you may cairit, for the pur-' 
pose of enforcing these safeguards, will be tt.e same with regard 
to all kinds of safeguards. The machinery will be, in the first 
place, the Central Executive. I use the words Central Execu- 
tive in a much wider sense than that in which they have been 
used so far. The Central Executive, in the sense in which I use 
that term., includes the amalgam of powers, privileges, prerogatives 
and rights which the Grown wall exercise over certain subjects — 
call them X — I will not mention the subjects. It wall also include 
the powders wdth w^hich the Eederal Ministry will be endow^ed. The 
safeguards will therefore be enforced by this bod 3 a 1 am not dis- 
cussing here w^hich part of the Executive — the Grown or the Federal 
Ministry — ^will enforce the safeguards. An opportunity for that 
wall, I hope, arise later on. 

What, then, will be the chief categories of safeguards? In my 
humble opinion there will be three kinds of safeguards. In the first 
place, there are safeguards wTiich affect interests such as the land- 
lords and the European commercial community. In the second 
place, there will be safeguards W'hich affect classes and communities, 
such as the Depressed Classes and religious minorities in India. 
Finally, there will be fundamental rights for the subjects of Indian 
States, On this subject I need my nothing. I have j)laced these 
safeguards separately, as I think there is a possibility of these 
rights falling short of those exercised by or granted to citmens of 
British India. If they^ are assimilated to the safeguards granted to 
the subjects of British India, nobod^^ will be happier than myself. 
What, liow’^ever, I should like to avoid is the possibility of our safe- 
giiai'ds being brought down to the level of the safeguards which 
may be granted to the subjects of the Indian States. I am very 
much afraid that the fundamental rights which may be legitimately 
claimed by the British Indian snbjects may be brought down to 
the level of those that may be conferred on the subjects of other 
States. Here I do not wish, and have never desired, to force the 
Indian Princes to grant their subjects fundamental rights of a 
particular kind or degree ; but I am equally strong on the main- 
tenance of such rights as are enjoyed now by or may be granted to 
the subjects of British India. My reason for separating these tw^o 
kinds of safeguards is that, if they are mixed up, they will become 
so attenuated, they will be so watered down, as to become* useless 
for all practical purposes. So, in order to preserve at least what 
I have got, and to stick to what I claim, I have decided it would 
be best, only for the purpose of classification, to have the category 
of safeguards' of British Indians in. a separate class by itselL ,My 
Lord Chancellor, I have made my position clear. I shotild like all* 
safeguards to.be nerfoctly alifcp;;'but if there. is a danger of otir 
^beibg bi;ought dc’wn' to the level of those rights which 
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may "be conferred on subjects of ■Indian Princes, then I sbonld 
like to stick to wliat I have got or wlmt I may get. 

Having classified these safegnards, let me now indicate the 
method whereby they should be enforced. The matter does not 
apply to the safeguards as to the subjects of Indian States. I am 
leaving them completely out of account for the present — they apply 
only to the other two categories. There is one principle which 
governs and ought to govern all these safeguards, and it is this.; 
The safeguards are fundamental. In other words, they caiinot be 
amenilecl, repealed or modified in sljij shape or form b}' anybody 
in India. JSI’o statutory self-governing body, no inilividual, and 
no Legislature, whether Provincial or Pederal, can change them 
without a procedure wdiich is clearly laid dowm and unambiguously 
expressed. What that procedure should he — whether they should 
be changed if the community, class or interest affected thereby con- 
sents, or whether some other method, such as the passing of a 
parliamentary Bill, amending these safeguards should be adopted 
— it is not for me to say here. What I should like to emphasise is 
that these safeguards should not be amended without the consent 
of the community concerned in a definite, prescribed, clear manner. 
How, then, should they be enforced? There are two agencies 
which I should like to indicate for effectuating this. In the first 
place, this can be done by the Governor-General in the case of the 
Central Government, and the Governor in the case of the Provinces; 
but as this question has not yet been properly discussed or exhaus- 
tively debated upon, I wdll assume that he will be the Governor- 
General. The power to he exercised by him nmst be exercised in 
all matters in which execaitive action is necessary. So far as the 
Governor of tbe Province is concerned, paragraph 6 of the Provincial 
Constitution sub-Committee^s Beport made the position clear, and 
I need say nothing aboxit it. As regards the Governor-General, it 
is clearly essential to the efficacy of these safeguards that some 
power should be vested in him which wdll enable him to deal, not 
only with the laws actually made, but also with the executive action 
which is taken by bt tihcler authority of such law. The powers 
expressly conferred on the Governor-General for this purpose are 
to be exercised according to his deliberate judgment, after con- 
sidering any advice which may be tendered to him by the Federal 
Ministry as well as by the Local Government and representatives 
of the class or community affected. Such a power for immediate 
action must be vested in his hands for the maintenance of rights 
guaranteed in the constitution. The right should he affirmative 
4p^,well as negative. The class nr community affected might draw 
the attention of the proper authority — ^here the Governor-General 
r^to ‘ih| 'yioiation of existing^ rights ; ot, if any change is needed in 
the W'’'shfbguat^^ therb 'should be a right of petitioning 

.that auiitbrily and rights to be acquired by the com- 

At what stage 'ihou^ .the 'Gohrt intervene? It is most 
difficult for me' to say offhafid" and' indicate 'the 'stage in a precise 


Dianner. I may say, in passing, tliat I am alive to the danger 
-of frivolous litigation if every aggrieved person of a particular class 
of the coniBiimity is antliorised to bring an action in the Supreme 
Court or petition the higher authorities for the enforcenient of 
fiiiidaniental rights of his community or class. Some check ought 
most certainly to be imposed on the propensity of certain persons 
to litigation and contention. The only check I can think of is 
provi<led by laying down the rule that the Supreme Court can only 
intervene if it is petitioned, or if representation is made to it by a 
certain proportion of the representatives of the community in the 
Legislature. If two-thirds, for instance, of the total number of a 
particular class in the comimmity apply or rej^resent to the Supreme 
Court, then the Court should take action upon the petition. 

(niainnan: Of coiiivse, you Lad better say, having regard to 
the protection of minorities, two-thirds of those present and voting. 

Dr, Shafa^at Ah-mad Khan: Yes. As regards tbe exercise of 
autliority by the Supreme Court in such instances, I think it would 
be conducive to the peace and tranquility of a Province if two- 
thirds of the representatives of a class or community voting, who 
are affected or think they are affected bj^ a Bill, are allowed to ask 
the opiiiion ;of the Court on the validity of the Bill in quevstion 
under discussion in the Legislature. 

Mr, Jinnali: That means that two-thirds of the members shall 
be parties to the litigation? 

Dr, Shafa^ at Ahmad Khan: No. 

Chairman: No. I think Dr. Shafa’at Ahmad Khan is speaking 
of the people in the Chamber. 

Dr, Shafa^at Ahmad Khan: Yes. 

Chairman: Supposing, for the sake of argument, there were 100 
people representing a certain interest of the community, he said, 
if two-thirds wanted to go before this tribunal, thej^ ought to have 
their way. Then I suggested to him that would have to be 66; but 
supposing 50 of them do not happen to be there through illness, 
it ought to be two-thirds of those present. It gives a much greater 
protection, to all minorities. 

Mr. Jinnah: I am much obliged to Your Lordship; but what I 
was trying to find out was this. Who will be in a position to 
move the Court — what number? 

Chair 7 nan : Yes, I see what you mean. I suppose it would have 
to be a sort of representative action. 

Dr, Shafa^at Ahmad Khan: It would have to be a representative 
action certainly. One man will be chosen on behalf of the others. 

Mr: Jinmh : Two-thirds may not able to stand the racket 
of the, costs, as p^arties. ;; ... - - ' 

Df, Shafa'-ai Ahimd Khm:-1 ^ree entirely with the suggestion 
-^;|||i/j:.||^rward by Sir Muhammad' ^afi;"on the sub 30 c?t. If this i® 


done^ it will prevent agitation;^ . .disorder and conflict. If, on the- 
other hand, a Bill to which a particular class or community takes- 
very strong ohjection, or to a ■ part of. which they take very: strong- 
objection, is proceeded with, and no action is taken until the Bill 
has passed into law, there is a possibility of the whole Province, 
and indeed the whole of India, being convulsed by agitation. I 
think, therefore, that the suggestion made by Sir Muiiamioad Shafi. 
is ver}?- sound, practicable, and, if I may say so, very helpful. The 
Supreme Court will consequently be invoked in all cases of Bills 
or parts of Bills which violate, or which in the opinion of the com- 
munity concerned, seem to violate, the fundamental law, as well 
as in all laws passed by the Legislatures and statutoiw self-govern- 
ing bodies, which contravene these safeguards; but the Supreme 
Court cannot be asked to intervene in purely executive action, nor 
in inattei's whicli impose some positive duty on a body which has 
neglected to carry it out. Its function will be preventive. It will' 
restrain a body— a Legislature, for instance, or self-governing body 
— from Tio]ati:ng fundamental laws. For the positive work, of pro- 
tecting minorities, some other agenc}^ is needed, and that is appa- 
rently the (jfovernoi’-Geiieral. The two will have to wmrk together 
and will have to carry out the safeguards on principles to be deter- 
mined. I acknowledge, Lord Chancellor, the difiiculty in which 
the Governor-General will sometimes be placed. It is a very diffi- 
cult position if he is asked from all sides to enforce safeguards of 
varying degrees of importance. It is a very difficult position for 
a Governor or Governor-General. I acknowledge the difficulty and 
I feel that in many cases it may be necessary to allow the Governor 
to get the matter decided by the Supreme Court, if the Governor is 
authorised to take the advice of the Supreme Court. I am fortified 
in this eonviction by a provision on the Statute Book of Canada, 
wivich Your Lordship will find in section 4, repealing section 37 of 
the Britisli North America Act, on page 238 of Newton’s book. 
This is, in my opinion a very important and, I think, a very eifec- 
iive, measure for carrying out this idea, and with your permissioif 
I will read it : 

“ Important questiojis of. law or fact touching provincial 
legislation or the appellate jurisdiction as to educational 
matters vested in the Governor-General by the British North 
America Act, 1867, or by any other Act or law, or touching 
the constitutionality of any legislation of the Parliament of 
Canada or touching any other matter with reference to which 
he sees fit to exercise this power, nia3?' referred, hj the 
Governor in Council, to the Supreme Court for hearing or 
consideration; and the Court shall thereupon hear and con- 
sider the same. ^ The Court shall certify to the Governor in 
Council for hivS information its opinion on questions so refer- 
red with the reasons therefor, which shall be given in like 
manner as in the case of a judgment upon an appeal to the 
said Court; And any .Judge. who differs from the opinion of 
the majority shall/’ in -like manner, certify his opinion and 
his reasons/’’ ' /•-, - . 
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I liaTe already said tliatj if a question aidses wliieli is of a' very' 
iiontroversial cliaracter, and on . wliich tlie GoTernor-G-eiieral iiiniself 
.oannot form an opinion, or 'on wMch. lie is reluctant to, come to' a 
definite decision, lie may be autborised 'to . refer tlie matter , tO' tbe , 
Supreme Court for its opinion.' ■ I believe I 'ani rigM' intsayiiig ,,tliat 
•this lias been acted upon on' amumber of,' occasions;, and,, as Yo.n^^ 
Lordship knows, the history of section 93 of the British 'North 
America Act of 1867 is full of instances of various .minorities affected 
by the provisions of that section' bringing actio.ns .to the Privy 
Council, and also, I think, to the seat of Governnient in Canada. 
I suggest, therefore, that this 'principle may also be applied in the 
case of safeguards which it will be the duty of the Governor-General 
to enforce. 

Lastly, Lord Chancellor, I shall deal very brie% with the ad- 
visory power of the Supreme Court. I regard this power as the 
pivot of the entire system of safeguards. I believe such power has 
been exercised in England with ,eminent'.successi and it has worked 

oxceUently ' ''in'''' Canada'. ' uniform satisfaction 

in a number of American States, and it was provided for in 
Mr. Gladstone's Home Eule Bills of 1886 and 1892, and in the 
Governinent of Ireland Act of 1920; It is embodied in a number 
of new constitutions of Europe. In mj hiimhle opinion, it is im- 
possible to make any safeguards effective without investing the 
S.uprenie Court with advisory power. The risk of conflict between 
the constitution and Statutes of the Provincial or Central Legisla- 
ture is so great, the inconveniences of a system under wLich the 
citizens cannot tell whether their obedience is or is not due to a 
Statute are so serious, that a more effective measure is necessary. 
How is an investor to judge if he may safely lend money which a 
Statute has empow’ered a Provincial or the Central Government to 
borrow, when the Statute itself may be subsequently withdrawm 
■and may be declared unconstitutional? Hence, it is necessary that 
■the opinions of Judges should be asked without w-aiting for these 
•questions to arise and be determined in an ordinary lawsuit. It 
procures a judicial and non-partisan interpretation, and^ procures 
it at once, before rights, interests, and, let me add, prejudices, have 
been created. This is also the opinion of the Commission on the 
working of the Australian Constitution. \ This is what they say : — 

In our opinion, the -advantage of having the advice of 


the High Court upon the vi 


of legislation, before .the 


community incurs the trouble^ and , expense of acting upon ^ ^ 
legislation '■which may or.' may. not be valid, ^ outweighs the 
^ objection to any |udicial pronouncemente' being made as to ■ • 
the validity of legislation except' in. regard to a concrete case 
■ in litigaiioA instigated^" between' parties/’ - ^ . ■ • 

If any y^onimuhity’b'f’blass 'raises any objection to any section of a 

“Bill, and if it is not ihb%h;t\deairable to- hold up the entire measure 

owing to such an objepJ^idff^’AprovMon'maybe made in the Act that ; 

it shall ndtbome by 'the Governor- _ 

General br iho ‘ 
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■refer the Biirtliea :to ilie Siipreme Cornet ''for^: its advice. Tke Austra- 
lian Oonaniission, in fact, recominends the alteration of tlie Austra- 
lian Constitution and provision for the insertion of these aiaend- 
nieiits. 

I will conclude by venturing to refer you to the Explanatory 
Ifote on the Report of the United Provinces Simon Comniittee, pages 
330 — 370, which I wrote three years ago, and which is included 
in Volume III of the Report of the Simon Commission. I cannot 
go into details here, hut I have quoted a nuniher of laws and {Statutes 
of different foreign Governments dealing with safeguards for inino- 
■■nities::' in" that Note. ■' ' ■ 

Mr. Ji/nnali: How will the Governor-General act? 

Dr. Shafa^at Ahynad Khan: He will act as is necessary, or accord- 
ing to the advice he receives. How can he act excepting one way 
or the other ? 

Mr. Jayakar: Lord Ciiancellor, I am very grateful to Tour Lord- 
ship for giving me an opportunity of making my observations upon 
asome of the points which have been raised in the course of this 
debate. It is not possible for me, having regard to the short time 
at our disposal, to go into the whole field of discussion. I shall 
therefore confine myself to just a few points and make mj- observa- 
tions under distinct headings, so that my remarks may be perfectly 
clear. 

As regards the necessity for a Federal Court, there cannot be 
5 WO opinions. Speaking of its jurisdiction, I agree that it should 
have an exclusive original jurisdiction; also an appellate civil juris- 
diction ; thirdly, an original criminal and appellate jurisdiction ; 
and last, an advisory jurisdiction. 

Under the first heading — exclusive original jurisdiction — I would 
make the first eategmy of all cases arising under the constitution. 
Having regard to the fact that the expression arising under the 
constitution ” has caused, in several Statutes of the Dominions, 
difficulty aboxit interpretation, and having regard also to the views 
which were so clearly expressed by some members of the minorities 
(notably by Dr. Ambedkar and Dr. Shafa^at Ahmad Ehan), I think 
it would be advisable to placate the feeling of apprehension on the 
part of the minorities by inserting 'in our constitution, as falling- 
under the words arising under the constitution/’ the following 
five groups of topics. . ' ' ■ . • 

’My 'first group would be, as Arising out of the constitution/’ 
all matters relating to powers -confe'r'red by the constitution; (2) 
privileges granted by the constitution ; (3) rights to be claimed under 
the constitution'; (4) protection- secured %.”the 'constitiition; and (6) 
prohibitions contained 'in -the' = constitution itself, apart from the 
Statutes of the Federal Legislature..';,, I, think it will b,e .advisable, 
although the constitutions of , the Dominions do not do that, to 
insert 'in our constitution, jUs illustrative, -of what arising out of 
the 'constitution ” m'eane;;-,these/eeTeral headings, so that the ques- 
tions about which the iminorities are; apprehensive, for. instance, the 
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Tiolation of fimdamental rights, or the apprehensions of the com»- 
niereial community, as regards: rliserimination, between sections of 
His Majesty^s subjects, might be provided against. That would be 
the first group in which there would/ be exclusive original .jiirisdic- 
tion in the Federal Court* 

lly next group would be '-ail matters which involve- an interpreta- 
tion of the constitution. 


My third group wonld be ali matters which arise, either between, 
the States inter se or the Provinces and the States, or matters which 
arise out of treaties between the several Provinces and the States^ 
I am not here suggesting— and I need not frighten the Rnling- 
Princes — that the treaties of which I speak are the Treaties between 
the Rixling Princes and the Grown, although I may express a wish 
that, in course of time, as more confidence is created in the Federal 
Court, say in the next fifteen or twenty years, even those Treaties 
might pass under the review of this Court ; but that is a matter 
for the future. The treaties of which I speak at the present moment 
are treaties between the several Tlnits of the Federation — for in- 
stance, a commercial treaty which Bombay enters into with Madras- 
for the protection of mutual rights. Such a treaty would fall under 
the group which I am suggesting. 


. My next group will be that all admiralty and maritime cases^ 
which arise in course of time should be referred to this Federal 
Court. At present, some of them are tried by the High Courts, 
and this causes considerable inconvenience. I therefore suggest 
that, wherever a maritime or admiralty case arises, it should be 
wfithin the exclusive jurisdiction of the Federal Court. 

My next group will be all cases where orders in the way of’ 
mandamuses, writs of certiorari, or any other prohibitory oKlers- 
against an officer of the Federation are sought. That should be in 
the original exclusive Jurisdiction of the Federal Court* 

Now, the class which conies under the next heading, namely, 
matters arising under Federal Acts — ^that is, Acts of the Federal 
Legislature — I fear, cannot be made the exclusive jurisdiction of 
the Supreme Court, for under this category will fall some Acts of 
the nature that you suggested, Sir, in the early part of this debate. 
For instance, the Federal Legislature passes a commercial Act 
relating to bills of lading or bills of sale or the laws of inheritance- 
relating to a particular community. It is a Federal Act in the 
sense that it is passed by the Federal Legislature; bxxt we cannot 
so ordain things that, wherever a question relating to the inter- 
pretation of this Act arises, 'the trial shall take place at the FederdI' 
Court. We cannot have it because most of these questions will 
arise in the course of Provincial litigation or litigation in the 
Indian 'States ; and you cannot, therefore, provide that, in' all eases' 
where questions ’relating’ to’' such' Aots'as are 'Federal Aefe^ariee, 
they will automatically be taken to the Federal Court andtri^ 'by 
: aq' other Court. I am therefore ..suggesting that, . in, Bpch.,» cases, 
hav^,to,give,tlAe:pow»^^^ apoh eases beipg” heard by 'iPi*o«- 
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vincial and ■ State Courts^ witii a right of appeal to the Supreme 
Pecleral CMurtV;.' ''I ^ani: therefore putting these cases under .an em, 
tirely different category.' Now, there is- a cross-divisioHj which ,I 
wish to suggest nt this stage, from the point of Tiew of 'parties., I, 
would suggest that, speaking genei^ally, all cases of the foregoing , 
character, which arise, between: the Federation and a,, Unit ,or between ■ 
two or more States or Units of the Federation, all cases between 
a State and its citkens or a Province and its citkens, and thirdly, 
all cases between citizens of different States or different Provinces, 
must be tried by the Federal Court. Fourthly, there may be cases, 
as have occurred in certain Dominions, where the inhabitants of 
the same State claim under the law of two cliff'erent States — for 
instance, under a grant made by tw'o different States; and cases 
which come under this category mtist be tried by the Federal Court. 
Lastly, I suggest a category for your consideration, and for the 
future consideration which may be carried on hy this Bound Table 
Conference or its Committees, as regards disputes arising in con- 
nection with all foreign nationals who ma,y be living in India. I 
would submit that it would ease considerably situations like those 
which arise with regard to extra-territorial rights, and which are 
even now causing a considerable amount of difficulty in places like 
China, if we could agree at once that all questions which arise with 
reference to foreign nationals shall be heard by the Federal Court. 
This may enable India to acquire rights of trying foreign nationals, 
by transferring sxtch powder to the Federal Court ; and it would in- 
spire more confidence. If so, then I think wre ought at once to con- 
cede that this power should reside in the Federal Court in the first 
instance and also as a Court of Appeal. 

How, as regards the next question Avhich has been raised — as to 
giving Federal jurisdiction to other Courts—I am. of opinion that 
we should proceed very cautiously. This Federation is a new ex- 
periment. The Federal Court is a new experiment. I w’ould submit 
that we ought to be content for the present with having one Federal 
Supreme Court at the centre, wherever you locate it, with a Juris- 
diction, civil, criminal, appellate and original. But I would agree 
that the power should be given to the Federal Legislature to create 
additional Federal Courts, either in the Provinces or in the States, 
or to invest existing.-Courts, either in the Provinces or in the States, 
wdth Federal jurisdiction. That power may be given to the Federal 
Legislature and should be mentioned in the constitution; but I 
should be very careful not to invest with this Federal jurisdiction 
.more than one Court at the centre, ■ for the present, until we see 
how this experiment works. If the experiment succeeds, then the 
Legislature' may exercise these powers which are given by the con- 
stitution, and create either new Federal "Courts in the Provinces or 
States or invest with Federal jurisdiction existing Courts in the 
provinces or the States. . But J should .begin this experiment very 
cautiously. - 

' The next thing I would provide 'the constitution, in con- 
nection with this matter, would be thepower to give advice, namely. 



a,:power of answering references .made .to tlie Supreme Court... I." 
would provide: for: it in four cases. The first wonld be for .the Gov- ^ 
eriior“General,.to. refer a; case o.ii any constitutional question for the.- 
determiiiatioii of., th.e..Eederal Court— the Governor-General: either 
..,liim.sel.f or ..'in Couiieil.. , If -you- think, that., during the. transitional 
stage, „ it. s.liouid be the Governor-General, alone, I have no. objection^',, 
altho'iigh I should prefer to make it the Governor-General..inCouiieik 
.The .nest case .should be on '.reference at the request of. .the -Federal 
Legislature, Lower or Upper; House,, with reference to Bills, .which 
are alleged to contravene some provision of the eonstitiitionj like 
. .fundamental rights.' affecting religion' or the religious tenets of a 
particular conlm^mit 3 ^ On this point, I differ a little from the 
suggestion made bj^ Sir Muhammad Shafi. I would not draw the 
President into the controversy at ail. My experience is that these 
coiiiroversies so.meiimes become extremely bitter. 

Sir M.uhammad Shafi: May I just make one thing clear, so that 
there may not be vmj controversy about it? My main object is 
reference of those questions in those circumstances. Whether the 
reference is made by the Governor-General or the President is 
immaterial. 

Mr, Jayakar: I would, in that case, make the following sug- 
gestion for the consideration of vSir Muhammad Shafi. I would 
make the President refer the matter to the Goveiuor-General, who is; 
often in a position to take a detached view; and the President 
would be saved from being drawn into what majr become a hitter- 
communal controversy. I would, therefore, siiggevst that the Pre- 
sident should make reference to the Governor-General, and the 
Governor-General, after exercising his mind on it, should either 
make the reference or give some advice which lulls the embitter- 
ment. third group would be that the Governor of a Province, 
either by himself or in Council, should have similar power of making 
the reference. Mjr last group would be references by Judges of 
the Provincial High Courts; and I should welcome such a power, 
if the Indian States require it, for their siiperior Courts, of refer- 
ring certain questions for determination hj the Federal Court. How 
these questions will come up before the Provincial High Courts I 
shall mention presently. 

Before I leave this topic, I should like to make one suggestion. 
I should give power, on the lines of section 78 of the Australian 
Constitution, to the Federal Legislature to make laws conferring 
rights to proceed against Federating Units. At the present moment, 
there are many States where this right is not allowed; and I would, 
with due submission, make this suggestion to some of the States 
where the right to sue the State is not allowed to the citizens of 
that State. I do not want to mention any names, because it would 
be invidious to do so, I quite agree that, in the more important 
States,' 'this, right does exist— the ^ right on the part of the citizen 
to sue the State, as in British India V'ou can sue the Secretar}^ of 
State for wrong done by him or his agents, I would submit, for 
the consideration of those States where such a right does not exist, 



that the working' of the , Federal ' Gonstitiitioii^ w become coxi- 
siderably easieit; if 'siieh a right 'were 'coiiceded, to the subjects of 
those States where it does not exist at present. As the question is 
somewhat delicate, I do not want to go further into details. 

Then,^yx>niiiig to the important question as regards whether the 
Federal Court ouglit to have appellate jurisdictioji in iion-Federal 
matters, about which a considerable amount of contro'^ersy has been 
raised, I agree with the principle which was expressed by Mahatma 
(jaiidhi that India should have, at least as an ideal, if we can work 
u|) to it, a completely self-contained judicial system, I agree with., 
that ideal, and I hope we shall work up to it speediri ; but I fear 
that, ha^’iijg regard to the sentiments which have been expressed 
by the State representatives here, it would he an incomplete picture 
unless the Stales were prepared to fall into line and give a right 
of appeal to the Federal Supreme Court in non-Federai matters. 
Otherwise, tlm ilifficulty would ])e that there would be a right of 
ap)peal, so far as British India is concerned, in iion-Federal matters, 
and as regards the Indian States there would be no riglit of appeal. 
1 sljouhl therefore sid^mit, for the consideration of the Indian States, 
whether by some kind of convention it is not possible to concede a 
right of appeal to the Supreme Court. But that is a matter for 
tlm States to decide. I do not wdsh to be dogmatic about this 
question. I 02i]y point out that this is either a complete system 
or not adopted at all, I cannot concede a state of things in fede- 
ration where tlie Federal Court is the Court of final appeal as 
regards non-Federal mattej-s, so far as British India is concerned, 
blit, as regards the Indian States, it does not perform any such func- 
tion at all. The difficulty will be exactly that expressed by Sir Akbar 
Ilydari when dealing wiih this question from aiiotlier aspect. Your 
Fcnleral Court will gradually divide itself into two parts. Already 
signs tire appearing that one would be called the Supreme side 
and the other would be called the Federal side. The 
Supreme ''' side would be the final court of appeal for British 
India in non-Federal matters, and the Federal ’’ side vmuld be so 
with regard to Federal matters for the whole of India. I fear it 
will divide the Federal Court into two divisions, which will diverge 
from each other; and then different standards will he expected 
from the Judges. Already vSir Akhar Hydari has stated that, -with 
regard to Federal questions, matters of constitutional law will 
arise. He says that a man may he a good criminal lawyer and 
judge and a good civil lawyer and judge hut may not know any- 
thing of constitutional law. Therefore, it was suggested — I think 
rightly— hy Sir Akhar Hydari that, so far as the Federal side 
■of'Yhe Court is concerned, you want in your Judges different kinds’ 
of qualifications from those w%ich you require on the “ Supreme 
side of the Court. Therefore ’this division — ^this process of hifur- 
■cation — ^may increase gradually. You will have a Supreme side 
and a Federal ” side; and 4116 cvj will go up eventually, I am 
I3i3re— why should the Indian States 'phy for the' Supreme side 
of the Federal Court, which’ is purely a court of appeal for British 
India and not for the States f This,' in my opinion, will ruin your 
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Eecleral Court. 1 am therefore anxious to make a beginning. As 
we advance^ we sliali go on deTeloping. But if yon begin with this 
distinction as to the Provinces of British India, my fear is it will 
ruin your Federal Court and possibly make the “ Supreme '' side 
of it more important, more attractive, and more popular. "With 
regard to the matters which will engage the attention of this Court 
as an appellate Court for British India, I fear that this side of 
their work will engage the attention of the Judges to the exclusion 
-of Federal questions. We have heard the figures given by Sir Pro- 
vasli Cfiiunder Mitter, Sir Sultan Ahmed 'and Sir Tej*' Bahadur 
Sapru. If I may add my own experience, I suppose it is quite 
safe to take a figure of between 300 and 400 appeals in a year. If 
yofi take four Judges sitting the whole ^’'ear — wliicJi moans only 
six months, taking into consideration the time for which the Courts 
sit — then it will occupy four Judges for the greater part of the year; 
and I fear that, unless you have some provision by vrhieli matters 
can be expedited, your Supreme side will absorb most of the 
attention of the Court. 

What I am anxious about is that we should not make two ex- 
periments at once. Our Federal Court is an experiment ; we do not 
know ho^Y it is going: to work. If you tack on to it, as it were, 
a Privj^ Council in India, I am afraid it 'will overweight the ex- 
])eriment, and I do not know how it will succeed. I am for caution, 
and would, therefore, begin with one experiment at a time. When 
it succeeds, you can by all means tack on another to it, and make 
your judicial system self-contained in India. Another difficuliy I 
feel in this connection is this — that, whatever we do, we cannot 
do away with the jurisdiction of the Privy Council in so far as it 
represents the Prerogative of the Crown. I hope it is clearly under- 
stood that, however much, we may try, we cannot do away with the 
Prerogative of the Crown to hear cases as the final court of appeal, 
either by giving special leave or as a matter of right under Orders 
in Council. I idiink I am pretty sound constitutionall 3 ^ when I say 
that, ly both these methods — ^by special leave and by Orders in 
Council — the Crown can exercise this right ; and the citizen has a 
1 ‘igljt to go to the Crown. However much we may try, we have no 
power to make a constitutional experiment by which we would 
wipe out the power of the Crown or the right of the citizen to ap- 
proach the Crown as a final court of appeal, either by special leave 
or by Order in Council. I am anxious we should not get into the 
contTOversy which resulted in Australia from the enactment of sub- 
section 2 (a) of section 39; and, in this connection, I invite careful 
attention to the observations of Their Lordships of the Privy Council, 
made in the well-known case of TFcbb v. Oufffivu reported in 
1907' Appeal Oases, , page 8L These remarks are wery valua-He 
iroin this point of view. 

Chairman: Was that a- 'Judgment of Lord Loreburn? 

Mr, Jayahar: I' think so. t am anxious we should not get into 
•all this trohHe at 'Ihe-heginningnf our experim.ent. I find in section 
106 of the Oonstitution uf: South- Africa— which was more ready, 
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if I may say .so ioiv federation' .thaii-w can be for a few years— 
that tbey made an, attempt, 'to do .sometbinglike tbis* They provided 
that no appeal should lie to the King in Council, and so on; but 
they were compelled to add to the section the following words; 
'' Nothing herein contained shall be constnied to impair any right 
of 'the King, in Coimcil which he , may, 'be pleased ,to exercise' to 
grant special leave' to' appeal and so on. I think it is fntile' to 
think of attempting to abolish this right of the Crown and its 
subjects by a mere stroke 'O'f the, pen.. It-', can be abolished by the 
growth of popular sentiment, I agree; but it is absurd to Tliiiik 
of abolishing it by legislation, beeanse jou have not the power to 
do so. Yon may provide so, , biit.- any , snitor can come before the 
Privy Council here and move the Council for special leave to appeal, 
and all your constitution is powerless against that remedy. I think, 
therefore, that this endeavour to do away with the jiirisdictioii of 
the Privy Coniicil is somewhat fntile.', if- 1 may say so. It can only 
be sneeessfiil when public opinion has so far been educated that 
we do not want to go outside onr owm constiintioii for the sake of 
enforcing onr rights. 

So much for the right to deal with non-Federal questions. Coih- 
ing to criminal jurisdiction, I w^ould allow an original and an 
appellate jurisdiction. The original jurisdiction should be confined 
to offences against Federal Acts, and also all criminal offences in 
which foreign nationals are concerned. You will thus get rid of 
these difficulties which Etiropean criminals in India at present intro- 
duce, in regard io the jnry being composed of so many Englishmen 
or so many Frenchmen, and so on. I see a possible way out of 
the difficulty if you transfer to the criminal side of the Federal 
Court all tihals in which foreign nationals are concerned. I do not 
want to be dogmatic; I merely w^ant to make a siiggevStion. Pos- 
sibly in that direction we may seek an easy solution of the racial 
question relating to foreign nationals. 

Sir Sultan Ahmed: If the offence is committed in Madras, would 
you bring all those concerned to the Federal Court? 

Mi\ Jayakar: I would leave it to the man accused to claim that 
right if he w^ants to be tried by the Federal Court, but I would give 
him the right to be so tried if he so desires it. 

Mr. Zafndlah Khau : The right to compel witnesses and everyone 
else to come to Delhi? 

Mr, Jayahir: Yes, if ■thereby the racial question will become 
more easy. I only make fhat suggestion for consideration, 

Mf, Jinn ah : ‘Would you '-confine that to particular kinds of 
offences or is it to apply to any offence? 

Mr, Jayakar: That is a matter for consideration. It might be 
confined to offences involving the death penalty, and so on. 

Sir SiilMn Ahmed: There'is no racial question now in trials, 

Iff. Jayakar:' Seemingly - mot,. 'hxtt„'.I-ain afraid there is a. good 
deal "of it yet under the surlacb».;P,_';':':/'d" . ' 
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Mf. ZafruMah Kha7i: If you will .excuse the iutexTUptioaj , 
shoukl like to ask whether your suggestion , that the lederal .Court 
should liave jurisdiction to try; offences against; Federal laws means 
offences hy aiiyhody. 

31 r. Jaijakar: At present I .am dealing, .with ' foreign nationals, 

I would not necessarily make* every 'offence .' against Federal law 
tiiahie hy the Federal Courts . but offences against . constitutional 
law should be considered carefully. 

Sir Jltihmmnad Shafi: What does Mr., Jayakar mean by offences 
against constitutional lawP 

J/r. Jayakar: Certain ofiences against the . State, like waging war. 
I have not gone into details because there, is no, time; but I would 
certainly submit that some offences which at the present moment 
are offences against the State— offences like waging war or creating 
a rebellion — should be so dealt with. 

air Muhammad Shaft: That is an offence under the ordinary 
Indian Penal Code. 

Mr, Jayakar: At present; it -is 'the Indian Penal Code, but it 
will become a Federal law in the course of time. 

Mr. .lyenga^r : The Penal Code wiU be separated into Federal 
and lion-Federal sections? 

J/r. Jayakar : Ultimately the criminal law will become Federal; 
at present it is not. 

Chairman: Have you an Act in India like our Foreign Enlist- 
ment Act? 

Sir Tej Bahadur Sayru : No, we have no Act like that, but the 
Foreign Enlistment Act has been extended to India. 

J/r. Jayakar : I am speaking of such offences as affect the whole 
Federation. I am not in a position to state exactly offhand what 
those offences would be, but''I;;shouid’ certainly remove them from 
the purview of Provincial Courts.’' It is my experience that these 
offences, when they are tried in the locality where^ they occurred, 
are not always judged in an atmosphere of dispassionate coolness; 
and I would, therefore, remove those offences— only just a few- 
like waging war or raising -reb^Hon or those against military laws 
— it is a matter for further; enquiry, , I would take them into the 
hands of the Federal Ck^urt';of';crimihal jurisdiction. Then, coining 
to the other class wMch-’Sir'-iEuhammad Shafi suggested, namelj, 
murder eases involving' a' dehth^sentenee, or transportation for life 
(which was added by Mr. Zafrullah Khan), I should very much like 
that to be done; but I iear^'. .having regard to thenases which are 
likely to arise, it' Is not possible.; . I -'-only speak of my own ^Court 
and of the aide' on which I,, practise.,-. We have two sides in the 
Bombay High Court, one ; which; deals with mofuml cases and one 
which deals with criminal 'cases.whieh arise in the city. There are 
two different Oourts^ that-heay; ttee cases; and, speaking from my 
knowledge of the cases'^ rl should say that the class of cases 
where the 'final penalty of the kw-^namely, death or transporthtioh 
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foi life is inflicted, may ,-be taken 'roughly as two a week or eight 
111 the course of a month. 

Jir, Zafndlah KJum: Are yon referring to the suggestion that 
bir Mnhamniad Shafi and I made with regard to cases where an 
acquittal recorded in the High Conrts is converted into a conviction 
on appeal? 

i/r. Jayakar: I must have misunderstood you, I thought you 
referred to all cases where the extreme penalty was inflicted. 

Sir Aluhamnad Shafi : I referred to both the classes of cases — 
cases in which a High Court converts an acquittal into convic- 
tion 

il/r. Jayakar: Those would be very few cases. 

Sir Muhammad Shafi: and also ordinary cases of 

murder and so on. 

Mr, Jayakar: Yes; I am dealing with that class now. I should 
very much like that to be done ; but I fear that the numerous cases 
which will come up will make it impossible. I think, in Bombay, 
on the mofussil side alone, there will come up about 130 cases per 
annum; and, as regards all the other Provinces you can easily 
judge the number. I fear that it is not possible to do that, although 
I should certainly like that, in the case of the final penalty of the 
law, the Federal Court should have the final word. 

Then I pass on to the next important question — namely, I should 
like some provision to be made in the constitution enabling Federal 
India, the British Indian Provinces and the Indian States to sue or 
be sued in their representative capacity. There may be difficulty 
about that, but I should like to have some provision in the consti- 
tution giving power to the Federal Legislature to provide that the 
Federation and the Units might sue or he sued in a representative 
capacity. This causes considerable trouble at the present moment.. 
All that should be avoided by a distinct provision in the constitution,. 

Speaking of the Judges, I agree that they should be selected 
from the Bar and from the Judicial Service; and I would go further, 
and say that the provision which relates to appointments in the 
High Court- — namely, that the Indian Civil Service should have a. 
quota of one4hird at least— should disappear. If they come in as 
distinguished memheraf of the Judicial Service, I have no objection; 
but they should not come in Civil Servants— that is my objec- 

■tion. .Therefore^ if any Civil, Servant has distinguished * himself ' 
■ as a 'High Court Judge — ^and there have 'been many who have done 

tL have no objection that he 'should 'be promoted to be a Judge 
of ',the Federal Court, The Judges should hold office during good 
behaviour, and the safeguards :for 'their 'independence, I .would 
submit, ehouldhe.at least two,., the. first one of which should be- 
'On the. lines of section 72 of :the;,A.ustralian Constitution, which pro- 
•vides that they ■ are ,,not removable -exc^^thy the Governor-General 
in .Council on an 4jdre6s,from bo.th •Houses in the same Session. 

, T should ia;ake 3 'that uomp.uleory-.;' --J do "not '.want, a kind of -can- 
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rassiiig going on between tw^o Sessions. I would proTide:' for an 
Address from botii Houses- in same Session asking' for ' siicli:' re- 
moval for proved inisbeliaviour oib iimapaoity, -and mot merely /sus- 
piedons of tlie same. I would i'*epeab;that o vision because: I 'tbinlc 
it contains a very valiiable saieguaxcL ■ My next safeguard' 'will' be 
.sometliing in tlie nature of-tbe XJuited .States ,Constiiiitioii,uirt^ 
III^ Section 1 — namely, tliat' they '.sliould receive a. fixed reiinme- 
ratioii which should not be. reduced ' during the 'time 'that they are 
holding office. In some ; constitutions wm find that,' safeguard. I 
•slioiild reproduce it in the' Indian constitution. 

Chidrnian: I think there, v/as- a decided case only a few years 
ago wffiich said they need not;P'ay .Federal .. Income-tax, which is a 
'very wonderful decision ! 

Mr. Jayakar : Then there is one more provision wffiich I wuuld 
suggest for consideration— I have not made up my mind about it 
— whether it would be advisahie, at least in the transitional period, 
to make their salaries non-votable. I merely make the suggestion 
that, in the transitional period, it might be a good safeguard, be- 
cause a number of questions will come up for their determination, 
and possibly they would like to have a greater feeling of security. 
I therefore suggest for consideration whether it would he right "to 
provide that, for ten years, their salaries should be non-votable. 
i am only making the suggestion as to whether it would give them 
more protection . 

Then, the Chief eJustice would have the power to prescribe rules 
as regards the admission of Counsel to practise before the Federal 
Court — which, I submit, is a matter of very great importance if 
you want to maintain the dignity and the prestige of the Bar which 
is to grow up in this Federal Court — and also as regards the con- 
duct of proceedings, whether three Judges or more or less vshould. 
hear appeals on constitutional points. In all those matters, which 
I do not want to go into, I should give the power to the Chief 
Justice to prescribe rules providing for the conduct, of Imsiness, and 
also for the admission of Counsel to practise before the Federal 
Court. The appointment of the staff will also rest with the Chief 
Justice. 

Then, as regards the point which Your Lordship raised— namely, 
the enforcement of its decisions — I think the point is very material 
wffien one comes to consider decrees of the Federal Court in its 
original jurisdiction. On its appellate jurisdiction there will he 
no trouble, because the court of first instance will execute the 
appellate decree; but the point becomes material in cases where 
the original decrees of the Federal Court are concerned,^ md m 
that case I quite agree that there should be some provision by 
which the enforcement would be carried out without hitch. I would 
reproduce dhe provisions in this connection of Section 111 of the 
South Afri^ah' iJbmiStution and 'also Section 112”. Section 111 pro- 
vides- that- 'Jw%n|%n|s, orders- -shall have the same fonse and 

shal be if they were judgments o-f the^ 

High Ooift im 112 gives power to 
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Begistrar of the High Court of that Province to issue a writ for 
execiitioB. as if it was a Judgment. of that High Court. We might dO' 
■well to reproduce these two provisions. Of course, the point raised 
hj Dr. Ambedkar, as to the ultimate repository of military power, 
is a question into which I do not wish to go, because it is not really 
a constitutional point. It is really a question of the working out 
of the Constitution, and I do not wish to go into that question at 

Then, as regards the venue of the Court, my view is somewhat 
different from that of Sir Muhammad Shafi, and I would select a 
venue which satisfies these following tests : first, that it is ceiitral 
compared to the whole of India, not located in one part like Simla 
or Delhi. My next test would be that the climate should be such 
that work could proceed there for the whole year, and not merely 
for six months, as, for example, at Delhi. You cannot work at 
Delhi for ti'e whole year. I would select a place somewhere in the 
centre, for example, Paclimarhi, which would be equally accessible 
to all parts of India, and which had an equable and temperate 
climate for the whole year. Delhi is not a place of that descrip- 
tion. My last suggestion is that it should be at some place which 
is not the seat of the capital either of a Provincial or the Central 
(jovernment. I wish this Court to he located at some place where 
there is no Executive Government to confabulate with. I am not 
suggesting anything wrong. I should certainly like to have this 
Court at a place where it is the most supreme power so far as that 
particular place is concerned — where there are no chances either at 
dinner or parties of confabulation. I should therefore put it in a 
place where there is no seat of Government either Provincial or 
Eederal. That is my suggestion. I am sure it is possible to find 
such a place in India. The Court should be in a place which is 
absoluteh'” neutral. 

Sir Sultan Ahmed: xind, apparently, inaccessible. 

J/r. JayaJcar : xfow I come to one or two questions wdiicli arose 
incidentally. Your Lordship remembers that Sir TeJ Bahadur 
Sapru dealt with some questions relating to the existing High 
Courts. I have one or two suggestions to make on that. I am, 
referring to the power to appoint additional Judges. I know the 
harm it has caused. I do not wash to mention the details because 
they are not quite creditable to that part of my profession with 
which they are concerned. There should he no power to appoint 
additional Judges. I quite "agree with Sir Tej Bahadur Saprii^s 
suggestion. Then again, an absurd practice has grown up -of hear- 
ing second appeals through a Bench consisting of only one Judge. 
That' is absurd. 

Chairman:’ I have never heard of that. 

Mr. 'Jayakar.: I think 'that- 'ought, to he put a stop to. 

■ Sir Tej Bahadur The/' consequence of that is that an 

appeal lies from 'the 'decision ; of mne single Judge to two Judges; 
and again,' if those two- Judges ^differ, there is a ' possibility of a 
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ease' going, ;iij) , before a. full Beucb. wbat tbe 'Judges of tbe 

Higb. ,0:Oiirt .. ,liave' 4^ tbat . uiiscliief is ; tiat 4 be j bave 

.raised tbe:,peeuiiiary limit of 'appaals.'goiag up before. single Judges; 
.■fo but, that, is not' a' Tery efiective ,.way of doing, it;., 

; • ^Sir :Mu!ia7n7nad Shaft : In our Court what they liave clone is 

, thisj 'that when a ,seco.iid 'appeal ■ of. that type" comes up^ the Judge 

before whom it is placed calls in, another Judge and makes him sit 
’ll * with him; then the two of them; sign the Order.. 

^ Mr, Jaijakar: In my part of the countryj even the pecuniary 

limit is not prescribed, and I can recall most difficult questions of 
the law of inheritance and the law of contract being decided by a 
single Judge. What makes the matter still more obnoxious is that 
’ ^ the right to appeal to a Bench of two Judges in My Province cle- 

' pends upon the Certificate which the deciding Judge has to give over 

his own judgment that it is a right case to be heard by two Judges. 
I should do away with this power altogether. 

Chairman: I did not know that. That is a very important 
! point. I think there is only one advantage in baviiig a single 

Judge. That is that you cannot have a disagreement I But I do 
not know of any advantage beyond that. 

I Mr, Jayakar : It has caused a considerable amount of dissatis- 

I faction among suitors; and if it is the aim of British Justice to 

j create confidence, that must be changed. 

I Another point I want to touch upon here is somewhat contro- 

I versial. I should like the question to be very carefully examined, 

! which was started by Sir Tej Bahadur Sapru, as regards the rela- 

tions between the Central G-overnment and the High Court. 

i (The Committee adjourned at 4-26 


PnOCEEDINGS OF THE PoBTT-SECOXm ilEETIXO OF THE FeDEUAL 

Stexjct'cjee Committee, held ox the 27tii October, 1931, at 
11-0 A.M. 

^ Head 8. 

j# ' \ 

The Federal Court — (conelnded). 

; Mr, Jayakar : Lord Cbabcellor, Before I resume the discussion 

of the question at the point where I left off last night, there is 
* one matter which I ^omittedfo,. mention- in the course, y)f iny speech 

t. yesterday, i.namely,; appeals 'from: theh'Faderal .Court ’to the Ihivy ' 

'p Council-'' in federal ^matters. .'I have dealt with the question as, 

^ regards non-federal/^ffiatters;;; 'regards federal matters,' 'I 'am 

of opinion ihat th6;\%peil::; to,. the' Privy Ooimcil should be main-"' 
tallied for 'some': as questions relating to ; 
minorities^ and. oth^l'fundamentoi lights granted by the 'constitu- 
tion may come up- fi^fUently during the next ten years after India 




766 


has a Federation. I would givens''a .matter of course an appeal-' 
to the Privy Council in all cases decided by the Federal Court in 
its maritime and admiralty Jurisdiction ; and I think it would be 
advisable to repeat in our constitution provisions like those whieh 
are to be found in the South African Constitution in Section 106. 
I think that would be advisable having regard to the fact that our 
maritime and admiralty jurisdiction is still in its infancy. In all 
other matters, I agree with Sir TeJ Bahadur Sapru and Sir 
Muhammad Shafi, that where the Federal Court certifies that the 
question is one which ought to be determined by liis Majesty in 
Council, an appeal may lie to the Privy Council; and I think it 
would be advisable to repeat Clause 2 of Section 74 of the Australian 
Constitution, which, with your permission, I will read: — 

‘‘ The High. Court may certify, if satisfied that, for any 
special reason, the certificate should be granted, and there- 
upon an appeal shall lie to Her Majesty in Council on the 
question without further leave/* 

I think it would be advisable to leave this question to the unfettered 
discretion of the Federal Court, without stating any limits either 
as regards the quantum of property or the nature of the question 
involved in the litigation. It might be that the quantum was small 
but that the point was very important, and mce versa. I should 
therefore leave it entirely to the discretion of the Federal Court 
to grant a Certificate; and, in such cases, an appeal may lie to th& 
Privy Council. This is apart from the special Prerogative of the 
Crown to admit appeals by special leave, or as a matter of right 
under Orders in Council. I am not at the present moment referring 
to that Jurisdiction because I referred to it yesterday. 

I will now continue with the point which I left half -finished 
yesterday, namely, connecting the Provinciol High Courts with the- 
Central Government. I am aware that the question is extremely 
controversial, and it is not unlikely that there are some communal 
aspects of it which may evoke communal controversy; but I wish 
ihat the question should be discussed absolutely in a dispassionate 
way, because it Icirb o<*cupiecl the attention of British Indian Courts 
for some time. I may mention, as a matter of history, that when 
the Statutory Commission went out to India under the presidency 
of Sir John Simon, this question was directly raised by some Pro- 
vincial High Courts, and it engrossed so much attention, especially 
amongst the commercial community in India, that a representative 
l)ody of commercial men, called the Associated Chambers of 
Commerce for India and Ceylon, -“Bubmitted a memorandum to that 
. Commission advocating that the Provincial High Courts might be 
linked up with the Central Government* ITnfortunately I have 
not a copy of th.at memorandumL;lier 0 ,''So I 'cannot refer to it; but 
1 will m-entioii one or two 'anomalies 'which have got to be attended 
to in the consicleratiqn of ■'■this /question. The position of the 
Provincial High Court is 'somewhat ■■■'■peculiar. For instance, ■ the 
High Court Judges are' appointed/'^ by: 'His Majesty' the King in 
England. Additional Juctgfes'/-ahe ' appointed by 'the Governor- 
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General in ConneiL The terins of the appointment are regulated 
1>Y rules which are made by the Secretary of State for India. Thus 
the High Courts are connected with His Majesty, the Secretary of 
State, and the Central Go’vernmeiit. Curiously enough, they also- 
inairitaiii another tie with the ProTincial Governments. Just to> 
rneiitioii a few details, in administrative matters affecting the High, 
Court, the Home Department of the Local GoTeriiinent is supreme. 
In important matters directly affecting the High Court, it is the 
Governor of the Province who attends personally to this portfolio. 
Lastly, to complete the anomalies, financial matters affecting the 
High Court are looked after by the Finance Department of the 
Provincial Government. You see the anomalies there : the High 
Court Judges hold their appointment from the King; their terms 
of service are regulated hy the Secretary of State ; and in the day-to- 
day administration of the High Court, on important questions like 
finance and other matters, they are subject to the jurisdiction of 
tbe Local Government in three different Departments. Sir Tej 
Bahadur vSapru asks me to point out that, under Section 105 of 
the Government of India Act, Clause 2, temporary Judges are 
appointed by the Local Governments. The Section reads as 
follo'vs : — 


(3n the occurrence of a vacancy in the office of any other* 
Judge of the High Court, or during any absence of any such 
Judge, or on the appointment of any such Judge to act as^ 
Chief Justice, the Governor-General in Council in the case' 
of the High Court at Calcutta, and the Local Government in 
other cases, may appoint a person, with such qualifications 
as are required in persons, to be appoinleci in the High Court,, 
to act as a Judge of the Court.’' 

That adds one more anomaly to the list which I have submitted. 

I submit, therefore, that this question requires to be very carefully 
examined, I know there are difficulties on both sides, some of 
which were pointed out by Dr. Shafa’at Ahmad Khan in his speech; 
hut the question has agitated the mind of the Provincial High 
Courts for a long time. I may he permitted to quote just two 
paragraphs from a Memorandum wliich was submitted to the Binion 
Commission by one of the Provincial High Courts, which shall be 
nameless during this discussion. It sets out the ease very clearly, 
and I will just read an extract: — 

It has always been a cardinal principle of the adminis- 
tration of British Justice that the Courts shouhl as far as 
possible be kept aloof from political strife and exigencies. 
;;,.,lYhenGim\I{oform are extended in British Inclia,^^ there 
-'""'".'tl 'I'will .pfobably arise many questions of importain^-e affecting 
' constitution; and the 'rights and lilMuties of the people^ 

. , which will require detemination by tbe highest tribunals of 
. the land,, Political parties or politi^oil leaders may bring their 
, dispute^ ora the Oburts^ of law, and the deidsions of the 
// Couifsr^hy-mjpt^ be liked by theiu.^ It is essential do the 
i ^ admin istratioB of justice that 
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tlie judicial clepartmeiit slioiild"be remoTed from tlie iuflueiice 
of tlie .Legislative, Council and should not be subjected to 
attacks by its members. "Whatever measures may be design- 
ed, to secure that the distinction between . the administrative 
and judicial functions of the Judges should not be confused, 
and that the Judges should not be hampered in the latter 
by their exec-utive subordination to Local Goveriiment or 
the Council, there are indications of the danger of their- 
judicial functions being indirectly hampered by purely party 
considerations if further powers are granted to the Legis- 
lative Council over the judicial department.’^ 

Now, this is very important: — 

‘‘ The Judges consider that it is of the utmost importance 
that steps should be taken at this stage to secure that the 
Courts shall not in any way be subject to party influence, 
political or personal. Powers of appointment, in particular, 
are liable to affect tlie independence and efficiency of the 
Jxidiciary . It will be admitted that a J udge whose appoint- 
ment rests not upon his technical qualifications but upon 
political or party considerations cannot be wholly inde- 
pendent in the discharge of his judicial duties; and he is 
apt to mould his views to suit the wishes or the policy of 
the party or the persons to whom he owes his office. Finan- 
cial pressure may also be used to indicate displeasure with 
the independence of the judiciary.” 

I cannot do better than quote these two passages, which sum up 
the argiiment for the centralisation of this particular department. 

I have no dogmatic views on the matter; all I say is tliat this 
question should be examined very carefully in a dispassionate way, 

I am aware of the difficulty, which was pointed out by prev'ious 
speakers, that either you have to transfer the administrative and 
financial part of the question entirely to the Central Government, 
or you repeat the anomalievS under which the Calcutta High Court 
works at the present moment, where the financial connection is 
with the Provincial Government and the administrative control 
with the Central Government, My plea is that the question should 
be more carefully examined, because I hold the view, which is 
based upon the experience of the High Court to which I belong, 
that from very nearness and vicinity many questions assume a 
■somewhat bitter 'Character, ' An argument was E'dduced by a 
previous speaker that the vsame thing would happen if you trans- 
ferred the High Court to Hie 'Central Government; but I think it 
would be BO to a much lesser 'extent, because it is a case eminently 
coming under the principle that familiarity breeds contempt. If 
you transfer these' Courts to the^ Central 'Q-ovemments, local influ- 
ences to that extent: will cease -to '-^operate. Controversies whicli 
assume bitterness owing, to '-their, communal or other character, 
if they are located in a, small'-urea' Are, always more bitter than if 
they are spread over the whole ;6f '"the country, I am therefore 
making out a plea that thi'S’\(|ue$tibh. should' be dispassionately 



examined in tlie iiglit of all tie material whieli is aTailaHe on this 
question. That finisiies the third .question relating to the present 
High Courts, 

Reference has been made to the question of the age limit, I 
think the age limit can very safely be raised to 65. I aiU' aware 
of many cases where very qualified and eminent Judges have been 
lost to the .High 0Durt- owing, to the mile that they have .to,, retire 
at 60. I knovT that, in the climate of India, somnolent habits 
may be induced after 60 on the part of people who sit on the bench, 
but I think those are exceptional cases. On the whole, I think the 
age can certainly be raised to 65. I think 70 would be a little too 
old. I suggest 65 years of age for compulsory retirement from the 
Supreme Court. 

Then there is only one point I would like to touch upon before 
I finish this part. That is the point which was raised by Mr, 
Zafrullah Khan. It is a very important question about which I 
have some difficulties- He said that matters, however small, 
in which question of a law being 'ultni vires are raised 
in the lowest Court, should be taken at once to the higher Court 
without passing through the intermediate stage. I have some diffi- 
culty about accepting this principle. The difficulty which I feel 
is this. At this stage, the plea which is raised of ultra vires can 
only he accepted on the pleadings, because it cannot be gone into. 
If the Court has no jurisdiction to hear that particular case, you 
cannot give it jurisdiction by consent. Therefore you have got to 
take the plea on the state of the pleadings as they are disclosed 
at that stage. I have some experience of such pleas, because in 
Bombay we have legislation which bars, either completely or in a 
modified way, the jurisdiction of Municipal Courts. It just occurs 
to me to mention one instance. We have an Act in India which 
deals with cases in which agriculturists are parties. An agricul- 
turist is defined as a man who earns his living by agriculture, or 
whose agricultural income is more than his non-agrieultural income. 
Such cases cannot be tided in the ordinary w’^ay by the High Court.. 
I know it is a wholesome provision, but very often it leads to dila- 
tory tactics; because, if a suitor is not able to pay, all he has, 
to do is to advise his Counsel to put in his written statement a 
plea that this Court has no jurisdiction to try the case because the 
defendant is an agriculturist. Owing to the fact that the Court 
is unable, at that stage, to go into the merits of the case, the result 
very often is that it holds up the litigation. The difficulty is that,, 
at this stage, you cannot go into the full merits of such a conten- 
tion; you have got to take it from the pleadings or on a certain 
amount of primd facie evidence in the case. Therefore, I believe 
that the result of the suggestion made by Mr. Zafrullah Khan 
would be that, in the hands of unscrupulous clients, and uBBcrupul- 
ous Counsel too, it ivould be used as a dilatory deduce for postponing 
the final day of judgmexit. I submit, in that ease, the proposal 
made hy ; Sir Bahadur Sapru is sounder, namely, that a ease 
may be /stated 'the ' consideration of The highest tribunal, and ' 
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tlien tlie liigliest tribunal may^ be called .upon to deliver its opinion 
oil tlie reference. Tliat, I tliink, would be a far more useful way 
•of dealing witli this clifficnlty. 'Se-condly, Sir, the proposal made 
by Mr. Zafriillah Khan only saves.;: one-' .Court. His proposal was 
that, instead of the Munsiff or the lowest.suhordiiiate Judge trying 
the case, it should he tried by tbe District Court. Well, that 
xmly saves one Court,. becaiip the' immediate Court higher than the 
Miiiisifi would he the District Court. ^ 

3fT. Zafriillah Khan: And also the single Judge hearing in 
the Iligli Court; it would save that appeal. 

J/r. Jayakar: I am in complete agreement with that part of 
your proposal. I am dealing now with the other one. Therefore, 

I think, if you really want to save unnecessary litigation and 
time, the better plan would be to have some provision under which 
a case may he stated and brought up before the highest trihimal 
immediately. Of course, that wall also lead to dilatory tactics; 
but that is unavoidable to a certain extent. As you pointed out, 
Sir, another difficulty is that the determination of this question 
may depend upon facts. Some Court has to ascertain the facts 
upon wdiich very often will depend the point of nltra vires or any- 
thing that arises of that nature. Therefore, my submission is that 
the proposal made by Sir TeJ Bahadur Sapru is more acceptable. 

One point, I understand, caused considerable misapprehension 
in my speech of yesterday, I was told that I was not quite clear 
as regards the jurisdiction of the Privy Obuncil in non-federal 
matters. Well, what I wish to say — I do not know whether I was 
clear yesterdaj^ — is that I am quite aware that it is desirable to 
give to the Pederal Court, in non-federal matters, an appellate 
jurivsdiction. My point wavS this, that if the States could to-day 
play up and agree to the exercise of such a jurisdiction over their 
courts,- in non-federal matters, by the Federal Court, I w-oiild have 
no objection at all; in fact, I would begin, as I said yesterday, 
by giving to the Federal Legislature pow-er in the constitu- 
tion to invest the Federal Court with appellate character 
in non-federal matters. All that I washed to point out was 
that, until the States have made up their minds to agree to 
this right of appeal being given to the Federal Court in non-federal 
matters, the possibility is that the Court will confine its appellate 
character only to British India; and my point was that the result 
of that will he that your Federal Court wall split into tw^o sections, 
w^hich wall gradually go on drifting from each other. You will 
develop one side of" it which is a purely appellate court dealing 
with British India, and the other of a federal character. Neces- 
sarily the group of questtons -which ooim up , before the Supreme 
the appellate part of it dealing with non-federal 
questions from British India—wili absorb more and more atten- 
tion and will become more and inore popular; and my ^fear is that 
it will swamp, in certain caseB, -the federal part of that Court. 
But if to-day the States could ba.^ induced in some way to come up 
..-and gi^e this' appellate jiirisdmtion to the Federal (Jourt in non- 
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lederal matters, I am entirely in agreemeiit witli tlie proposal 'tHat : 
we slioiild give to tliis Federal Court another side— namely,' the 
Supreme Court side dealing with appellate ^qiiestions from all India, 
from all tlie Provincial and State Pnits, in connection .witli iioa-” 
federal appeals. 

There is one more point, with which I 'shall eonclucie, Sir, and 
•that is as regards the criminal Jurisdiction of an appellate charac- 
ter, I think I omitted to mention that' .point;, and .my: opinion,, 
there is that in all criminal oases there should ' he an appeal to,, the 
Federal Court under some provision which, may be ma.de .analogous, 
to what you used to call in your country “ CrO'Vrn ,, cases reserved f,.% 
by a kind of certificate given either by ' the' High' Court or by the. 
Advocate-General or the xlttorney-General (we call him the Advo- 
cate-General in our country) ; and in all cases where the Court or 
Advocate-General is of opinion that a point of sufficient importance 
arises, such cases may be heard in appeal by the Federal Court 
in criminal Jurisdiction, Of course, mj acquaintance with the 
Grown cases reserved is somewhat old; I have nol) refreshed my 
knowledge of that subject since my student days ; but sqme proce- 
dure analogous to that might be provided for, and in those cases 
where the High Court or Advocate-General certifies that cases are 
fit to be tried in appeal by the Federal Court, such cases might be 
tried by that Court. . 

I have nothing more to say. 

Chairman : With regard to Crown cases reserved, they are very 
seldom reserved now-a-days since the passing of our Criminal 
Appeal Act, although there is still power to do so. The Criminal 
-Appeal Act gives the same sort of power now that the Crown case'^, 
reserved had. But there is only one point in addition to what yoti 
have said. In addition to the Advocate-General— that is the 
Attorney-General — the Judge who is trying the ease can state a 
case for criminal appeal. I have done it myself four or five times. 

Mr. Jayakar : That may be done. 

3ff, Jimnah : Sir, the question w4ich w^e have to approach is 
one wdiich must be approached from a very different point of view 
than it has been in the past. I do not think it is going to hei|) m 
very much to examine this question in the light of various enquiries 
that have been made in the past, for the simple reason that we 
are proceeding now on the basis of, all-Iiidia,, Federation. As you 
kno'w, so far as we have proceeded, it still I'eniains a little sketchy, 
,aiid wdiether it is going to materialise -or not is still an open ques- 
tion; but if you look 'at it .on the hypothesis of the all-India 
Federation, so far as we have proceeded, then we are face to face 
with three, questions. The first is, so far as the federal matters are 
concerned,' should those matters vest in the Federal Court? How, 
I will not take.'upj,', the time of this Committee with this question 
-'-namely,^ that. 'any question’ ..that relates to the Federal Coii.stitu- 
tion. or arises put -of' the"' Federal'' Constitution should vest in the 
y Federal Court— and ■;! ;sha!i;hatejg^^ answer _tho questionnaire 

those points,-. ^ 'But presents itself to 
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me' wliett you come, to discuss/tlie vesting 'of tlie jnrisdietion in tlie 
Federal GonH' witk,,^ re to federal laws. Wlien we talk of 

federal 'daws, , it is .somewhat difficiilt to imderstand what are ■. the 
federal laws we have proceeded with the federal subjects. , ' ■ , . 

1' find here in front of me a. list — it is a pretty long list — where 
the cases will arise. Take, for- instance, the railways. Any laws 
affecting the railways or anjr offences or any civil cases arising with 
regard to transactions in the transport system, and so on — I have 
got a very long list in front of me — ^will all those cases be federal- 
laws or not? 

Chairman: Might I just ask you a question? What is your 
practice in India with regard to through rates on railways? For 
instance, supposing a trader wants a through rate — I am not so^ 
familiar with the Indian railways as I am with the English — a 
through rate, we will say, from town A to town B, which goes over 
three different systems of railways. Is there any tribunal that 
he can go to which will enable him to get a tliroiigli rate, or will 
enable him to say that the through rate which they charge is 
'/excessive,? , ■■ . 

Mr, Jinnah: No, there is no tribunal that he could go to. It 
is purety an administrative matter. 

Sir Tej Baliadur Sapm: No, there is the Eailway Bates 
Tribunal. 

Mr, Iyengar : That is an advisory body. 

Mr, Jinnah: It is not a tribunal at all. There is no tribunal,- 
That is entirely an administrative matter. You have got to deal 
with the Railway Companies. There is no enquiry about it. There 
is no evidence. There is no rate ascertained at all. It is really 
a matter of business transaction pure and simple. There is no 
tribunal of a jxidicial character. 

B\it that was not what I was thinking of. Take, for instance, 
offences under the Railway Act. I send my goods from Bombay to 
Calcutta, and my goods are damaged. Well, I have a remedy 
against the Railwa}’' Company. I file a suit under the Railv'ay 
xlct. Well, that is federal law. Not only that, but we have not 
yet ascertained what will happen to the other laws, such as the 
Transfer of Property Act, the Civil Procedure Code, and numerous 
Statutes 'whicdi are all-India Statutes. What will happen to those 
Statutes? Where will you go, 'with regard to those cases? Which 
Court will you go to? Take, for:''; instance, the criminal law, the- 
Penal Code and many criminal Statutes, ; Where, will you go with 
your all-India Statutes? Therefdre'y it- seems to me, Sir, that it has- 
been. assumed all along that the Federal Court will be vested with 
Jurisdiction, not only relating- -to-; the---, constitution or matters or 
ijisputes arising out of the constitution,- hut also relating to federal 
laws. ' ' ■ ’V; \ ■ ■ ■■ 

Hit Maneckjee ’'-they;^ not -federal Statutes, 

wdll not the ordinary Obtet- haveyjumdidtioh?'-'' 
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Mr., Jinnah: ^ Yes; hut it- is assumed— I took it iwiii tlie open- 
ing speech of , Sir '-Muhammad' Shafi, and you ha^e pinceecled:,oii 
this basis— that the ■ Federal Court , must be vested first .^with ^ the 
Jurisdiction to deal ' with matters'' relating .to the constitution and 
matters ^a^ismg out' "of the constitution; the Federal Court : slicmlcl , 
'have exclusive appellate jurisdiction with regard' to all federal .laws'; 
furthei% that the Federal Court should take the place,^.,of,''.th.e 'Frivy ,. 
Council,: - except that the Privy Council should have the privileg.e"o,f ., 
granting special leave, and, l.astly, that it also should assume” cri- , 
minal j urisdietio.n . What -I. was pointing out was this . We must try ' 
;to ', separate - these ' four - points . ■ I ■ have - no difiiciilty in uiidersta nd- 
'ing this part, that the Federal Court,, must be vested with jiirisdic- 
tioij to deal with matters relating to the constitution and arising 
our of the constitution; bnt when you come to vest your Federal 
Court with a Jurisdiction with regard to federal laws, tlieii it pre- 
sents to me an enormous diiBculty. Further, apart from the diffi- 
culty I have mentioned, are the Indian Princes and the States 
agreeable, so far as their States are concerned, that, for any ques- 
tions relating to federal laws whm^^ may arise, the Federal Court 
should be the Supreme Court? I say that you will have very nearly 
60 per cent, of eases which will arise out of federal laws. 

Then, I do not see what you are going to do with the other laws. 
So far we liave been trying to classify them as Central subjects. 
What will you do with them? Then, we go a little further. 
Another difficulty presents itself to me, namely, that when yoxir 
Federal Legislature is set up — and we will take it that the Civil 
Procedure Code is not Federal law so far as we have proceeded in 
classifying the subjects — supposing your Federal Legislature, when 
it is set up, makes an amendment in the Civil Procedure Code, wdll 
it become federal la-'w? 

Sir Tej Bahadur Sapni : It all depends on wdiat you mean by 
federal law. l¥hat do you mean by federal law? 

Mr, Jinnali : That is what I wmiit to kiiow^ from you, because 
jou said that federal laws must he vested in the Federal Court. 

Mr, Jayaluir: Appellate jurisdiction. 

Mr. Jinnah : Yes, of course; it cannot he original jiirisdiciion, 
'What do you mean by federal laws? That is what I am trying 
to examme. Tliere are certain larvs, as you have classified them 
now, under the heading of federal subjects. There is no question 
that they are federal laws'. I find ^ this difficulty. What will 
happen when your Federal Legislatiire is set up and undertakes 
■an amendment of that particular' Statute? Take the Transfer of 
Property Act. Take the Civil Procedure Code. 

Sir Tej Bahmlw Sapm : 'That wdll not be federal law. 

Mr. Jinnah: Where will it he ^ 

Sir Tej Bahadur Sdprui' "IJndex a Central subject — unless you 
abolish the distinction between Central and Federal. 
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M 7 \ Jinnah: It seems to me, ii yo.ii are puttiiig tlie subjects' 
in tJiis difficult , position, ' that you are' leaTing out a, large body of- 
cases wMck: will ; arise out of . these various 'Statutes, which, yo-ri iiiwe- 
.called .Geutral.l.aws or Central ' sub jects, ' and .with; regpd.'.to •which 
.the, 'final ,'Coiirt , of . Appeal in India- ■would, be the -.High pburt,:o:F ', 
High , Courts, and the appeal -would lie to the Privy Council. : ■ 

Sir Tej Bahadair Saprtt: 'No',, no. ■ ■ ' ' 

M'i\ Jinnah: Where will it 'go? : 

Sir Tej Bahadur Sapru: It will go to ' the Sup.reBi,e Court, . in 
the exercise of its Jurisdiction on' non-federal matters. 

- , J/r.. Jinnah :' I am talking of 'non-federal matters. 

Sir Tej Bahadur Sapru : So ain I. 

Mr, Jinnah: Where wdll it'.go? 

Sir Tej Bahadur Sapru : To the same Court on the, Supreme- 
Court side — the non-federal side. ' 

Mr . Jinnah : In that case, you w'ant to vest your Federal Court- 
wdth Jurisdiction with regard to the constitution, federal law^s, and 
appeal against the High Courts, in the place of the Privy Council P 

Sir Tej Bahadur Sapru : That was the suggestion. 

Mr. Jinnah: And criminal appeals? 

Sir Tej Bahadur Sapru : In a very modified manner. 

il/r. Jinnah : It seems to me, then, that you at once create this 
difficulty. What about the cost? Who is going to pay the covst? 
There are certain Units, such as the Indian States — they are not 
going to submit to the appellate jurisdiction of your Federal 
Court qua matters other than those arising out of the constitution 
or .federal laws.' - That is .the fi-r.st po.mt. If you say the costs.. are' 
to he apportioned, remember that it will he a very big Court. It 
will not be a small Court. It will be a very expensive Court and 
tl'c question of cost will arise. 

Sir Maneckjee Dadabhoy : The cost of maintenance of the 
Court? . . 

Mr. Jinnah: Yes. The next question is this. Is it really not 
a difficult thing to work, when you have a Federal Appellate Court, 
liaving the Jurisdiction that you suggest, to which one third of 
India does not submit? It seems to me that it is bristling with 
difficulties. Personally, I have no hesitation in saying that I have 
alivays been a supportm^ of the Supreme^ Court, and I' have always 
maintained that it is high^'time that' we had a Supreme Court in 
British India. The question has ■ been debated more than once 
since 1921, and even before that-\it' was” discussed, and we pressed 
in the^ Legislature more than once'. that, a Supreme Court should be 
established; but then, we were 'contemplating a very different state 
of things; we were ^ then, confining our attention only to British 
India, and the questionAid; not, present 'itself in that difficult aspect' 
■' "■which"it"Eow"bears.'"""" " 
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My suggest ion 5, tlierefore., is- 'tliis; Yon iave given m rt- 
eonnnclriim, and iiat conundrum' is -to- try to materialise an all 
Federation. TMs is ' a ■ corollary of tliat eominGriim., and 
therefore my' sugges^^^ ; You' may be startled wlieii 1" say 

tliat you have to divide this thing into' three parts, and .keep them 
separate, ,J would suggest that we should start with the Federal 
Coiiri on the hypothesis that we have solved this coiiuiiclniin of alF 
India Federation, and confine ourselves to giving jurisdiction to 
the Federal Court only in matters ■ relating to the coiistitiitioii and 
axisiiig out of the constitution. . The p'orsonnel of the Court ivill be 
: qualified in those constitutional matters as constitutional lawyers, 
because the questions dealt with will arise, as we luve con tern p.latedl, 
between, the Federation and 'the Units and between ihe Units ‘inkr 
:se, ^ Further, I inaintain, Sir,: that it should be open to any subject, 
if Iiis '.right' is invaded or attacked — relating to the constitution, of 
course, -or arising out of 'the .constitution — to go to the Federal 
Court direct,' ■ 

He,re- 1 'might mention. the-'-:'sxihJect, which w-’as discussed 'witli- 
regard to the invasion of the- 'rights' of any interests or of any com-' 
.'naunity. or of any class — ^relating, of course, to the constitution .or 
arising out of the constitution.' The convstitiitioii will be a 'Statute ; ' 
a,.n.d if any .right is invaded or attacked or in,.fringed' l>y'.- a,nybody,. 
it should be open to the subject to go to the Federal Court. 

Chairmmi: You would ' include: in that, I suppose, any case 
where there wuis a eommeiuial.or-u‘eligious di'scriiiiin.,a;ti..oii?- ' 

Mr, Jinnah : Yes; and .here. I' would' -observe tli'at'.I- do.'iiot 
any useful purpose -would 'be.'.'s-erved"b-y .getting' .an ; ageiicrjr :to- arofer ■ 
the .matter to the- I^ederai Court..' If- mny right- is - .iir\uid.ed. 

.i.iif ringed,. I. ....would .-. suggest^ — the siigges-tion lias already been 
made,, and ... I ,:have. no .-special objection: .to that at all- — that if two- 
thirds of the members belonging to that interest or class or com- 
■'Hiunity ' object, ' then that measure ought to be suspended forth- 
with; and it would- then he 'open -to one or 'two 'persons 'belonging'.' 
to .that: cla.ss,' or .community or interest at once, to ‘file- a .suit ,. -and ' -'a. 

nf '-a- m,o'nth or .-.two months...could„ be' fixed for that purpose. 
Let any subject who is affected file a representative suit, aB.d lef- 
that qiiestion be decided by the Federal Court forthwdth. 

Mf, Jayakar: Even before the Bill has become an Act? 

„ Yesv'- ^ 

Mr, Iyengar: You would: file a- suit — what for?' 

" "Mr. Jirmak t ' '' 

M,t. Iyengar : How can it be tdtru rifles before it has lieeome ini 
Act ? ' ' : ^ 

Mr. Jhmah: If a -Bill is- introduced, and if a member of any 
community says that it violates the f undo mental principles of the 
constitution, and therefore- it should' not be proceeded w-ith, ivhat is 
the" ''-position? For instance, Bill may be against" a ^ religious 
usage or religious practice, ' or 'infringe sbmebody^s religion’' The 
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Bill is introduced..' , The , paiticalar class .affected object .to the Bill 
on the groniid that it, infringes .their religion or religiGiis,, practice or 
nsage,. and',. that the '' Legislature has nO' power 1.0 enact 

this ,: meas.iire.' ^ do , you want to wait until ' the Bill , hecoines 

.an Act?' I. say “tNo ’h "'Then,. it^ is suggested that somehodj else 
should be constituted the agency' to make a reference to the:. Court. 

,I say No It is iny' right, ' and ' .my . right is going to be 
infringed or invaded. I say that Bill is bad ab initio^ because it 
infringes fundamental rights', and T say, that Bill ought, to. be 
suspended; but, in order to show' that. the objection is not a frivolpus 
one, you can ask for a majority of two-thirds of the comniimity 
affected. That gives you, evidence that aerious objection is taken 
to it and the objection is not merely a frivolous one. 

3/r. Iyengar: But that may be a political vote, and not a vote 
on the merits. 

Mr. JinnaJi: It inajr be anything. You will never get perfec- 
tion, and you are now- asking for perfection. I say that if tw^o- 
thirds of the members of a community in the Legislature seidously 
in their representative capacity, assert that this Bill infringes their 
religion or their religious usage, then that is a bond fide objection, 
and I am satisfied; and, that being so, I say that that Bill ought 
to be {suspended in order to give tliem an opportunity to test the 
question i)efore the highest tribunal. You can say that, within 
tw^o months or three mouths, if you like. 

Mr. Jayakar: But the trouble may be unnecessary, because the 
Legislature may not pass that Bill. 

Dr. Amhedlmr : Or it may emerge in a form to which there is 
no ohjection. 

Mr. Jinnah : Pardon me, Mr. Jaj^akar, in that case the Govern- 
me7it of the day, when the ohjection is raised, wdll probably try 
their very best to meet the objection. This is when everything has 
failed. You have been in the Legislature, and we know something 
also of the ways of Governments. The Government do not allow 
an imyasse to arise unless there is no other course left open to them. 
If you were the Prime Minister and that objection was raised, your 
Government would try to meet that ohjection. 

Sir Tej Bahadur Sagjru: At what stage, therefore, will you give 
this right against an offending Bill? After the Government "has 
tried all measures? 

Mr. Jinnah: At the stage when 'the Government decided to 
proceed with that Bill. 

Mr. Iyengar: Suppose a two-thirds majority of a community, 
though it may be a minority community, is determined to obstruct 
all Government measures, and in every case obstructs Bills in this' 
way, , alleging that they raise: communal or religious issues, what 
happens? ■ : '■ ' 

Mr. Jinnah: - You are /attributing': dO' people intentions. / . . 

Mr. Iyengar: I think | .am -attributing political strategy. 



Mr. Jinnah : If you tliiiik that people, are so wiekedj, you liaci.' 
better retire from making any constitution. 

Mq\ Iyengar: You and I obstructed financial Bills, you know. 

Mr, Jinnah: Excuse me; I did not. You did, 

Mr. Iyengar: You voted against supplies, 

Mr, Jinnah : I did not. 

Mr. Iyengar: You did. 

Chairman: Let us let bygones be by gones. We, are legislating 
for tbe future. 

Mr. Jinnah: I tbink Mr. Iyengar lias got a niglit-raare. 
Because be bas done nothing else but obstruct in tbe Legislature— 
and he always did that because that was bis policy— therefore lie 
cannot get over tbe idea that everybody else would do tbe same 
thing. Let us hope that, in your future constitution, people will 
be responsible people, that people will not, merely for the sake of 
opposition, raise difficulties. If that is tbe spirit in which you are 
going to work, then, of course, no constitution will work however 
perfect you make it. 

&u T ej Bahadur Sapru : Mr. Jinnah, will you just permit me 
to call your attention to one thing? Perhaps you might express 
your opinion on the procedure which was followed in India itself, 
when the Supreme Court existed, of registering the Statutes of 
the Governor-General in the Supreme Court. Would not that 
practice he better? In the time of the East India Company, when 
the Supreme Court existed, the Statutes passed by the Governor- 
General were registered. 

Mr. Iyengar: Eor a few years. 

Sir Tej Bahadur Sayru : They w^ere registered in. the Supreme- 
Court, and unless they were registered they were not of any binding 
force. . 

Mr. Jinnah: I am assuming now that -people will not raise any 
factious, frivolous objections. I am now assuming that you have 
got two-thirds of the members of a community or class who really 
feel that a particular Bill infringes their rights. When I say 
rights, I mean a limited kind of rights — I do not mean every right 
—I do not m.ean every Bill. If there is going to be a frivolous 
objection, Mr. Iyengar, supposing you bring in a Transfer of Pro- 
perty Acr amendment, and if you think that the Hindus will rise 
ill a body and say it is going to affect their religion, as they did 
ill the last Legislature— 

Mr. Iyengar: Many pieces of legislation were treated as com- 
munal in the last Legislative Assembly. 

Mr* Jinnah:' I am just giving. you the aiisw'er. Supposing^ the 
Hindus in a body— two-thirds -of;, mem— say it affects their religion, 
I am prepared, 'if I -have anything to- 'do^ with say to'themi 

Tery well, I accept ydur two-ihifds majority; it is sniB.cient for 
me. What is going to. hoppen"?''' Under the 'Statute, you have got 
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one month within which jou can file .the snit and get the decision 
of 'the tribiiJial. WliatoT.er that decisioii is, of course it will ^ he 
followed. Supposing a, few months' are lost, it is only a question 
of a few moiitlis, not' 'a question -of' ''years or centuries. I think 
Ton are young enough and yon will be able .to pass many nieasiires 
if 3' on are tliere. Howeyer, it; really comes to this. Why allow 
the iiicasiire to proceed further 'and hecome, law, : and then start 
the ball rolling? The only; difference is, are yon ■ going to start 
the ball rolling after or before? , It cannot .be urged that there 
will be a grcnt deal of waste. :of. time,' because, , as I say, yon in list 
iis 0 limit. The suit nrast be filed, say, within one iiiontli. After 
ail, your Supreme Court, if yon are going to follow the suggestions 
which I .ma.ke. should be vested only with the jiirisdictio.ii arising 
out of or relating to the constitution. It' will not be so over- 
worked, and therefore the cases .can he expeditiously disposed of. 
I that seems to me the, only satisfactory method. I will finish 
with that, I do not 'want to take up- more 'time. ' ' 

M'}\ Joshi: You propose to give this right of appeal to two- 
thirds of the members? 

Mr. Jinnali: It is not a right of appeal; it is a right of exclu- 
sive jiirisdietion. 

Mr. Joshi: To iwo-tliirds of the members of the commiuiity? 
Do you wisli to eo.aiine thia right to religions communities, or would 
you extend it also to economic communities? 

Mr. Jmnah : I said that if there is any measure which infringes 
any provision of the constitution — ^which includes fundamental 
lights and many otlier things — if it infringes any provision of the 
constitution which affects any subject or any community or any 
class., 'and if aii' obj.ection is. raised,- by at' least a majority of two- 
thirds, that it affects their particular right under the constitution, 
that measure ought to be suspended, and within one month that 
party or a member of that party or community should be entitled 
to file an action. ■ 

’Mr. Joshi: TT'ow I will give you an instance.. I will tell you 
wliut point I am making. Supposing 'the fundamental rights 
define ^that there ^ shall he no discrimination against classes — that 
no legislation which discriminates between classes shall be passed, 
or no legislation which discriminates against sex should be passed. 
Xow, if n Bill introduces some clause which discriminates between 
sexes or I)etween economic classes, those classes may not be repre- 
sented in the Legislature. Under those ■ circumkances, do you 
•|>rovide any measure? 

Mr. Jimiah: I said Tes'^^ . In 'that case, when the measure 
is passed. 

Mr. Joshi:' Nop. in. the Bill-form,' when the measure is in the 
form of a Bill. ■ ■ ‘■/■V jA. ■ 

Mr. Jintmli: If there m nobody,. to raise the obieetiom then 
how can you decide it? .A --vv A-. ,A. 
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J/^•. .Joshi: Yes, but -wbat protection do you propose to give 

tliem? 

31 f\ Jinnah : The protection I propose to give tliose who' are not 
flier e to raise the objection, is the protection '■ that yon have a 
matter of right to challenge ' .that Statute in a Court :of' Law 
infringing your rights. ' " ' ' 

Sir 3Ianec'kjee Dadabhoy : But, in case of diseriiiiiiiatory legis- 
lation. w'oulrl you not allow' that right to be given to other meinl)e}’s 
wli'} are not of the same class? ' v; " ' 

Iffy Joshi: Why not, . therefore, give that right to auAuiiie 
affected? There may be a discriminatio'n/ against v/onien and. there 
may not be women members. Why not, therefore, give tiie right 
to enyone whose interests" are ^ affected? 

.. Air, Jayakar: That would mean 'that one person could block 
legislation. 

31 f, Joshi: No"; if the classwvhich. is, affected is not r€3presenteci 
in the Legivslatiire, you, luiist provide for their protection. 

, .iff,. Japriw .vxifteiciihecomes/ 

iff. JosJd": Why giye'''"-greater' fecilities" tci tbose classes , which 
ai'u represented in-' the Legish^^ 

Dr, A ip/bedlmr : They will have a double reB'ieriy',^ la;!cau,se, .tlrny 
will, liave the remedy of blocking- the Bill as such. 

iff. Jo shir They will have, the- reined 2 r''o.f, being represented J;fi 
the Legislature and Hocking legislation, and you give tiieni u 
further right; but to those people who are not .represented in the 
Legislature, you give practically .-no... im:Eedy,,v 

Jayakar : There must bu.a two-tliirds- iQ.aj.o,i*ity,. Ther.efor:ey 
er-hypofJiesi it can only apply '.to .th€iseiinteiES.ts which h,a.y.e',.'gh^^^^^^ 
group.: in the Legislature. ' 

J/f. Joshi: My point is that, as Mr. Jiimah is proposing to' 
give certain protection to those classes wldeh will be represented 
m ilie I^egi slain re, whether he |)ropose-s to give to those classes 
which recfiiire greater pi'otection -a .similar power '<o block B.ills 
wJieii t’heir interests a.re affected; ' 

31 f. Jiiyalmr: If you. .give similar protection to those classes, it 
must come to this, that one or two members of tlie Leg.islature luay 
be able to block a BilL 

- ■ ' Jfr. Joshi:' I am- -not- thinking of one or two members. There 
m.ay be a class for which there may be no membe.r, and then any 
one man should be able to act. '■ 

Sariar UjjoJ Singh: What classes have you in m,ind? 

Iff. Jo^shi: I have in mind women and workers. They mav not 
get elected ; and how can you define a worker? How will you cle"8ne 
a member as belonging to the working class unless there is a special 
constituency for the workers.?"' Any member who gets in 'for , a 
general 'constituency cannot: he '/defined' as a, worker. A member 
can be defined 'according to'.'histreligion,'' as 'a Hinclu.' a Miissalman 


780 


and so on, tut, yon cannot define, a memter as a .working-class 
, member' nnk^ tliere is.a special representation for. tte workers., ,,, 

''Sardar Ujjal Singh: Labonr would be represented in eTe-ry 
■constitnency. 

, , , , Mr, . Labour wonld be represented tbrongb. ' general consti- 

tuencies,, bnt: siicb'a in,ember need not necessarily' be a worker. ' I 
'am therefore ' asking ' whether those people who ' require greater 
protection should not have the same power to block Bills as those 
classes of people who will be better represented will have. In my 
judgment, those classes require better protection. 

Chairman: Are you suggesting that a Trade Union should have 
the right to block a Bill? 

il/r.,. Joshi : Te,s, ' Sir. ' My point is ' that' those classes which 
require greater protection should have those rights before those 
classes which are represented in the Legislature. 

Dr. Amhedkar : There is just one more thing I should like to ask 
you. xifter this procedure is over— I mean, a two-thirds majority 
raising an objection, and one or two members going to a Court of 
law to see whether it infringes any religious practice, and the High 
Court or the Federal Coxirt gives the decision that it does not, and 
the Bill is proceeded with and becomes an Act — ^woukl you there- 
after agree to a right for any single individual member, whose 
religious practice or liberty was affected, to come in and challenge 
our Act and say it was ?iltm 

Mr. Jinnah: Ho, it he res judicata. The question is 

decided. It went to the Court, and the Court held that the Bill was 
not ultra ^dres. Therefore it is res judicata. Ton cannot go on 
litigating. 

Mr, Jagakar: The subject matter is different. One was a Bill 
and the other would be an Act. 

Mr. Jinnah: Mr. Jayakar, I think, if you were a Judge of the' 
Sxipreme Court, you would dismiss that suit in five minutes. 

Mr. Jayakar : I do not know. 

Dr. Amhedkar : Members would take an objection in the form 
in which it is. Would the members of the community, who were 
not in the Legislative Council, have the right to go to law? 

Mr, Jimiah: Oh, yes, if no objection is taken. If thei?^ are all 
sleeping and the Bill becomes law, if it is ultra mres, it is still 
ultra vires; and you can go to the Court and have it declared 

Mr. JosM:^ They get less jurisdiction. 

^ Mr. Jinnah : 1 was answering Br. Ambedkar^s question. As to 
your question, Mr. Joshi, I think it is impossible to meet you. That 

Then, Sir, Lsaid that therefore I would confine the jurisdiction 
of the Federal Court only to' those 'matters wiich related to the 
constitution and those matters' whiqh Arise out of the constitution; 
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but I liOTe.a greater ambition' tbaH tliat, and 'I'do not stop at tliat. . 
I most respectfully make my. submission to tbis Coinimittee'.to consi- 
der^ the, other two questions' separately — that is the appellate '.civil;': 
Jurisdiction .and the criminal , jurisdiction. I said that, if you 
sepa-rate', .your ' Federal Court, and if you will, in' . ma.ki]ig the. 
appointments,' select, .the ' personnel of that Court which will ' be., 
specially qualified, in matters arising, out of , the constitution,,, you' 
will then, 'I think, set' up a Court which .will be the '.most. desirable, . 
'Court.. We know, Sir, 'that this is an. age of specialists,. ,.^.In India .' 
we have not yet risen to that 'height. You will be surprised to hear. ' 
,— and I think my friends here will' bear me out — that in India, 
in the morning, you are arguing a complicated question of Hindu 
law, and, in the afternoon j you are dealing %vith a case of liglit 
and air and easements, and perhaps the next da,y ^yoxi are dealing" 
with a case of a commercial kind, and a third day, perhaps, yoti are 
dealing with a divorce action, and a fourth day you are dealing with 
an admiralty action. 

Chairman : Have you not specialised people for admiralty work, 
say, and special people for divorce? 

Mr, Jinnali: 'No, Of course, our system is different. You have 
here in this country people that specialise. You have got the 
Chancery Division, you have got the King^s Bench Division, 
Provate Admiralty, Divorce and so on. You have got a special 
Bar for special laws. 

Chairman : Yes — patents, railways and so on, 

Mr, Jinnah : Patents and Income-tax and criminal law — various 
matters in which the Counsel are specialised. Therefore, what I 
was suggesting was this, that we should not lose sight of the fact 
.that there is a very strong feeling in India for a. Court' of appellate 
Jurisdiction which should take the place of the Privy Council — a 
very strong feeling — and that Court must come, and must be consti- 
tuted, But constitute that Court, again, proceeding on, the lines 
of specialisation. There we want men well versed in civil laws— 
the general civil laws — and you will therefore have to constitute 
that Court having regard to its requirements. I would suggest 
that you should have a Supreme Court having appellate jurisdiction 
over the Provincial High Courts. In other words, in one sentence, 
that Court should take the place of the P.rivy Council — namely, 
the appeals should lie under the same terms and conditions as the 
appeals lie now to the Privy Council from the various High Courts 
in India. It would not make anj^ difference in the way of number 
or expenses, -hecause, if you are going to Jumble up everything in 
one Court, the work has got to be^done, and you require a number 
of men to do the work — so whether you separate or whether you 
jumhle up, I dp not think you will save in cost' or in the numher of 
Judges. Therefore, I say,, let us develop the idea of^ a separate 
Suprem.e Court having the, same jurisdiction as the Privy Council 
has now, and, in, the course, of time, that Supreme Court may 
succeed in attracting; the,, attention of the Indian States, and, in 
course of time — ^I hope sooner", than many people '’think— many of 
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tlie ladiaB States . may think it desirable :tha.t .the; appeals from 
their 'High Courts should be allowed to be filed before- that Supreme 
Court. At present it can only be confined to British India, iiiiless^, 
of course, the States are, willing to -come in.. Personally, I .slioiiltl 
welcome tlieiii. if they were 'willing to coiQ.e in; but, as far a.,s I can 
see from the speeches that were made on behalf of the. Indian States, 
they are not preparech to 'surrender their .Courts .to any Appeal 
Court ill iiiatters other than' those affecting the federal coiistitiitioii 
and the federal law. . .I that, ■ therefore, if .yon constitute the 
Supreme Court, it .should be' Tested 'with the Jurisdiction to deal 
with federal laws — not the constitntio'n bnt federal laws — and have 
the civil appellate jnrisdietion over the Britisli India High Court. 

Sir Mmieckjee DadahJioy: .What' about Mr. Jayakar^s argument 
yesterday, that yon cannot' take away ' the right of .an individual 
to appeal to the Privy Coiincil? Yon want a. man to .go to 'the 
Supreme Court. Mr. 'Jayakar argued yesterda^^ that the right to 
appeal to the Privy Council, which ever}? individual has, cannot be 
taken a^^rav l);v any Statute or anything. He possesses that right, 

/l/r. Jinnaii : Mr. Jajakar was quite .right. 

Sir Manechjce Dadahhoy : I therefore want to understand joiiT 
■argument. ^ ■. 

. , dinnaJi : Ton are. anticipating, me:; I was 'comiiig to that. 
Mr. '■■' Jayakar .was -quite right-. When /you have established ' yo'ur 
Supreme' Co'urt, such as I a.m' trying to put before you,' it will have 
tlie jurisdiction tJiat the Priv}? Council lias now; hut it has nothing 
to do with tlie Prerogative of the Crown, you see, which it enjoys 
through the Privy Council or the Judicial Committee, to give special 
leave of appeal— -that is to say, if your Supreme Court has decided 
the matter. If you want to go further, you can only do so, provided 
it gives a certificate to go to the Privy Council. If it refuses to 
give a certificate, nevertheless you cannot take away the Prerogative 
^ of tho .Grown' to grant special -'leave in '.any given case., 

Jfr. Will not a parliamentary Statute do that? 

Mr, JinnaJi : Yes. You can do anything by Statute, except 
bring about complete equality. I am not, therefore, suggesting at 
present that that Prerogative of the Crown should he taken away. 
At present I think it is desirable. 

proceed now to the third ^point,^ with regard to criminal 
J iirisdietion, I firmly believe that in India we must have a regular 
criminal Court o! Appeal, Just as you have in England. ITntil 
we haYi‘ that, T do not think we shall be able to satisfy the wants of 
India. This sort of compromise suggestion — ^namely, that in certain 
matters, when there is an error of law or something like that, you 
may go to the Stipreme Court — t am afraid is not going to" help 
m very much, because, as far as'-my experience goes in criminal 
eases V questions of law or of -error are very few indeed. Cenerally. 
in criminal cases 'it,;, is a question, of fact and of appreciating evi- 
dence, There are "many eases,. where I think the necessity’^f a 
'criminal CVuirt of Appeal is 'heyond doubt— Just as you have here 
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.a ciiiiiinai Court of Appeal which is .not confined merelj to questions, 
of law or of errors or of grave irregularities... I feel .that India must 
.have, a c-rimiiial . Court of. Appeal, It is a question which requires' 
very close examination. , I quite agree with Mr..' Zafnillah. Khan 
that there is alvrays an appeal .to'' the Bivisional I3eiich, but it is 
not always satisfactory. ■ I think there oughtdo be a criminal Court 
of Appeal wliich^will give. "more ■.confide.nce to the people than does 
•our present position. • Let me tell'yoUj Sir,' that if there is anything 
in India which is the greatest bulwark of the GoveniBient, it is 
the criminal and civil .administration ■ of justice. I think iiij'seif 
that this is a question which:, requires , very, close examination. 
Therefore, I w’ouid sa}^: 'let- youiqFe'deral .Goiirtbso far as we liave 
proceeded, confine itself only to that jurisdiction w4ich. I lia've 
mentioned; have your .Supreme Court, and .give. it. appellate juris- 
diction and make it take the place of the Privy Council ; and have 
your criminal Court of Appeal. . 

It was said that litigation will increase, and'lt w^as asked how 
■many Jud.g‘es will be required,' "and so on. It was stated that 
lawyers dera.and very heavy fees, and so forth. I iliink the ■member^-* 
of this Committee do not ouite realise that they are not dealing with. 
Australia or with ^ Canada. In Australia you ,, have , a .population 
•of four inillions, and in Canada you have a., population of ten or,' 
eleven millions. I.t does .'not seem to be realised that, 'when we are 
talking of India, we are .talking of a country' as" big as. Europe. '■ 
Supposing* YOU w'ere to have one Federal Court fot' the w'hole of 
Europe, having jurisdictio'n:'' vested in it of all the federal laws, 
.ail . the ' constitution's, ■ civil - appellate jurisdiction and ' crimina! 
jurisdiction* — how 'many Judges. would you require? It is no •use,.' 
■tlierefore, saying that .you will, require so mmij Judges, because 
that depends .upon the. sim of the. country and .upon the require- ' 
ments of the country. 'In'India.^mii have a vast continent. That 
is the reason why I say that in India it is more essential, just as 
in the United States of America, which is the nearest example I 
can give — ^tliere the Federal Court 'is vested with jurisdiction with 
regard to certain specified matters, particiilarlv the coiivstitution ; 
and it has no appellate lurisdiction over the Couihs of the States. 
'The country is too vast. Therefore, I say that all these arguments 
about the cost and the' increase in the number of Judges, and about 
litigation going up by leaps and bounds, are not cotivineing. With 
regard to the argument that litigation will increase if there is a 
Court nearer at hand, I am inclined to agree with that. Wo doubt 
there is difficulty in the way of litigants to-day in coming to the 
Privy Council, not only on the ground of ^ exeesv^ive cost, hut on 
the ground of the time it takes in getting instructions and on the 
grounds of the delay which "is involved and also the incoiivenience 
which is involved. To give one 'example, very recently a matter 
had to be considered here. ■ Certain papers were not available, and 
it could not be definitely decided what steps should he taken 'until 
those papers were availahte- ' -What does one have '"to do in such a 
case? You have to wite.-to' the 'clients somewhere in a remote 
.corner of India — say Madras.' y 
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■ -ifn Jinnah: I took Madras ' because it is , a four-day journey 
from Bombay to some, -parts of. Madras/ and it takes foiirtee,ii days- 
from London to ' Bombay. That means eigbteeii' days altogetlier. 
'Tben, wben tbe , people , get,' tbe letter we : ' must allow Vtbem some' 
time in wMcli to reply; and by.tbe-;time jmn get tbe papers/ twn 
and a ba'lf or three months have- gone.. It is. not, therefore,- merely 
a- question of cost, but of ^time, delay, and inconvenieiice. There is-' 
n.ot the slightest .doubt, about, that.- ■- Above- all. Sir, I cannot under- 
stand why India should not aspire to its own , Supreme Court. 
Whj should India be the only exception ' that ' is permanently tied 
down to the Priv^r Oouiicil here?-' ' Other Bominions^ have" got it. 
There can, therefore, be no, .qxiestion "as -to: ,thetnecessity „and as .to;, 
the justice of this.; and 'accordingly 1 say that We' should have,' a- 
Supreme Court. ,-1 am only prepared -to ' aguee. to this separation 
in view of the idea of an ali-India FedeTation, apart froiii wliieli our 
task would have . been, much - easier. -'. ' - 

think, Sir, that I have done - wu-th "the ,cfueM'ion of the Federal 
Conn so far as your questionnaire is concerned, and I will, if I may, 
ww categorically answer the' questionnaire. 

The first question is: — - 

Should memhers of the Federal Court be appointed hy 
the Crown and on what tenure ? '' ‘ 

I sa}" “yes/"' by the Crown, and during their good behaviour 
subject to the vote of the tw-o Houses. I do not know exactly wdiat 
a case of proved mishehaviour ’’ means; I have not been able to- 
Uiiilerstand it. I suppose the Legislature, when it passes its vote — 
tbe two Houses of the Legislature- — ^will not give reasons why it is 
{convinced of the niishehaviour. I suppose the votes wdll be that 
they are dissatisfied; and 1 say .that, on the vote of the two Houses, 
the Judges should be liable to be removed. 

The second question is: — 

Should the Court have an.' original and an appellate 
Juriscliction, or only an', appellate'? 

My suggestion is that this Federal Court should have only original 
jurisdictio'n in matters relating , to and; arising out of the constitu- 
tion, and a separate Court should,- be constituted, by the name of 
the Supreme Court, having .appellate- jurisdiction ■with regard to 
federal lawn's and appellate jurisdiction over the High Courts of 
the Provinces, hoping the. Indian States niav, if not imme- 
di'ately. then in the course of-, time, pome' in, as wall the Provinces. 
I Bay also that there should he'a^ separate criminal Court of Appeal. 
I may qualify miy statement here ,to ibis extent, that the Federal’ 
Court should ^he vested wifk iurisdiction, relating to constitutional 
matters — ^matters arising ;out/,of constitution and such other 
matters as m.ay be specifically mentioned in the schedule, , I. mean, 
there, are the matters -sueh; as you- have referred to, Sir,' in your 
'memorandum. 
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, Tlie third .question is : — 

Should the 'Court- haTe an. exclusiTe original j.urisdiction, 

. ..... in the following matters'P 

I.' .have ^ dealt with that; ray- proposition .covers that. 

' .'The. .fourth qestion I. think' my 'proposition has alrea.d^r coyered. 

. 'The fifth question -is : 

Should p.rovision he made for.vspeeial references by the 
Goyernor-General to the Court as under Section 4 of the 
'■ ' Judicial Conimittee' Act, 1833? 

I am not in favour .of .that.,- -because I think the Courts are. always; 
reluctant to deal with abstract questions, and I do not think any 
useful purpose would be served. I think the Governor-General 
ought to rest content with such advice as he can get from his legal 
advisers, and act and exercise his powers, such as m.dij be vested 
in him, instead of being allowed to i^efer abstract questions from 
time to time to a judicial tribunal. You will correct me, Sir, if 
I am wrong ; but I think this power has been very seldom exercised 
in this country by the Eing, 

Chaironan: That is right 

Mr. Jinnah : It may have been exercised in those days for some 
special reason, and I am not acquainted with the history of it, as to 
how and wdiy it was thought necessary; but I am not satisfied that 
‘we should follow that. 

The sixth question is : — 

Should there be a riglit of appeal from, the Federal 
Court to the Privy Council as of right or by leave of the 
Court? * 

1 say only by leave of the CoiU’t/' and ri^'ht of tlie Crowui to 
grant special leave of appeal should be preserved in all eases. 

The last question is : ~ 

What provision should be made for the enforcement of 
the judgments of the Courts in the States and in the Provinces 
respectively? ’’ 

’On that question I will say this. In all disputes, so far as the 
Federal Government is concerned, and so far as the Units, whether 
they are States or whether they are Provinces, are concerned, we 
can only trust that, -as all the Units have agreed to the setting up 
of the Federal Court, in the ordinary course its decisions will he 
respected and carried out. I think, as a matter of honour, they will 
be hound to respect them and to carry them out. If that is not 
possible in some cases however, and if, as Dr. Amhedkar pointed out, 
there is a conflict of a serious nature, which w^as so well illustrated 
by him, then I say that,, so long as -we proceed on the hypothesis 
that the defence of the Crown subjects lies ultimately with the 
Crown, the Crown must be in a position to enforce the decree or 
"the warrant of the Federal Coxtrt. ■ - - : . b' ‘ / 
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I. IiaTe now finisliecl dealing with tlie questions". wMcli are more 
specifi-cally before us^ but many - details have been raised' and many 
extraneous, matters have. been introduced. The first is the sugges- 
tion that the High Courts, should be centralised and;, that the Central 
Go vernment .should have .control over the .internal adininistratioii 
of'.the, .High '.Goiirts,^ It seems' to' me that/ when one talks of decen- 
tralisation ,, .when one emphasises the view that the Provinces should 
be autoiioinous, it is at once suggested or suspected that there is 
some, communal design behind..' it. .' I am firmly convinced^ with 
great respect to my friends who-, do not agree .with me ^ that'if you, 
talk of Federation and of 'making your Provinces really' autonomous 
and self-contained, and if you' are 'going to 'proceed on that principle, 
then I say that all these arguments that if a High Court is' near the 
Provincial CTO'veiuiiiieiit it will be ' influenced and it will be. affected 
and there will be debates in the ' Legislature — all this' is useless.' 
'Are ' your Provinces, to be autonomous Provinces? Are your Pro- 
vinces fit f or '.responsible ' government? Are your Provini3es going 
to manage the Governments and are they capable of managing ' the 
Governments? Will you not be able to produce men who will show 
a better character than you are describing here when you say this 
will happen and that will happen? Are not you arguing against 
VifUir mvii case when you talk like that? I .say I leave the High 
Court to my Provincial Government. He who. pays the piper must 
call the tune. Your Provincial Government is to foot the bill, 
and .some member sitting in Delhi or Simla, or wherever he may 
be, a member , 0 'f the Central, Government,, is to dictate to the High 
Court as , to. internal administration,: Sir,- 1 know in the past various 
BUggCvStions have been put forward. I want .friends to get out 
of tnis rut of centralisation. ' Centralisation has been the policy — 
it has been the one definite line of the Governiatent of India. — for 
very different reasons, for very, different .objects-. , Do not fall into 
that error. Get out of this centralisation; I know how the Eeports. 
have been made by various committees-. The Simon Coiiimissioii 
', Eeport ,was,brough.t into re-qiiisition to aid in .support of tliiwS argu- 
ment. What does the Simon Commission Eeport say? Does' it 
give you any responsibility at the Centre? What sort* of constitu- 
tion does it propose? Do get, out of that rut. If you are thinking 
of your Federal Government under the Federal Constitution— 
responsihiiity at the Centre with autonomous Provinces — ^then, I 
say, I have not yet heard any argument except this argument of 
holding out that our people are so wicked that if the High Court is 
responsible to the Provincial Government 'there will be such com- 
hiiinid rei'icmir, Ihete will be so much intrigue and wickedness, that 
it is better to take away tbis High Court from that atmosphere and 
put the High Court in an atmosphere a little more pure in the- 
Centra. -That is the only argument, 

Then, Sir, there is the other, question with regard to the Letters 
Patent appeals and additional ^ Judges being appointed, and the 
provisions in the 'Government' of India Act as to fixing the quota 
for the certain number of ^ members 'of the Civil Service. All those 
matters do not strictly aria© :out' of' this question which we are at 
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present .discussing; but, I .am in general agreemeiit ,witk .Sir Tej 
Babadur' Saprin ^ I quite agree- with him .that this practice of 
appoiiiting additional Judges is. .not. .desirable, I remember, in 
my. ..High: Court,, recently knocking against about hall a dozen 
Judges, w.lio,liad 'been on the. Bench, roaming aboiit' in the. corridors 
of the High Court .with briefs in' their hands. . , , 

: Sir Tej Bahadur Sapru: Or possibly without briefs.! ■ 

M‘i\ Jinnali: It is' demoralising to 'the' Bench ; it is demoralising 
to the profession. I think .it is an undesirable practice. Once you 
appoint a Judge/ let him remain there.., ...It.may be pressed .on the 
ground of economy, but I think in^the long run, it does more harm. 
Ir may save a little' money, but . I 'think.it can be better managed 
with a little manipulation. We have, in India, Judges going on 
leave veiy often, and, if it is manipulated properly, I think yon can 
always have, instead of .additional Judges, one or two pe.rBa(ai.erit 
Judges who can ' always remain there, 'because somebody or other 
is always going on leave. . . 

Then with regard, to, the qualifications of a High Court Judge,, 

I am not against, the Civil S.erviee. : I -ani not being carried away 
by ' any other, consideration, except one, that I want, in my Higli 
Court, Judges of the highest capacity, honour and integrity. It is 
not the fault of the Civil Service; it is not the fault, of the ineii at 
all. It is the fault of the system. Ho man on earth placed in the 
position in Aviiicli they are in the Service, , can ever qualify liiinself, 
unless he hap.pens, to be an' exceptional', genius; and we have un- 
doubtedly known a, few geniuses; in 'the Civil Service on the Iligli 
Goiirt Bench. But, I say, - unless; a, man, is, a genius, you do not 
give him a chance to qualify ''him'self' for this position and the work 
that is .required of him. ' A "3mung'- civilian coines~he is sent from, 
pillar to - post, from one district, to another. ' He is in the eseeiitive, 
concerned with . administration, and for a niiniber of years he roa..ms 
about. This is a faci^ — and I think any member of the Civil Service 
will bear me out— that when it is found that he is not much good 
, for the administrative and executive work, he is shunted into the 
judiciary. , It is the ^ simplest way to do it. You do not know 
what to do with him, and so you put him on the Bench and make 
him a District Judge or an additional Sessions Judge. If he is 
there as an additional Sessions Judge or a District Judge— again, 
it is not his fault — ^^vhat does he do, what class of case comes io 
him? Then you have got to comply with the provisions of the 
Statute, because you must have the requisite mmiber of Cir'il 
Servants on the Bench. Well, then, jon have got to select from 
these District Judges, and you make them High Court Judges. 
Well, when they are there the majority^ of tbein are like fish, out 
of water, and you cannot expect anything else. Therefore, it is 
not that I have any bias or any prejudice or any paTticular ilDwill 
against the Civil Service'; but I say no— recrxiit the High Court 
Judges ' from the profession, because there you have large body 
of men who go through the ;acid test of years of practice, and have 
' risen, by dint of their induatry ’and ■merits, in their profession, and 
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fully qualified ; aad tlierefore you; get. a f ar. :l)etter . material Iot 
your High Court Judges. 

Well, Sir, there are other matters' which are purely matters, of 
■detail, and; I.; do riot, wish' to take, tip , the time' of the Committee. ,I 
have, BO douht that those, details will he comsidered later 'on by those 
who are better qualified to deal with them. 

Sir PM7*shotamdas Thakurdas : Lord Chancellor, I can. assure 
the Committee that I shall be very, br.ief indeed. I should hardly, 
have intervened in this debate, but the thou,,ght-provoking memo- 
randum of His ■ Highne'ss of Bhopal, dated' 18th , January of this 
year, tempts me to deal with one point which is pertinent to this 
subject. The memorandum 'is published in: the Federal ' Structure 
Committee’s .Beport (Part 'I), at: pages 290 and 291. In the, fifth 
paragraph of that memorandum. His Highness says that, barring 
Burma, it will be found that Indian States comprise 47 per cent, 
of the total area of India. He admits that, in population, the 
States are much lower in strength than British India, and he goes 
on to deal with the reasons for this disparity ; and, after mentioning 
his reasons, His Highness saVvS — ^and I will quote one sentence from 
his memorandum — 

I would not for one moment deny that there have been 
other reasons also and that Governments ill the Indian States 
also have not in many cases paid due attention to the develop- 
ment of their territories.” 

Ma;y I specify one such reason which is relevant to this question 
which is before the Conunittee at this moment? There is no re- 
course to any tribunal beyond the State’s own Court ; and I know 
that this is one of the several reasons wh}?- people from British India, 
and, if I may say so, even people from the Indian States, fight shy 
of commercial or industrial enterprises on a scale bigger than the 
most modest. I know of many instances of this handicap. Those 
who have had anything to do with such enterprises in the Indian 
States would confirm me. It is for this reason that the Political 
Department is sought to be brought in for large-scale ventures in 
Indian States. The reasons for this ma^' he many. In many oases 
the Judges are not of a high order of legal knowledge and ex- 
perience. In some the Killing Chiefs do not leave the Judges a 
very free hand. In most cases the prospects of the Presiding Judge 
depend on the sweet will of the Buling Chief. I would therefore 
ask Their Highnesses of the Indian States to consider if tliev wdll 
not help themselves by removing this one handicap, -which nmy be 
one of mairy others, on development of Indian State areas, by agree- 
ing to the right of appeal in non-federal matters from Indian State 
^Courts to the Supreme Court. Mr. Jayakar suggested yesterday 
a convention to this effect. I am^not in a position to say* how this 
can be done. ' My sole purpose^ 'in saving these few words is to 
impresB on, Their Highnesses this remedy for the backwardness of 
Indian States,, .in mntters commercial and industrial, which are 
connected with the ‘queBtions, before. the Committee at the moment. 
Perhaps there may be a device Jo yaniedy this without affecting the 
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sovereigntj of tlie. States, about' wbicii' Tlieir .Highnesses are Terjr 
particular. In- any case/'I wish these .points to be .on record' for the. 
.consideration .of, this Committee, and of .Their Ilighnesses. ■■ ' 

'{The Committee at 1 f,m, and resumed at 2-50 

y ' Sir Muhammad Shafi : Towards the ■ , coiniiieiiceiii.en.t ' of \my 
speech, in opening this debate, I Yentured to obseiwe : — 

‘‘ Such has been the rapid change in the political condi* 
tions and constitutional ideals in India during the post-war 
period that now, at this moment, there is practical unanimity 
among all schools of political thought in India in favour 
of the early establishment of a Supreme Court. 

I venture to think that the debate, extending over several days, 
has conclusively established the correctness of that observation. 
All political parties in British India and the Indian States have 
expressed unanimously a demand for the creation of such 
a Court ill India, and the debate has completely estab- 
lished the correctiiess of the observa tiou in my opening speech 
which I have Just quoted. Apart from differences of opinion with 
regard to detail, then, tlie whole of India, British as v-ell as Indian 
India, is unanimous in its demand for the creation of a Supreme 
Court in India, And, if I may venture to say so, representatives 
of IiutiiU! States have made a magnitieient ainl generous response 
to the demand of British India in this respect, and have given a 
signal proof of their broad-minded patriotism which has won our 
deep admiration. The position, then, is this. There is a universal 
agreement among all schools of political thought in India, both 
British India and Indian India, in favour of a Supreme Court in 
our country. And, if I may venture to say so, Lord Chancellor, 
your own memorandum recognises the validity as well as the reason- 
ableness of this demand. 

The main question for the consideration of this Committee is, of 
course, the jurisdiction to be exercised by this Supreme Court 'when 
it is created. In the first place, we have to consider the question 
of the original Jurisdiction to be exercised by this Court. The 
ordinary original, Jurisdiction which this Court is to exercise wus 
summarised in paragraph 8 of your memorandum, Lord Chancellor; 
and the debate, covering several days, has shown a complete 
uimnimity with regard to the correctness of the position emhodied in 
that paragraph. There is general agreement that the .-iuTisdiction 
of the Court should extend to all the matters specified in the para- 
graph to which I have referred. 

Then, there is the second branch of the jurisdiction of this Court, 
upon which I had somMhiug to say in my opeaiing vspeech — that is 
to 'say*, advisory jurisdiction.,; All speakers have agreed that the 
Supreme ' Court should have '-advisorv jurisdiction on a reference 
made to it by the Governor-G-eneral. 

Sir Tej Bahadur Sapru eTiot Mr. Jinnah. 

Sir Muhammad Shaft':' ' Oh I do not remember any dissent. 
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■ Sir ''Sultan Ahmed : I objected. 

&V,, Tej 'Bahadur Saprti: You objected^ aad Mr. Jiiinaii. also, 
^.ob]ected to,-day. ; 

' ^^MTh..Zafrull(ili Kha7i: Ko other 'person ? : ' 

; Sir Tej Bahadur Sapru : , E’o .other person'; qnite riglit. 

Sir Mtihammiad Shafi: Well/ there is almost iraaiiiniitj. 

Sir Tej Bahadur Sapru : There yon' are right. : 

Sir Sultan Ahmed: Did. the' States agree? 

Sir Tej Bahadur Saimu: I doubt it. , _ ' 

■ Sir'MuIim'nmad Shafi: Bnt, in addition to a reference to it bj 
4lie Governor-Generalj I have made another' suggestion, that on 
an objection raised in the ' Legislative- Council by a groiij} of re- 
presentatives ‘i.liat a. particular ineasiire or a particular p'ortioii of a 

■ measure infringed fundamental rights, and. when a majority of the 
■representatives of that group demanded it, a reference should be- 
:.iaade...:tc) ' the :'Co'urt 'for their opinion. ■ I pointed out, during the 

speech of my friend across the table, that whether that reference 
is made by the Governor-General or by the President is immaterial, 
and that the real point is the making of such a reference in those 
circiim stances. On that point there has been difference of opiniors 
■among . the members of this Committee. Sir Tej Bahadur Sapni 
.-and'some -of. my friends across -.the table have, expresed, the opinion 
that, instead of any reference to the Court at that stage, parties 
shonld be left to their remedy at law. I venture to submit that my 
learned friends, with all respect to them, have failed to appreciate 
the real object of my suggestion. The real object of my suggestion 
m^as to avoid the bringing into e-xistence of a state of things in 
India calculated to widen the gulf between the communities. I 
wanted to nip any possibility of communal differences and com- 
nmnal tiiiniilt in the bud, by a reference of the question at once to 
the Court. What will he the result if the remedy w-hicli I have 
suggested is not adopted? The, result '.will be that there wdll be 
tremendous agitation^ all over the country during the period when 
the measure is passing' through the two Houses of the Central 
Legislature; and after siich a measure has been actually enacted, 
the lesson of civil disobedience, which has been taught to the people 
of India during the last few years, ^ will not be forgotten. 'There 
will be conflict 'between authority and the section affected by such 
legislation ^ In 'the third place, 'there, will be protracted litigation 
in" Court, with all its attendant agitation subsequently when a suit 
-has been instituted questioning the- validity of the enactment. Do, 
■my- friends across the table, who expressed their opposition to my' 
suggestion, contemplate such 'a 'state of things continuing over a 
"lo'iig period—oontinuing over 'the 'period occupied by the debates in. 
the 'two Houses of the Central, Le'gislature, and that suhsequentlv 
• occupied by the liti^'atipn' which, '-will he started in Court, with all 
■its attendant agitation and-’trbuHes/iU'the country— do they 'con- 
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template all tliat..witli equammity? I Tenture.tO'' submit /that tlie 
best thing in the interests of the, ■country— in tie 'interests; of peace: , 
and good-will between the' different coinnmnities— would be, to 'hedge 
it in witii all the restrictiong yoti like, , but to leave the ■group who- 
feel that they are. affected by any enactment .in any Bill— who feel 
that , their fundamental rights have ■been infringed— free to' facili”. 
tate.a reference "to the , Go'urt at that stage, in order . to obtain the 
opinion of the Court. ' ,■ , , 

Sir Tej Bahadur ASapm'.r ^Wili yon tell' me how ; long "yon anti- 
cipate litigation starting 'during .the 'progress of^ the Bill to last in 
the Supreme Court or in the' Federal Co^nrt, raising, the question of 
the validity of that legislation?,,.. ; How 'long do yoii think such liti- 
gation will last after the .Bill lias '.-been passed^P ' 

Sir Muhamimad Shafi : The reference 'to, the Federal Court and 
its opinion will, eomparativefy'.sp'eaking, take only an insignificant 
time, while the passage of. such a. measure through the t-wo Houses 
i'a the first instance, and '' subsequently the institution of a suit in 
an original Court, and then an appeal against that right iip to the 
highest Court , of ' Appeal, wilT .-extend over a long period— much 
longer indeed . than a reference, to the Federal Court in the .first 
i'nstaiice. . .1 can assure my eolleag.ues that the suggestion' I made 
was co:ii^ceiYecl in the best interests of intercoinmnnal co-operatioii' 
and goodwill, an„d in the best interests of India, and was ■ calculated 
to nip in tiie bud an evil V'hi.cb. if^ allowed to rero.ain during all 
that period wdieii litigation in the ■■ Courts was going on,, would ^ 
bring about disaster so far ■ as . intercoinmnnal co-operation is 
concerned. 

Mr. Jayakar suggested that the Court should have original 
'Jurisdiction in cases against' foreign .nationals. I venture to submit 
that that -would be unnecessarily .burdening the Court -with busine-ss 
. which could very easily be -done^ by ordinary Courts in, India. Of 
course, these foreign nationals would have a right of appeal to the 

Federal Court if the questions involved in the case were such as 

were cognizable by the Federal Court. Otherwise, there is no 
reason why the cases of these foreign nationals should not be tried 
by the ordinary Courts in the country, up to the High Courts in the 
various Provinces- 

Coming now to the appellate Jurisdiction of the proposed Court, 
in federar'niatters, there is- unanimity of opinion amongst all who 
have taken part in the debate thaf^the Court should have appellate 
Jurisdiction ' in the matters specified in the Lord Clmiicellor's 
Memorandum. I need not, therefore, dwell upon that portion of 
the subject any longer. There is, further, ^complete unanimity, ok 
far as t can Judge, with regard to the civil appellate Jurisrlietion. 
There is, hovrever, a difference of opinion on my -suggestion regard- 
ing the criminal appellate Jurisdiction which, I submitted," tbe 
Court shoxild possess. 

I notice that, as, regards, cases, .of appeals by Government againsi 
aequittab^— in which 'cases I suggested that, should the High Gourt 
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GGiivert. ail, acquittal into' a convictioHj : tliere onglit to te an ap.peal 
to tlie 'Sup.iwie vConrt— with the single, exception ' of 'fiienci ,o,n; 
my right (vSii^ Snltan.^iyimed), hapjiens to 'beVthe G-overmnent 
Advocate of;.,, Bihar ^ no one .opposed that siiggestion of ■ miM 
.ventnre : to ,'sn^ ' if, mj friend could for a,,. moment .divest 

■himself of the, position which he occupies in ' the Province of Biharj 
his '..Judgment would' be some'what different. 'At any' , rate,. I,,. for 
■one, feel confident that would be the case. . It seems to. 'me.' thaty,, 
when a man has been tried' by a Sessions' 'Judge with the aid of 
assessors, and that trial has resulted in. his acquittal by a Court 
which has had the witnesses before it, then I venture to submit 
that even if that extraordinary provision in our Criminal Procedure 
Code, authorising appeal against an acquittal, is to remain — and I, 
for one, think that it ought to be expunged— then it is in the 
highest degree unjust to the accused person that, should the High 
Court reverse the acquittal and convert it into a conviction, there 
should be no further appeal against the judgment of the High 
Court. The High Court has not, as is obvious, had the witnesses 
before it. It knows nothing about the demeanour of the witnesses ; 
it know’s nothing about the effect which that demeanour has produced 
upon the Judge who actually tried the case; and, merely on the 
printed record, the High Court, after hearing Counsel, conies to an 
opinion on the facts of the case. 

Sir Sultan Ahmed: Will the second appellate Court have any 
further advantage on these points? 

Sir Muhammad Shaft : That is beside the point — I submit that 
does not at all touch the essence of the argument which I am 
placing before you. At any rate, it will be in the same position 
as, if not in a better position than, the High. Court, for it will have 
twm conflicting opinions before it — one by the original Court trying 
the case and the other by the High Court ; and no doubt it will 
bear in mind the fact that the Judge who presided over the original 
Court was in a far better position to come to a correct judgment 
than ihe Iligli Court. I submit that it is in the highest degree 
unjxist to an accused person that, once he has been, tried by an 
original Court, and the presiding Judge has had an opportunity of 
geein?r the ivitnesses and watching their demeanour, and has had 
much better opportunities of coming to a correct judgment than 
an Appeal Court, which may possibly he influenced hy the advocacy 
of n V ahle rtoYeninient Advocate like my friend on niy right 
(Sir Sultan Ahmed) — I say it is in the highest degree inequitable 
that, ivhen two Courts have differed in opinion in those cireurn- 
stances, the accused person should not have the right to go to a 
higher Court in order .to' .qttesiion 'the correctness of, the High 
Ct>uTl. I submit, therefore, that the highest Court of Appeal, 
wdtich'w^e are seeking to establish in Inflia,, ought to have juidsdic- 
tio'n to hear appeals in such cases. ' 

A,s regards ordinary .murder' cases in which a conviction has 
resulted -in the SeBsi.ons’Oour% -'against •which conviction an accused 
has had an opportunity"''of 'appealing to the High Court, and 


tke Goiirt appeal^ tke ease, is, I admit, ■ some- 

what different, ' But the, position wkicli I ado,pted in my,, opening 
speech was that, ^ while there'-is what is called a, revision to 'the „High,, 
Court' in ,' all;. other criminal , cases in India— that is to say,.; after , 
a man has heen tried and convicted .he; has first the right of appeal 
to' ‘the 'Sessions Court, and, if his appeal is. rejected hy the; Sessions 
Judge, he has the right to come up to the High Court on revision, 
and the revisionai powers of the High Court are very extensive, 
— ^there is, on the other hand, in the case of murder trials, no 
authority higher than the High Court itself, which can correct 
any errors which may have been committed by the High Court 
in hearing the appeal against a conviction. I suggest, for the 
consideration of the Lord Chancellor, that similar power — call it 
power of appeal or power of revision— should be vested in the highest 
Court of Appeal that we are now creating in India in mnrder cases. 

In so far as appeals to the Privy Conncil are concerned, the 
position will remain practically as it is now. In certain cases, 
where the Supreme Court in India has reversed or modified the 
decree of the High Court, there will be, I venture to submit, 
an appeal of right to the Privy Council; but where there are 
concurrent judgments delivered by the two Courts, then the exist- 
ing provisions of the Code of Civil Procedure, where substantial 
questions of law are concerned, will remain, while of course the 
Privy Council will Ijave its prerogative of giving permission to 
appeal in any case in whch it thinks fit. I sulunit, therefore, that 
the submissions which I have made, Lord Clianeellor. in connection 
with the appeal in criminal cases, are sound and ought to be 
embodied in the proposed amendment. 

Coining now to another question raised during the course of the 
debate— who shall appoint the Judges to this Court? — I submit 
that the power of appointment should vest in the Crown or in the 
‘Governor-General representing the Crown, and the reason for that, 
I venture to submit, is self-evident. It is essential for the inde- 
pendence of the Court that the power of appointment should vest 
in the Crown, for there will be disputes between the Federal Govern- 
ment and one or other of the Units of this Federation, and between 
Unit and Unit, and in consequence, unleSvS the appoiiitmeni is made 
by the Crown or by the Governor-General as representing the 
Crown, the independence of the Court will be impaired. I venture 
to submit, tlierefore, that the power of appointment to this Coxirt 
should vest in the Crown or in the Governor-General as represent- 
ing the Crown. 

So far as the question, -from which class should the Judges of 
this Court be drawn, is concerned— whether they should be only 
practising lawyers or Judges -of' High Courts, and. if Judges of 
High Courts, whether they should he lawyer Judges or even civilian 
Judges — I venture to submit-, that the real test is that the best le^al 
talent and experience' should be' available for appointment to this 
Court* Bearing that "'fact in mind, I venture to submit that prac- 
tising ' lawyers of fifteen' years^: ."standing should be the minimum 



794 


qualification so far. as the Bar "is. concern'e.d— aud it ayUI he noticed 
that fifteen, .years is a' compromise between ten and twO’ 

periods -wliicb were, suggested ; and also, of course, Jiidges^of High 
^ Courts' 'may promoted to our ', highest Court of Appeal. 

■■Judges ''of '.'High 'Gburts will 'be either ' lawyers , or Judges seiectecl 
from,' the '.Civil. Service who have'.'spent ' the greater ]3oi’tioii of their 
period' of service on the judicial side, and I .have no doubt tliat it 
will be only those Judges belonging to the Services who have dis- 
tinguished themselves on the B.ench,.' and have given proof of tlieir 
■legal ability as well as their , judicial-niindedness, who will have 
the chance of being proniotedAO'' the 'highest Court in India. 

Sir licmeckjee DadabKoy : I .am afraid there, was some difierence 
of opinion, there ; as regards the ' promotion of these High Court ' 
J'lidges to the. Supreme Court. -I believe it was argued that such a 
possibility should not be introduced. 

Sir Muhammad Shaft : 1 have no recollection of anybody 
arguing that Judges of the High Court should not be promoted. 

Sir.iManeekj.ee Dadahhoy : Sitting* Judges O'f the ■ High Court — 
that was mj^ impression. 

Sir Muhammad Shaft : Ho I do not remember a,iiyo.ii'8 putting’ 
forward that point of view, 

Mr, Zafnillah Khan: They are eminently qualified. 

Sir Miiha-mmad Shaft : Then, as regards the age liiiiir, I venture 
to submit that the 'age limit- should be ,seve,'nty.,,. ....My, learne'd,, friend, 

' Sir Manechjee, .in. that connection made, a remark, wliir.'i' 

.. eyok 0 d:,,,some,' laughter '; 'but,-, if I.-..may. 'Venture .to say^ so:, 'iiiy, .friend’s, 
own instance is in point. 

It be I’emembered that, in my .opening remarks, .1 cIid...',iiLQ^t ', 
make any suggestion with regard to the pay of tlie of this-,' 

.Oo.urC 'but ,.as'' opinm^^ be.en; expressed during tlie"c.oiirse„-of ' 

.the debate, I venture .to think '-that -the pay of these ordinary Judges 
: shoiild::;^ the, same,. as that of .the Chief Justices o,f...S,igli Courts 
other than that of Calcutta, and that it should constitute a non- 
voted item. 

With regard to the question of, removal of the Judges/ 1 'think 
that the analogy of Section 72 of the Atistraliaii Act ought to be 
adopted and that they should be removable only on an Address by 
the two Houses of the Central Legislature. 

These are my main submissions with regard to the subject matter 
which is directly before us; but my Mend, Sir Tej Bahadur Sapru, 
raised a question with regard to the^High Court Judges. With 
regard to that question, may I invite the attention of this Committee 
to "what the Government of India'Mmve said in their Bespateh in 
paragraph 53 at page 49:— ■.•. 

Amongst subjects not, intimately connected with, consti- 
tutional issues; of' fuudamental importance are the recom- 
mendations made by.', the. Commission that the charges of all 
'High Courts/’'rnoluding'''th'e"8''C^^^^^ Court of ' Oudh and' " the ' 


795 


Goiirts,,^ of^ tlie„ Judicial, Ooinmissioners . of tke Central 
, ' ProTinces .and Sind, ' should he; put’ .upon "central reveiiiies, 

■ : .and, ilia t ,tlie administratiye control of .all siicli Coiirt,s should 

... he ' exercised' hy' the- Goyernment ' of India and not hy Proyin- 
eiai Goyemments. We-haye.made a- '-siimmar^r .esainiiiatioii 
, of these 'prop.osals and hayereoeiyed, in very geneinl;teria,s the^ 
vierrs of the, Courts and the Local Goyern,nients,'concemed.^^ 
The material- before,, us, howeyer, is' not sufficient for ' the 
adequate consideration of thes.e recoimnendations, the ..finan-, 
cial and a, dministratiye 'aspects of which, intricate in them- 
selves, will require- detailed exploration, in consultation, with 
Loc?al C4oyernments, in the light of the decisions reached on. 
the larger convStitutional issues ; and we are of opinion that 
they could be more conveniently approached when those 
decisions have been arrived at.’^ 

I ventiuG to submit that we would be prejudging tlie uitinuite 
decision, after proper enquiry and proper consideration of all the 
pros and cob, s' of the questionj .if -we were do exprevss any opinion, in 
this Committee- here. There.fore, I do not want to say ' anything 
further on that question. 

My Loitl Chancellor, that is all I have to say in connection with 
the debates which we have had .on this veiy importa.Bt, . question. 
It must now be clear to His Majesty’s Goveriiment, , as a xevsult .of 
these debates, that all schools of thought in India are imanimous in 
..pressing, .for the creation of, .this highest Court of Appeal in India; 
aB.d, personally, I .do not see- any reason' why,, the creation of such 
,a ' Court ' 'slioiikl not be - talten in' hand, as soon as possible.. 


Heads 5 akd 6. 

5.— The Ministry, and its Eebations tviTH the Legis3-.ato'Re. 

6.”"—J)lS-TRiBrTIOX OE LEGISLATIVE PoWERS BETWEEN THE FEJ)K[EiL 

AND Provincial Legisla.tures, and Effect in the States of 
Legislation relating ,to Federal Subjects. 

The foilovting points for discussion in coimectioii with Head 5 
were drafted by the Chairman: — 

(i) Proceeding on the basis (see faragtaph 9} of this Com- 
7)nUee\s Second Report^ that Exemtive power and authority 
will vest in the Crown^ repfesented by the Governor-Generm, 
how are the Governor-GenefaV s Minister s to he appomteif 
Is there necessarily to he a Prims Minister; and^ if w, is 
the selection and appointment of the other Ministers io he 
made invariably., and as a constitutional neecssiSy^ through 

(ii) Wkat'is to he the numher of the Federal Slinisters; or^ 
"hr; ' if no nnmiber'islo’hs prescribed hy the constitutions hy what 
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(Hi)' Is 'provision to he made for the repfesentation in the 
■ Council:'' of ' Ministers of — . 

(a) States and British 'India .respectively' ^ and or '- 
, (b) of different classes, communities or , interests ; if/so,. 
.of what classes, communities or interests f 
(iv) If there are to be such representative Ministers., are 
their respective numbers to he prescribed either in the consti- 
tution itself, or by Instructions to the 'Gov ernof •“General f 
(y) (a) In 'what sense are Ministers to he responsible to 

the Legislature? 

(b) Is this responsibility to be collective? and, if so-— 

(e) Is such collective responsibility to be recognised and 
expressed in the constitution? 

(vi) What is to he the Q^elationship of the persons appointed 
by the Governor-General to assist Mm in the administration 
of the Reserved'' portfolios to — 

(a) the Legislature? (Are they, for example, to be, or 
become, memhers of one or other Chamber, with the usual 
rights as such to speak and vote, or are they merely to 
hgve the right to speak in either Chamber, with no power 
to vote f ) ; 

(b) the Council of Ministers? (Are they, for example, 
to aMend all meetings of Ministers, or only 'when directed to 
do so by the Governor-General?), 

(yii) Could the constitution itself, as distinct from consti- 
tutional usage and practice, appropriately piirport to 
prescrihe and define — 

(a) the circumstances in lohich a Mmistry is to be held 
to retain or to have lost the confidence of the Legislature, 
and in which it is justified or not justified in retaining 

(b) the circumstances in tchich in the interests of 

stability an adverse vote should not necessarily 

tnvolve the resignation of a Ministry" (Second Report of 
Federal Stmcture sub-Committee, Section 35) — having 
regard to the fact that, in general, in parlimnentary 
systems of government U'ti adverse vote does not necessarily 
involve a Mmistry' s resignation? 

(c) tohether or not a Ministry would he justified in re- 
taining office if, on any given matter, they are accorded 

I the support of one Chcmhet hut denied that of the other? 

(viii) stability he secured in practice hif an express 

provinm in [the constitution that a vote of no-confidence in 
the Ministry^ i$ not effectim unless it is earned by a vote of 
not less than two-thirds (or some other arbitrarily fi.xed pro- 
portion) 'of the members present and voting - (or of the total . 
membership of one, or hath Chambers)? 
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,(ix) Is it ‘possible to secure, without impairing the unity of 
the Legislature, the expressed desire of the States, that ' their 
fepresentatives should take no part m the discMssion. of 
British Indian .affairs? 

If so, toould this be satisfactorily eff ect eel by providing . in 
the constitution that all pw British Indian maUers should 
stand .referred to a Committee consisting of all the: British 
Indian representatives or to a Standing Committee of them? 

IVould it be possible to exclude the representatives . of the 
States from voting on any such British Indian matter which: 
the Ministry, having experienGed or anticipating an adverse 
decision from the British Indian representatives, decided to. 
hring before the Legislature as a whole as a matter of confi- 
dence? 


The following points for disciission in connection with Head 6 
were drafted hy tlie Chairman : — 

(i) Is the constitution to declare in terms that the legisla- 
tive powers of the Federal Legislature a,nd of the Provincial 
Legislatures are confined respectively to the spheres of 
Federal {and Central) subjects and Provincial subjects? 

(Note. — Under the present Government of India Act, it 
will be remembered, the combined effect of Sections 65 and 
SOA may he broadly stated as being that there is no statutory 
distinction between the extent of the legislative powers of the 
Central Legislature and the Legislature of a Province, 
except that the competence of the latter does not extend 
beyond the provincial boundaries. While, therefore, there 
are provisioris* designed^ to ensure that, without the previous 
assent of the Governor-General, neither body shall invade 
the sphere assigned to the other by the allocation of subjects 
U7ider the Devolution Rules, the position remains as it was 
before . the Act of 1919, that no Act passed' by either is 
challengeable on the ground that it could he validly enacted 
only by the other. An affirmative answer to this question 
woidd, therefore, alter this position). 

(ii) Where are the residual legislative pence rs to lie? 

(iii) ii to he taken as accepted doctrine that it is of 
the essence of a Federal constitution that the enact iu cuts of 
the Federal Legislature, acting within its legal scope, should 
have full force and effect throughout all Units comprised in 
the Federation!* (First Report of Federal Structure sub- 
committee, paragraph S), and that consequently Acts of the 
Federal Legislature relating to Federal subjects will apply 

S rio vigore to the territory of the States members of the 
iration in the sarm way and to the same extent m they 
will apply to the Provinces ? 


* Section 67, (JI) and 
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(iv) Even if the answer to Question (i) is in m the 

■ affirmative's are the Federal and Frovificial Legtslatw^es to 
retain in any res feet concurrent' fowers. of /legislation f If 
sOshn what respects or in relation; to tohat siih'jeots [or aspects 
' of subjectsyf 

(t) // 071 any matter there are to be co'nc'urreni powers:^ 
are federal laws to prevail over provincial laws cm. ilie same 
subject 

' (vi) ultra Yites legislation to be 'left' 

e.vclusiveiy to the Courts^ or is any ' machinery practicable 
which ivould prevent the question ^o/ ultra vires aruing or ' of 
restricting inconve7iience whe7i it does '.arise ' (of . irovermne'nt 
of India Act, s. 84 (2) last eight lines)? 

tfChainnmi: Tiiere are '.certain tilings tliat I ani, very anxious to 
obtain your opinion about, wliicli are absolutely n'ecessarj ior our 
draughtsmen to whom we shall have to entrust the task of ' drafting 
the Bill to be placed eventually before Parliament, I want now, 
if I may, to read out the questions upon which I want your opinion. 
I am very anxious that none of these questions should iifringe 
upon the communal question. Up till now, I have had nothing to 
do with the communal question, and I express no opinion upon it; 
hut the questions that I do want you to discuss, and which are 
absolutely necessary in order to frame some of the earlier clauses 
of the constitution, are those I am going to read out now. I am 
particularly anxious that we should steer clear of the communal 
question altogether, and I ask you to he good enough to do that. I 
suppose it will almost be possible to introduce the conommal ques- 
tion into any topic of discussion, but I beg you, in discussing these 
matters, to keep quite clear of it. I have excised some of them so 
as to do away with that question. 

Now the first question, if you will look at Head 6 oi the paper I 
circulated, is this: — 

'' (i) Is the constitution to declarefin terms that the legis- 
lative powers of the federal I^egislature and of the Provincial 
Tjegislatiires are confined respectively to the spheres of 
F(3deral (and Central) subjects and Provincial subjects? 

Then there is a note about it, which reads : — 

“ Note. — Under the present Government of India Act, it 
uu‘11 be remembered, the combined effect of Sections 6o and 
80A may be broadly stated as being that there is no stntutoiy 
distinction between the extent of the legislative powers of the 
, , _ ^ (Teniral Legislature and the Legislature of a Province, except 

’ ■ . Vh, , ' that the* competence^ of -the latter does not extend be^^oiid the 

'' ' ' provincial -boundaries. 'While, therefore, there ore provi- 

sions'^ designed to 'ensure/that, without the pimious assent of 
the '' Governor-General, .neither hodr shall invade the sphere 
.assigned to the-bthewhy’ the allocation of stibject^ under the 
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Bevolutiori EiileSj . tlie ■ position remains as,' it was before the:'"" 
Act of 1919^. that mo Act passed by either ■ is ■'eballengeable .. 
...on tlie. gToniid 'tbat'it could be yalidly enacted, only by the' 

■ other. All, affirniatiTe ans'.wer to this questioii wo there- ^ 
fore,, alter .this position.”', 

. ,■ With, regard/ to .question, -.(ii),' I ask ' yon ■ to ' leave that out.. 
Question (iij,';is:— '' ' 

, (ii] Where, are the residnal legislative' powers to. lief 
. .idle,,,. third, question is ..this.: — ^ 

■:^ (iii.,)','.Is it to, 'be 'taken as acce.pted doctrine that fit is, o'i ' 
/,,,,. the essence of a 'Federal constitution that the enactments o.f 
, the Federal Legislature,.- acting within its legal scope,., should. ■ 
have full force and effect throug,hout' ail 'TJiiits coirip'.ris,,ed in,' . 
the Federation , (First'-' Report of Federal Struciiire sub- 
Corranittee, paragraph 8), and that consequently Acts of the 
Federal Legislature, .relating 'to .Federal' subjects will apply 
f ':* 0 'fjTiG %igofe io the territory of the States members of the 
Federation in the same way and to the same extent as they 
will apply to the Provinces? ” 

On that I hope to get the assistance of the States Delegation. 

“ (iv) Even if the answer to Question (i) is in general in 
the affirmative, are the Federal and Provincial Legislatures to 
retain in an}- respect concurrent powders of legislation? If so, 
in wdiat respects or in relation to wdiat subjects for aspects of 
subjects) ? 

(v) If on any matter there are to be eoneurrent powers, are 
federal la-ws to prevail over provincial laws on the same 

■'■:'■ subject 

(vi) Is the question of ultra mres legislation to be left 
exclusively to the Courts, or is any macMneiy practicable* 

- ''which •uwiM.' prevent bhe .question oi:ultm mres Minm 
restrictiii,.g inconvemence.. wffieii -'it- does arise? ”■ 

. With regard to Head 5, I have excised a good deal of that so aS'" 
to have no part, of the communal -question raised ,,iipon„it. , , , 
,, 'fore, the,- first question.', I , would, like ,to ask, , would .be :-— . . . 

(ii) " "What ..'is' -to',he the\numben of -the 'Federal, 

01 % if no nimiber is tO' be prescribed by the constitution, by' 
what authority is the number in practice to be determined 
and modified? 

(iii) Is provision 'to be 'inade for the representation in the 

I am in a little difficulty, about, this subject and I verv much want 
your help. I' think it' can he discussed without trenching upon the 
communal question,,„;;'If' it-; cannot 'be,-, I propose to stop it going any 
further.' , It really.ia a. -very difficult question to decide. 

, (v)' (a) In what sense are Ministers to be responsible to: 
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, {b) Is tMs responsibility. -to be- collective,,?, aadj. if so— 

(c) Is sncb collective ' responsibility to be' recognised and 
expressed in.tbe. constitution?- ■ 

May I Just remind you, as regards-tbat— I ' bave been looking into 
it— tbatj,,as to tbe do.ctrine of collective responsibility ,, it niay not 
.be possible to-' apply it to India. , I express no opinion^ because , I 
want' to bear arguments upon it. . It is a very curious fact tbat. one' 
of my predecessors in tbe Gbair of Lord Cliancellor, Lord Tburlow/ 
was Lord Cha.ii.cellor in several .successive G-overnments. it was 
about 1780 — tbat sort of time. Apparently tlien collective respon- 
sibility bad not readied its present beigbtj and Lord Tliurlow very 
often used not only to speak but vote against tbe Government of 
wbich be was a member — so tbat it is a modern doctrine. But I 
sliould very mucb like your opinion on tbat as a eonstitiitioiial point. 
I must say it is difficult. 

31r. Iyengar: On one occasion lie was asked by Pitt to go out. 

Chair man : Yes^ be was; tbat is quite true. Tben, witli regard 
to this, I wmiit great help: — 

(vi) Wbat is to be tbe relatipnsbip of tbe persons appoint- 
ed by tbe Governor-General to assist bim in tbe administra- 
tion of tbe ^ Eeserved ’ portfolios to — 

[a) tbe Legislature? (Are they, for example, to be, 
or become, meiubers of one or other Cbamber, with tbe 
usual riglits as sucb to speak and vote, or are they merely 
to bave the right to speak in either Obamber, with no 
power to vote ?) ; 

(6) tbe Council of Ministers? (Are “tbej^, for example, 
to attend all meetings of Ministers, or only when directed 
to do so by the Governor-General ?) 

The other questions are questions relating to votes of non-confidence, 
I need not go into them at present. But I appeal to everybodjr — do 
please avoid any discussion of any communal matter. It need not 
enter into any of these questTons. We must get your opinion. I 
do not want to discuss them in any particular order. It may be 
one particular member of. the Committee feels competent to deal 
w-itli one question and one with another, so tbat you need not 
necessarily all speak on every question. ■ 

Sir Tej Bahadur Saymi: May I ask one question so as to enable 
many of us to settle our programmes? When do the Government 
hope to call a Plenary Session of tbe Eound Table Conference, and 
wbat is tbe programme— because/ .there' are shipping difficulties 
'being felt by some of us? We have^made arrangements and .some 
of us are in , tbe nourse. of, making, arrangements.’’ We should like, 
to know : from ^ the Governnaent definitely wbat is tbe programme 

' Chairman,: My' answer to' that" question is this,,' You may have 
'noticed— I do not know whether.^ you .have 'done,'., but I think you 
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may liaYe noticed froin-tlie. newspapers— that we have had a General. 
Election, on in ^ this country, and, as a matter of fact, the Prime- 
Minister is still at Seaham, ' He; will be back on Thursday morning. 
I hope to see him quite early on Thursday morning, and ,1 ■will;let 
you know"^ as soon as possible what the answer to your question is. 
Once again, I am 'very sorry that we have had this General Election 
now. 1 will not say ino.re abont it, but it has "made it 'extreinely 
difficult for ail of us who have been here. But the Prime 'Minister 
will be back then, and, Sir Tej, I will convey to you as soon as 
possible what the position is. 

Sir Muhammad Shafi : May I be permitted to say this on behalf 
of certain members of this Committee, that while we have no 
ohjeetion to all but sub-head (ii) under Head 6—^^ Distribution of 
Powers between the Federal and Provincial Legislatures, and Effect 
in the States of Legislation relating to Federal Subjects — ^being 
discussed, because we are as anxious as any other members of this 
Committee to get on, think that the sub-heads for discussion 
under Head 5 — ^^The Ministry, and its Relations wdth the Legisla- 
ture — ought to be postponed until after the Minorities Committee- 
has met; and therefore "we w^ould ask Tour Lordship to postpone the 
discussion of these Heads until after that. 

(Jlaurman : Yes, I will try to postpone as many as I possibly 
can. I suppose you would not mind sub-head fvi) of Head 5 — 
What ivS to he the relationship of the persons appointed by the 
Governor-General to assist him in the administration of the- 
^ Reserved ^ jjortfolios? ” That really cannot touch aiw coinmiinal 
question. 

Pandit M, M. Malamya: Can we discuss that question without 
knowing wbnt subjects at^e to be reserved? 

(Th airman : Oh, yes, certainly you can. But, if you do not 
want to discuss anything, by all means do not do so. 

Diivaii Bahadur Mudaliyar : Lord Chancellor, I must confess to 
considerable diffieiilty in speaking on the Head which has been 
thrown open for discussion. I recollect the circuinsiances under 
which this has oceurred; but, at the same time, it places me in an 
extremely embarrassing position,, because it certainly disarranges 
all my thoughts, and I do not know if I shall not be trenching upon 
f orbidd en ground . 

Chairman : If you trench upon forbidden ground nobody will 
follow you. You will be a trespasser, but peaoa fortiterl 

Diwan Bahadur M iHlaliy at rlri anj- case, I expect I shall be 
pulled up if I do. 

Now, I have understood Reserved subjects to be those 
subjects wliicli were considered to be reserved subjects at the last 
Session of this CoBierence~-“:^Defence and External Affairs — and' 
oil the ‘basis of that supposition Ifshall proceed to state tny views.' 

reference to the’ reserved subject of Defence, Lord Chan- 
oellor^ latfhe last Round Table Conference it was not finally decided' 
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1 iow tie Array Member should be 'appointed. We were more or less 
•clear that he slionld.be appointed by the .Ticeimt, aiid'.not chosen 
by the Prime Minister, but' there' was considerable cKsciiS'Sioii as to 
whether he shonM' lie appointed fmm the^ elected ■ iiie'inb.ers of the 
Legislature or whether it should be an official that iB.a3t.be appointed 
as the Arnn^ Member. , Since then, the ' position 1 ms tO' a certain 
■extent been clarifi,ed; and 1 venture to put forward what I think 
would be the view of .the majority of the , members sitting at this 
table, that it would be, preferable if the appointment of the Armr 
Member were to be by the, Viceroy, but froiii. among the ineiiibers 
of the Legisiatiire, Various considerations, have entered into a 
decivsioii on this ■ qiiestion. ' At the present moment, the Indian 
. A.ri,ii3wis,,one .of those siibj'ects which is treated in a veiy hostile 
•spirit hy the liegislative Assembly. I spea.k with .knowledge of the 
members of the Legislative Assembl}?-, and I thin-k it is certainly^ 
nnfair to oiir Arm35' that onr Legislature should not have that confi* 
denee in its admiiiistration which, it deserves. In other countries 
the Army i^s the pride of the ISTation, and Legislatures liardl}* ever 
■try to criticise the administration of the Armj?', as has unfortunately 
been the case in India. But the fault has not altogether been of the 
Legislature. It seems to me that, if you want a right perspective 
to be taken of the Army by the Legislature, nothing will help it 
more than the fact that the Member was chosen from among them- 
selves, Though he would not be primarily responsible to the Legis- 
lature on all matters concerning the Arm3% it would be a great 
•advance, and would place the Army with reference to the Legisla- 
ture in a better position than it occupies to-day-. The Army 
Member, Lord Chancellor, I visualise ns the spokesman of 'the 
interests of the Army and as the spokesman on Army questions. 
He ought to come before the Legislature feelin.g that, on the policjr 
which he exnounrls and on matters relating to the Arm3^ which he 
■sets before the Legislature, he will be certain of some measure of 
sui)]>ort from the members of the Legislature. It will he not to the 
■advantage of the Army itself if, from the moment the Member in 
charge • of it steps into the LeariBlature, he is looked upon with 
suspicion and distrust -and all that he savs is discountenanced before- 
hand. I venture to think that an official Member in charge of the 
Army will, be in that nnhappv position: and I think that there 
is a great deal to he said in favour nf choosing, from ain.oiig the 
Legislative Council niemhers, a Member in charge of Defence. 

Haviiifr said that with reference to the choice of the Member in 
•choree of Defence, let. me at once trv to place m3' views with refer- 
ence to his nositimi the Cahinet in the first instance, and 

the Legislature in the second instance. I think that the Army 
Member on 0*14 he not merelv the spokesman of the ArniT. hut 
that he should have deftnite administrative duties with reference 
to the Annv. He should hold- the portfolio of Defence. He should 
he able to follow the clailv ,, administration of the Amy in the senm 
in which the Recretarypf- State..'. .for 'War in thi'S country follows tbe 
tKlnjinistratiom Technical.' , detailsw-details regarding the Army 



■proper and' its disposition— will of course; le in tie liaiids of ,tlie 
;Coixmiaiider-iii-01iief ; .but' that ■■portion of. tie Aruij arliBinistratioii 
-wliieli bae any relationsbip tO' tbe .GoTermiient ' and to tlie Legisla- 
ture iirdst be iiiider Ms \adininistratiTe' coiitrol. He will hcdcl tlie 
■portfolio of Defence j and will 'not ■be. .mereH an advocate ymmeA 
from time to' "time to; put forward before the . Legislature tliose id^ 
wliicli lie lias taken for just that occasion 'and, for just the time being. 
Witli that advantage an'd with ' that position-, he will partake in all 
the discussions in the' 'Cabinet. He will partake not merely in dis- 
cussions with regard to the; ' Army , but with reference to all sub- 
jects wiiich may arise -for the consifleratio.ii of the Cabinet, Simi- 
larly, the other Member's- of the Cabinet will have before them all 
the proposals wiiieh the Arnir^' Memh-er, may have' to l.ay before tliein. 
Tlris mutual imderstanding .betwmen the two .sections— the Eeservecl 
Member in charge of Defence^ and tlie other Members — \vjTI be of 
great help in lubricating the wheels of the acbriinistrative niaclii- 
nery. At the present iiionient, administration is so complex that 
you. cannot possibly ■ conceive that Defence can be relegated and 
kept apart from other spheres of civil adminisiraiioa. The f|uestioB. 
oi Defence naturally involves also questions relating to the civil 
departments, and questions relating to civil departments may at any 
time involve cfuesticmB relating to Defence. It seems to me, there- 
fore, that it ivS absolutely es-sential that there should be joint ' .clis- 
(yiissio.:i.:is both. on. Reserved Subjects and. on non-Res€Yrved . Subjects.' 
in the Cabi.net oi the Governor- General. I wmild tlierefore ;place 
tlie Army' Member .in exactly- 'the. 'same-: position m ' other vMenibeis 
of file ' Cabinet vSO' far as' diseussions ■■in, -the .Cabinet, are concerned.; 


Fltimately, of course, on military matters, the decision of the 
. Army- Member, - if it - is' supported-. by- 'the Governor-Geii-eraL will, 
■pre-yail'.'-as -against th-e view^s of'' the other Members ' of - the Cabiiie^^ 
even as ultiiiiately, whtli reference to those other civil departments, 
the opinion of the Cabinet, wbetber the Army Member agrees with 
it or not, will prevail. He wull have, so far as Defence matters are 
concerned, the advice, the opinion and the valuable comment of 
the other members of "the' Cabinet.; but the -decisioii will be/ 'finally ■.^; 
■his.-andtliatoftlie.Governor-General.- 

. . : Is Army Minister—as. -w^e "will call him for the 

moment, for the want of a better name — entitled to attend as of 
right ? 

Diu'an Bahadur Mndaliyar : Yes, My Lord; that w^as the point 
I was making. 

Chairman : I know" that, but on every question or merely on 
cjuestioiis where the Army is involved? 

Diwan Bahadvr Mndaliyar: On every question. I would not 
make any distinction between , the Army Member and the other 
Members of the Cabinet as far as Cabinet meetin.gB are concerned. 
He wull be present on every occasion and take part in the discus- 
sion of every question, because I think that at any stage of the dis- 
of a civil department question considerations may be 
relating 'to the Army.- You cannot compartmentalise these' 
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two. tMiigsy. and' yon cannot .suggest' that a discnssioii with reference: 
to civil departments can go ' on .without there heing any .possibility 
of a, reference to Defence considerations or considerations relating to' 
the Army. 

Broadlly spealdngj therefore^ .1 feel that,' in the; Cahinet, discus- 
sions, the Army Member should not be in a different position from 
that of the other. Members of the Cabinet, bo far as' other questions', 
■before the 'Cabinet are concerned; but I say that, ■ ultmiatelT:? ,, the- 
decisions on Defence matters will be- Ms and those of - the G-ovemor- 
General, just as decisions with. regard to oth.er matters will be those 
of the rest o.f, the. Cabinet and the Prime Minister. 

Chamnan : If I .may interrupt again, would the Army Member- 
be a military man? 

Biwan Bahadvr jhidaUyar : So, My 'Lord, I think, from w.iia.t 
I have already stated, it is obvious that he could not be a militaiy 
man, at least at. the present ,time.; I have suggested that he should 
be chosen from the luembers of the Legislature, and at the present 
time I see no chance of a military man being a member of the 
Legislature elected by constituents. 

So far as his administration of Ms own department is concerned, 
he will naturally have the assistance of the military experts. 
Possibh:^ he will be advised by a Military Council. Even His Ex- 
cellency the Commander-in-Chief receives advice at the present time. 
There is a Military Council— it is not a Statutory Council — consist- 
ing of the Chief of the General Staff, the Ad jiitant-General, the 
Quartermaster-General, the Master-General of Ordnance, the Army 
Secxetaiy (who is a member of the Legislative Assembly) and the 
Financial Adviser on military affairs. His Excellency the Com- 
mander-in-Chief acts on that advice, and it is possible that the Army 
Member will have a similar Council which will advise him on all 
military affairs, so far as his administration of the subject is con- 
cerned. With that knowledge and with that advice he will come 
before the Cabinet and expound the Defence policy to the other 
Members of the Cabinet. Where the other Members of the Cabinet 
agree with him, there will be no more said about it; but, should 
they disagree, he will take the matter before His Excellency the 
Governor-General, and the decision of the Governor-General will 
prevail. 

Chamnan : Do you envisage that the Army Member must have 
been somebody who was elected to the Legislature, or could he be 
somebody outside the Legislature, or could he be somebody outside 
the Legislature but with an obligation, ; if ■ he were made Army 
Member, to get a seat- within a certain time ? 

Diwan Bahaduf MudaMyar; As I envisage it, the Army 
Member -would be 'of right a member of the Legislature. 

Chairman : One of the people ■ elected ? , 

Diwan Bahadur Mudaliyarrl.Om' of' the people elected. He mav 
be outside the Legislature,- ;-|ust.- as any Cabinet Minister m,ay be 
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-Diitsicle tlie ' Legisiatiirej / provided -tliat,-- witiiin a certain period — 
tliree' or six inojitks— lie. Becomes;' a ^ member of tbe Legislature, It 
iloes .not matter wbetber lie .is inside .tbe' Legislature at tlie time of 
his appointin.e.iit or outside it but .qualifies Eimself ; for menibersiiip 
in tLe .Legislature in the ordinary way in a definite, period. It is 
the same position with regard- to any Indian Minister. 

Chaifmmi: I suppose he might .be in either Hcjuse. 

Diwmi Bahadur MndaMyar: He might be in either Hhiisey Diost 
certainly, 

Chairman: Might lie be somebody wdio had been appointed by,; 
the, -States?' ■ 

Diwan Bahadur Mtidaliyar I have used the w-ords ele'cted.' , 
siieiiiber of the Legislature in rather a wide sense. I consider 
that meinbers who are nominated by State -Q-overnmeiits, or as some 
of 113 hopes elected by the subjects of the States^ are all elected 
members of the Federal Legislature, They may be nominated by 
the State Q-overnments ; but for our purposes I consider tlieiu 
elected members of the Legislature, because I feel that this phase 
of iiOBiination bj?" State Governments is a temporary phase, and as 
time goes on that will give place to .an election either by direct or- 
indirect vote, either' hj the subjects themselves or by the Legisla-. 
tures in the StatCvS, or by some 'other method wdiicli the .States, ni'ay : 
think of. I am not on th.at question. I include, among the elected 
members, representatives of the States, wdio C 50 ine in, after all, of 
tlieir own right and are not nominated by the Governor-Gen eral. 
Therefore, these gentlemen will all be non-official iiieiiibers of the 
..Legislature— not nominated' by- the ■■Ex.eciitive authority" of 'the 
Federal Govermnent or by the Governor-General ; and any one of 
them, I suggest, whether he is a mernher of the House of Eepre- 
sentatives or whether he is a member of the Federal Senate, will 
be cjualified to be an Armj^ Member. If he is not already on either 
of tiiese Legislatures, he has to become a Member of either of those 
bodies wdtliiii a given, time when he is appointed Army Member. 

Then, with reference to the position of the Army Member, vis- 
iuvis the Legivslature, as I say, I contemplate that rve should not 
have the rigid system of Members of the Cabinet being confined to 
any particular House such as you have in this country, for instance. 
Members of the Cabinet will no doubt be members of one House 
or the other, but I should like to preserve the privilege that we 
have of a right of audience in the other House being given to the 
members of the Lower House or the Upper House as the case may 
be, so that, if the Army Member is' a member of the House of Ee- 
preseiitatives, he wmuld have the right to vote only in the House of 
■Representatives, but he would ■ have ^ the right audience in both 
Chambers, How, My Lord, by stating that he would have the 
right of audience in both the Chamhers and that he should be a 
member of one of them, I do not think I have really exhausted .the 
description of his position with reference to the Ijegislature.,' ' 

' m9, 
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•I; siloilid like, next to 'dwell on tke question, kow .far tke Legisla- 
ture will liave' any voice with, reference to Lis .administration and. to- 
what extent lie .will, he. answerable to- the Legislature.,. .We have^' 
proceeded on the' assumption that Defence is. a reserved siih|ect, and ■ 
that' the Minister will be responsible to, His Excellency the Yiceioy. 
But even on that basis, studying very carefully the ,TCCoiiimeiida- 
iions of the Defence Committee, I see .the clear necessity . of -laying 
dowm that, on some aspects -of ' this adininistration, the views of the- 
Legislature will have to piwail still. . The Defence siib-Conmiittee 
has suggested that a scheme of Indianisation -should be laid down 
and should be carried out.' 'The Defence siib-CWimittee lias also- 
suggested that there should be a •gradual reduction, in the. nuiuber 
of'iiritisli troops in the' country. There' are , similarly other qties- ' 
tioii-b with reference to the adniinistration of the Army. 'Kow, if 
you' have a policy 'of In diarasatio.n ' agreed upon before liand, os I 
hope it will be agreed upon, then there slioiikl be some iiioihod by 
which the iiuplenie 2 it-ing ■ of that policy can be supervised.-- -soine- 
authority which will have the control or the supervision of tlie* 
.implementing of ' that policy so as to see whether that policy is being",, 
carried out or not. At the ureseiit time, in spite of tlio fact tliat the 
Army Budget is nun-votabie, I know the Legislative Assembly has 
got considerable freedom in discussing Defence matters. We 
cannot pos-silily contemplate the future Federal Legislature having 
any less powers than the Indian Legislative Assembly of to-day. 
It.hseeins to me, therefore, .- that 'the Legislature should have - t,he' 
power of criticising and, to a certain extent, of limiting, the dis- 
cretion of the Army Member with reference to the method in which 
an agrt3ed policy of Indianisation, for instance, is being carried'- 
out \yj him on the administrative side. 

Mr. Sastri: In other words, that aspect of the subject of 
Defence is not to be considered reserved? 

.Dhvmi Baliacmr Mudalkjar : Yes, that is exactly what it means.. 
That is putting it into better language than I could use. 

Chairman: You meant — Indianisation not a reserved subject? 

Ditvan Bahadur Mudaliyar : Hot in that wdde sense, M}?" Lord* 
Presuming' that there is a policy of Indianisation agreed upon, the 
actual giving effect to that policy cannot he a reserved subject. 

^ Chairman : Let me get it right if I mo.y — agreed policy on 
Indianisation not to be deemed a reserved subject. "Then, does that 
mean this, that the Legislature will be entitled to express its will 
as to vrbether the policy is being carried out and to see that it is 
carried -out. Is that wLat it means? 

^ Diwan Bahadur Mudaliyar: Yes, My Lord; the Legislature 
will not have authority to change an agreed policy. It will have 
no voice oh that |>olicy which. os fortiori has been agreed upon and 
must be the policy for a, prescribed period of years. After that 
period of years, probably, by n subsequent agreement, that policy 
might be changed, if -'.'necessary. During that period, however, 
the Legislature will have mo^'power to alter that policy; but it must 
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liaYe power to Slip ervisej .and to see that the policy., is iiiipleic enter! 
and carried out in. the spirit in which-it has been agreed upon. As 
to the ipiiestion of the estahlishment . of Military, Centres, for train- 
ing, that again has to he under the control of the. Legislature to the 
extent that the Legislature mnst satisfy itself that that policy is 
beii]g ecrried out. . In these and other matters^ the, ''Army Member 
would be ic^yjoiisible to^ the , Legislatiire. ■ ' In : other niiatte^ as J 
have said, he would be responsible to His Excellency tlie Vicej'oy. 

Sir Snltmi Almied : 'What are' the other matters? 

Di It ai^ Ijaiii*’dur Mudaliyar : The technical adiniiiistratioii of the ■ 
'iir.jny. ' ■ ■ 

'With reference to the control of Military expenditure, the plan 
suggested on the last occasion w^as that the expenditnre for the". 
Army slioiild he' agreed upon on a contractnal basis subject to a 
periodic revision.. Therefore this amount will be agreed to b}^ the 
Federal Legislature without ■ question. We will not use the term, 
wliicli iiorrifies some of us, of iion-voted items but it will be 

an item . which, ' will mot really- subject--..to' reduction by the Legis- 
latii,re*-."- The Aiuny Mem.ber, ' however, must have a certai.ii aiiiount 
of canitro'L and the Finance llerober in. particular must lias, a certain 
aiiio'ii'iit of control even within the contract amount. It'ougdit' not " 
.to ,be opei'i to the ' Army Member— and here, M'y, Lord, I,, am:, 
speaking because we have some .little ;. idea of, the ■:piusent',' contract i'-- 
system,. ■'',tko'ugh'- .it -'inay mot 'be' The.:. exacts contract. systenr'which,',.we,::, 
,co,iite'i,nplate.'.,fo,r the future— I say that the Army ?demher eaimot 
, hav.e-: the 'light to, spend the: 'eontra.ct -.amount ;in': such -a way .that,' at ': 
the end of :tl:i-e, contract period.., .. .the . lucuriing. 'liabilities :woiilcl,.-.b,e.",- 
-,:inerea,:S€!d su.bsta,i'itially, inaldng.it iinpos.sible.,fo.r:-a.,'revisiui,,C5^ ,', 

to Iw! cciue to Gxeepit on certain basis. Supposing 45 crores is 
iilloitcd. to Hie Army to-day for its expenditure, of which the 
recurring items of expenditure amount to only 30 crores, and the 
nou-rccoiji*iug items of expenditure are 15 crores, it is possible that, 
at the iie'xi contract period, the non-recurrkig items of expenditure 
vvill 'be v-ery;.consi'dera^^ curtailed and a. new amount .may, be fixed’ \ 
lij'ion; but supposing, in the meanwdiile, conmiitiii exits are entered 
because a contract amount has been given, whereby the recur- 
ring amount of expenditure is increased from 30 crores to 40 crores, 
then it is obvious that, at the second stage of revision, to the 
extent of 40 crores your hands are tied. Take, for instance, the 
revision of the salaries. Supposing, for instance, because the Army 
has got 45 crores of expenditure 'at' the present time, salaries are- 
revised substantially in such a way that the recurring obligations 
increase, then it seems to me that,- at the n-ext period of the contract, 
wm cannot go behind those salaries- -wLich have been revised, a,n(l 
therefore indirectly, ancl to that 'extent, the liberty to revise the 
contract is threatened. Therefore, what I am driving at is this. 
Though the contract amount 'has been fixed — though the Legisla- 
ture will vote for that contract amount without question — it does 
not mean that the Chancellor of the Exchequer of the Federal Gov- 
ernment w-nuld have no control over Army, expenditure. HeFaSi 
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‘Constantij^ to watoli the growth' of x^rmy ' expeBditiixe gtcb , with 
'tlie contract . amount^ and to see ■' that the recnmiig ohligatioiis are^ 
liot. piled.: lip without his' consent. ' Then again. My Lord, eYeii, with 
^reference do.' the contract amount, supposing'; we .ha've fixed 45.crores; 
for ' a' pe.riod.' of five years, within that ' period ' oceasions iiiajr' arise, . 
-econoiiiic disasters may .take place, the reTenues' of the .■ Federal 
'Governiiient ''may suddeahr tumble ■ ' down ■ as t.lie revenues O'f 'most , 
gwerniiients have tumbled down during' the last few weeks,; and it 
may be necessary' tO',.reV:isedhe .contract amount within that period. 
‘There ought to be machinery open ■ (the same machinery and the 
. same soidv of be ''.come ' to) but there ouglit to be 

.machinery open if,' in 'S'Uch emergencies, a 'revision is necessary. 

... T will 'give one mor'e,.reasG'n why am somewhat insistent on this 
■suggestion that the Arm^r Member should be non-oflicial. Tour 
Lordship will see that, in the Defence sub- Committee's Eeport, 
page 63, it is 'stated : — 

'‘The sub-C'ommittee considered that, with the develop- 
ment of the new political structure in India, the defence of 
India must to an increasing extent be the concern of the 
Indian people, and not of the British Government alone.'' 

Aly Lord, when we speak of reserved subjects, let us he clear in our 
mind that we speak of them for a transitory period; that we do not 
contemplate a permanent reserve subject for all time to come ; that 
we contemplate a transitional stage. If we are contemplating a 
transitional stage, I venture to think that we must have some 
■machinery whereby that transitional stage may be a real transitional 
stage and whereby we might emerge into a final stage where condi- 
tions will be different. If we have an official Memb^er all through, 
how is the non-official to get any experience of Army administra- 
tion? Ilovr is this period of transition to end? How is this know- 
ledge of Army administration to come to any noii-o-fiicial responsible 
Indian Member at all ? I know that, when the great Lord Morley 
made the experiment of introducing Indian Members into the 
Executive Council, there was some diffidence expressed in this 
country; but there was a great deal more criticism in my own — 
that these gentlemen were mere brown bureaucrats" instead of 
white bureaucrats ", and that they would do no good at all, and 
it was a reform in which nobodjr was interested. We have had some 
•of these brown bxireaucrats at. this table, and I venture to think 
that, whatever criticisms we might have made during the past, we 
must express our indebtedness to the great and valuable contribution 
which tixey have made and wffiieli they would have been unable to 
make had not they, occupied the position which they held as 
brown bureaucrats It seems to me, therefore, that for any 
useful ^purpose to be served with ' reference to the Army after the 
transitional stage,, you must go through a stage when some of our 
o-wn countrymen will Be- the responsible Members in charge of the 
Army, responsible to the; Viceroy, 'Just as Members of the Executive 
Councils to-day, are -responsible'' to the Governors and In the 
Governor-GenetaL . In' that'; way Lhey will gain that knowledge and 



, 809 ' ■ 

experieace, wliicli will be', an inyalnable asset if tbat; traasitioiiai 
stage sboiild ever come tO' an end. ■■ I tberefore plead very earnestiy 

witliont ,giviiigMip tlie idea ,of a reserved subjects in any way,^. 
and without trying to trencli on that position ^ it would .‘be better^ 
both in .the inter ests of the Army ' and in the interests of the develop- 
nien.t of" the constitution, if the- Army, Member is chosen from 
among the members of the Federal Legislature. 

As regards the Member in. charge of Externai Affairs, my posi- 
tion. is slightly different, I do not know how many members on 
this side will agree with me, but I am not insistent on the demand 
that the Member in charge of External- Affairs— foreign affairs— 
need necessarily be an elected member of the Legislature, nsing that 
word ill the widest sense. My reason is this. 'I- see, My Lord, 
both in this country and elsewhere, that legislatures are not so 
completely seized of foreign affairs as they are. seized of defence 
and other matters. The very fact that distinguished foreign 
111 inis tei s Iiave been m embers of the Upper Ho use in this country 
shows that the popularly elected Chamber does not require the same 
amount of control over foreign affairs— in fact, it could not very 
well exercise it without detriment to foreign political relations. It 
does not require the same amount of control over foreign aifairs as" 
it does over otlier matters. I wmuld, therefore, not object even.- 
to an official being appointed to be in charge of foreign affains. His 
relationship with the Legislature on these questions will he of a 
very meagre cliaraeter. I have no doubt about that, I do not 
think that, even when \xe have complete control, including control 
of External xiffairs,,,the Legislature will play a very large part in 
shaping foreign policy. That is done, as we ail know, behind the 
scenes, in Cabinets and committees of Cabinets,, and not by discus- ■ 
sion on the floor of a popularly elected Chamber. 

ChaiTmmi : You think there might be somebody like our Perma- 
nent Under-Secretary of State for Foreign Affairs? 

Diwam BaJiadtir Bhidalnjar : Ho, My Lord ; I want him to have 
the. status of a Cabinet Minister. 

Chaifmmi : I thought you said that the person who “would advise 
the Governor on external relations need not be in the Legislature. 
That is w’hat I thought you said. 

Dkmn Bahadur Mudaliyat : I said he need not he an elected 
member of the Legislature. He would certainly be nominated to 
the Legislature after his appointment, but he would not he chosen 
from among the elected members of the Legislature, 

Chairman : Then you are in favour of some nominated members 
for the Legislature? 

Diwan Bahadur ' Mudaliyat : I am not against this gentleman 
being nominated to the Legislature, ■ 

Chairman: Hominated by whom?/, ' _ 

Dman Bahadur iindaliyar Bj the • Governor-GeneraL 
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(Jhairnii'm: He would" nomiB-ate. this geatlemaii wlio would 
assist liiiii ill tlie maiiag.eineiit of External xflf airs j and liis iioiiima- 
tioii would make him a niember of tlie Xegislatiire. 

Diwan Bahadtir Mtidaliyar : Yes ; but so far as tlie^ Cabinet, is., 
'coiiceriied. be would; certainh^ be -a; Member of the Cabinet ; and I 
visualise that these cjiiestions'^also will certainly coirie for clisciis 
before the l>iitral ^GOTernment.■'jnst like the xirniy' qiiestions, , aiirl 
that the rest of the Members of the Cabinet will be completely, in- 
,fo3;nied of all that., is going 'On, the decision nltim,ately re,stiiig • with 
the Yiceroy on the aclvice of the Member in charge of that. 

(2'he Committee adjourned at 4-1 f^m.) 


PnOGEEDIXGS ' OF ' THE. FOBTY-THiaD MeETIXG #E THE EeDEHAL 
.StRITCTIIIIE G 0 .MMITTEE HELD ON, THE 28tH . C^CTOBEE, . 1931, AT 
11 A.M.. . 

Heads 5 and 6. 

'5.— The Ministey, and its -Belations with .the Legislatuee, 

■6. — -Disteibetton of Legislative Powees between the Fedeeal 
AND Peovincial Legislatuees, and Effect in the States of 
. .Legislation eelating to Fedeeal Sijb.je.cts.- — [continued). 

Dkvan Bahadur Mud.aliyar : Lord Chancellor, Last night, when 
we broke off, I was dealing ■with the question of the position of the 
Minister in charge of . External Affairs, and I said that I had no 
objection to his being an official, because the relations of the Legis- 
lature to matters of foreign policy are so meagre that it 'vmiild not 
iriake a. very great difference whether he was an elected member of 
the Legislature or an oflicial nominated by virtue of his capacity as 
Minister of External Affairs to either of these Chambers, and pre- 
ferably to the Tipper Chamber, but having the right of audience in 
both Chambers. 

What exactly is meant by foreign affairs has not yet been defined, 
and the extent to which the}^ will be reserved has not really 
been understood either. I am veiy anxious to make it clear at this 
stage that there are some affairs which may be technically called 
external affairs, but which in truth are not such, and in respect 
of which the Legislative Assembly at the present time, and the 
Federal Legislature of the future, must continue to have some sort 
of power to criticise,^ and probably to control. Let me take the 
question of the position of Indians overseas. At the present 
moment, Lord Chancellor, the Legislative Assembly has a right to 
criticise the position of ■■Indian'^ "subjects overseas, and it has con- 
cerned itself very much, with this question during recent years. If 
1 might divide that subject,- again, into two categories — the position 
of Indians in other 'Bominions of the Empire and the position of 
Indians in, other partS;^bf'-:the; world, which are not Dominions of 



tlie Eritisb Empire — at the present nioment, to the best ol niy 
knowledge y a member of tlie Government is in charge of tbe subject 
of Indians overseas in’ the British Empire, and the Eoreigii Secre- 
tary is in charge of Indians in other parts of the world ilian the 
British Empire. So far as Indians in other parts of the British 
Empire are concerned, I am clear in my mind that the future 
Eederal Legislature should have control both’ over the policj^ and 
with reference to the adininistration of that particular subject — 
what little adniiiiistratioii there can possibly be over such a subject. 
So far as Indians in other parts of the world than the British. 
Empire are coiiee.oied, I realise that the Legislature cannot have 
that control which it can_ claim to have over the first category of 
subjects. In any case, my view is that the Foreign Minister, if 
this subject sliouixl he in his control, as I trust it will 1,)e, so far as 
British Indians in the Dominions of the Britis'h ]hn]}ire are crKii- 
cerned, should be amenable to the control of the Legislature in that 
bclmlf. 

Turning to another subject wdiich has recently come very much 
imcler discussion in the Indian Legislative Assembly, we are now 
tliinldng of organising Trade Commissioners in various parts ol tlio 
ivorld on luduilf ol India, and I believe a scheme is afoot vr hereby 
such Trade (kiinmissioners will Ite appointed in various eoiurnercial 
centres of the world. The importaiu^e of this subject cannot be 
(ieiiied. IVe ail know that, in many parts of the world, there are 
the CoUvSiils and the Yice-Gonsuls of Great Britain and they are 
often the Presidents of .British Cliaml>ers of Comuierce in such 
places. We kno'iv that coinmercial se{‘retariats are a necessary 
auxiliary to various Ambassadorial delegations in different parts of 
the world, I have no idea f)f encroaching on Foi^eigii affairs, 

but I think the Legislative Assembly has now some amount trf 
control over the establishment of Trade Commissioners or etriumer- 
cial secretariats; and the Federal Legislature must obviously con- 
tinue to have that power also. 

Therefore, in respect of these two or three items the Leads] ature 
win exercise some ainoiiiit of control, thmigli technically-' they jriay 
be grouped under the categor}:' of External ikffaiws. xls I liave said, 
T^ortl Chaneelh)]*, both with reference to the Avjnj and with refer- 
ence to External Alfairs, in spite of the fact that they are treated 
irs reserved sii]>jects, there are some aspects of them in wliich i.he 
liCgislature must have some control. 

'Now, I ask myself, what is the position of these two MiiiisterB, 
the Minister of the Army and the Minivster of External Affairs, . 
with reference to those subjects and with reference to the Legisla- 
ture? Normally speaking, when the Legislature has a control over 
those subjects, it might be expected that the Army Member would 
stand by liis policy and would have to resign if the Legislaiure did 
not accept his policy. At this vstage I come against tun difficulties. 
In the first place, I do not' visualise the possibility of a. single' 
Member of the Cabinet resigning 'because his policy' has not heeu'' 
accepted by the Legislature. In the second place, it wmuld obvious- 
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ly be^ anoimaious to expect a whole Cabinet to' vacate .office because ' 
the policy of .the reseiwe Member^.- on a small ^portion, of the subject 
wliicli iiappeiis, to 'be under the control of the ' Legislature,, has not ■ 
been accepted; ' :Yoii cannot therefore ask the Army Member to 
resign because, with respect;to the Indianisation policy, the imple-'..' 
..inenting' of ., it' lias not been caiTiedmut according .to the. ..wishes of 
.the' Legislature ; ' and .yon cannot expect the whole Cabinet, to^ .be 
turned but on a vote of no-confidence because, on a reserved subject 
■and on a very small portion of the. reserved subject, the Legislature, 
•differs from the Member in charge of that subject. It seems to me 
that the difficulty can only be got over in one way— that it should 
be understood from the beginning that, if the Legislature, on these 
particular subjects which have to be very carefully classified, ex- 
presses itS' wishes, it must he understood that the Army Member or 
the Member for . External Affairs will carry out those wishes and 
that the Governor-General will see that those wishes of the Legisla- 
ture are carried out. An analog}?” — it is not a parallel— may be 
found in the Swiss Constitution, where, broadly speaking, Ministers 
are expected to carry out the wishes of the Legislature on certain 
subjects. I do not suggest that is a parallel; it is merely an 
analogy. What it really comes to is this, that with reference to 
these particular subjects, the Army Member or the Member in 
charge of External Affairs will have to convince the rest of his 
colleagues on the Cahinet; and, if the Cabinet agrees with him, no 
question of a clash with the Legislative Assembly can really arise. 
If, however, the rest of the Cabinet is not with the Army Member 
•or the Member in charge of External Affairs on this subject, then 
the Governor-General will have a clear indication of what action 
he would have to take, as the person ultimately responsible for 
these reserved subjects. 

These are my submissions, Lord Chancellor, with respect to 
•sub-head (vi) of Head 5. 

J/r. Joshi: I should like, if I may, to put a question to Diwan 
Bahadur Mudaliyar. Why does he make a distinction, so far as 
Indians overseas are concerned, between those who go to the Domi- 
nions and those who go to foreign countries? Under the Indian 
Emigration Act, the Indian Legislature has power, not only to 
discuss these matters, but to have a final voice in the matter of 
Indians emigrating not only to the British Dominions hut also to 
foreign countries— so that there is really no reason to distinguish 
between foreign countries and the British Dominions so far as 
Indians overseas are concerned. 

Sir Tej Bahadur Safru: I should like to put a question to 
Mr. Joshi. What does he mean 'by saying that the Indian Legis- 
lature has a voice? Take, 'for instance, the case of Indians going 
to the Belgian^Oongo. What can the Indian Legislature do with 

regard to Belgium or the Belgian Congo ? 

Mr, JoM,: The Indian ' -Legislature has a right to prevent 
emigration, , \ ;■ ■ ' ' 
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Sir Tej BaJiadw That.is -a' diffexeiit matter'; , it, is not iii' 

relation to foreign countries, 'but in. relation to its.own'natio,iials.. 
before tliey depart. 

Mr. JosM: Tlie Indian Legislature Las tlie. power to fix.'tlie 
conditions in wiiicli emigration shall he allowed. 

, Sir Tej Bahadur Sapni : But inside India,, before they have 
departed. 

Diwan Baliaiuf Mudaliyar : I think the .answer to Mr. Joshiks 
question is obvious. I was looking, at the matter from the other 
end, so ■ to speak. I was looking at the question of relations with_ 
other countries. The Indian Legislature .has no control over the 
relations with the Belgian. Congo or any other' foreign country, and 
even with reference to the British Dominions it has no control. 

Mr, JosJii: For the matter of that, even the British Governineiit 
has no control over the Belgian Congo. 

Sir Tej Bahadur Saffu : It is a matter for diplomatic nego«» 
tiation.... ' , ' ' 

Mr, Joshi: There is no' difference,, therefore, between Dominions' 
and foreign countries at all. 

Diivan Bahadur Mudaliyar : I should now like to take up sub-, 
head (ii) of Head 5, wdiicli is as follows: — 

What is to be the number of the Federal Ministers, or, 
if no number is to be prescribed by the constitution, by 
what authority is the number in practice to be determined 
and modified? 

There are three alternatives on this question of fixing the number 
of Ministers, which I see have been adopted in various constitutions. 
The first proposal is not to fix any number at all, and that, I see, 
is the basis on which the Canadian Constitution, for example, is 
working. The result of it has been that the number of Cabinet 
Ministers has grown and grown until, at the present day, I think 
I am right' in. saying 'that there are 23 Canadian Ministers working 
the Constitution of Canada. The South African Constitution, on 
the other hand, has made a rigid provision and has fixed ten as the 
maxinium number of Ministers who can work that Constitution. 
It cannot be altered except by way of a constitutional amendment. 
The Parliament has no power to increase that number. In between 
is the Australian model — which I recommend for adaption to Indian 
conditions — whereby initially the number is fixed, hiii power is 
given to Parliament to increase that number. I refer to 'Sections 
64 and 65 of the Constitution of Australia: — 

tJntil the Parliament otherwise provides, the Ministers 
of State shall not exceed seven in number, and shall hold 
such offices as the Parliament prescribes, or, in the absence 
of provision, as the Governor-General directs. 

I would recommend a provision analogous to this for adoption with 
reference to Indian conditions." 
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■ I suggest tliat tlie umnbeir may be fixed at teii' for tlie present^ 
tbe ten iiiciiidiiig tlie two Ministers- in cbarge of Beserve Subjects^ 
tbe. Minister ■ for Defence/ and tlie Minister -for External xilairs., 
Kougliiy -speaking/ I, would like tlie portfolios, to be divided in tlie. 
.following inoniier : - Tlie Prime. Minister ; (and .1 , w.ill .later indieate 
,wk..at' portfolios lie^ may have)'; -"the Minister for Finance ; the, M.i.iii.s-- 
ter for Trade and Coniinerce; the Minister for Eailways and . Public 
WorJvs; the Minister for Customs' and Inland Revenue ; the Minister 
for Justice; the Minister of h the Interior, whose portfolio will 
include iniinigTation and colo'nization ; the Postmaster General ; the" 
Minister for Defence and the. Minister for External Affairs. 

Chairman: What ahoiit Health? 

Diwan Bahadur 3£udaliyaT : 1 did not contemplate that to be a 
Federal or Central subject, My Lord. That is why I have not put 
in a Minister for Health. 

Chairrtian: Do you contemplate any central co-ordination of 
Education? At present, European education is a reserved provin- 
cial subject and Indian education is a transferred provincial subject. 
Do you contemplate any sort of co-ordinating central authority or 
not? 

Diwan Bahadur Mudaliyar : I do not contemplate that. 

I believe that the present portfolios of the Member fo charge of 
Land Revenue, Health and other subjects will disappear^ altogether. 
That is an anomaly even at the present time; and I do not contem- 
plate that, with full provincial autonomj-, there will he any need 
for those portfolios. 

Chairman : Whom do you contemplate as being in charge of 
minor administrations like Delhi and Ajmer? 

Diumn Bahadur M%tdaliya>T : I have kept the Prime Minister free 
altogether: I have not assigned portfolio to him. If there is to 
be a Minister for a group of subjects which cannot be readily 
included in any category, or for which a definite name cannot be 
given, there will be a Ministry for Miscellaneous Affairs, in which 
case one of these other portfolios will be attached to the Prime 
Minister. 

Chairman When you talk about Trade and Commerce, have 
you included industries in that? 

Diwan Bahadur Mudaliyar : Yes, My Lord. 

I have kept the Minister of Finance absolutely free to deal 

merely with finance, I do not want any administrative portfolio to 
be entrusted to him. At the present time, the Finance Member has 
alsc^ got some administrative control ; for instance, he is in charge 
of Customs and Inland Revenue. I do not think it would be proper 
to give that administrative control to him. What happens at the 
present time— and I say .'without any reflection whatsoever — is 
that the moment. the finances' of, a State are found to be insufficient, 
tariflg^are raised automatically,-" as they are the readiest means of 
affording revenue, 'Or :the, Income-tax Is raised— the' Minister in 
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-oliarge of.l^i:iiaii.ce also teing.iii the 'adBiinistrative coatol of these 
two . subjects. I do not tliink 'tMs has- worked ■ liaiipily f or, ' India, ; 
and I feel tliat tie .Minister' 'for ' Finance .slioiild be absolutely , 
iiidependeixt of any admiiiistratiTe subject w^iatsoever, so tliat O'li 
..all admimstratire siibjectaiie may be able to brmg to . bear an uB.<f 
biassed iiiind merely .from, tie point of .view of' the Treasiirj?-.' . 

Sir FrovasJi .Clmnder Mitter -: Wio will collect tie Incoiiie-tax ? 

Diwan Bakadur Mmialiyar : Tlie're 'will be a Board of HeYemm 
under the Minister for Customs and Inland II.eveniie. ■. 

I nmst make clear another . point with reference to this, My ' 
Lord. So far, we have been pro'.ceeding ■ in India on tie basis tliat 
.all Ministers are of equal rank. .1 do nottii'rik it is necessary to 
predicate that. In your country tiere.^' are- Ministers of different 
ranlvs, if I might express it i'li lay 'language, an..'d I ooiiteiiiplote 
that, as the iroinber of Ministers increases, it would not be possible 
to liave all Ministers of the same rank,.- but it might be necessary 
to have Ministers of different ranks.-' 

Sir Tej Bahadur Safyru: Would the}^ 'all be' gtftliig the same 
-salary? ■ 

Diwmi Bahadur M-i.ida.liyar : I am speaking of sahiry rather than 
m.f iin.portance. The Postmaster-Genera,! may be, from tie point of 
view of salary, of a different status from tie-Finaiiee Minister.. 

Sir Tej Bahadur Sapru : -It-fsreallym\questicm .of:einolunienfea^ 

Biivan Bahadur Mudaliyar : Yes, it is really a question of 
emoluments. 

Then, Sly Lord, perhaps I might go to sub-head (v), which 
Your Lordship indicated as open for discussion: — 

(u) In what sense are Ministers to be responsible to the 
Legislature? 

(6) Is this responsibility to be collective? and, if so, — 

(e) Is such collective responsibility to be recognised and 
. . expressed i'll the- coiistitiition? 

I would take sub-liead (vii) along with that, because the two reolly 
go together. Exeludiiig, for the time being, tie two Ministers in 
charge of reserved subjects, I contemplate obviously tie rest of tie 
Ministers to be responsible to the Legislature. They will, in tlie 
first place, be responsive, as all Cabinets are, to the Legislature; 
but they will also be responsible in the sense that, if the Legislature 
loses cbnfi.deiiee in their administration, they will have to vacate 
office. The general phrase parliamentary responsibility/^ well 
understood in all constitutions, is what I contemplate with reference 
to those Ministers wio are in charge of subjects other than reserved 
subjects; and so far as I am concerned, I can conceive of no respon- 
sibility which is not based on the theory of joint or collective 
responsibility. It seems to me-' that- there can be no real respon-,, 
sibility if each individual Minister nan be hauled up by the Legis- 
lature and can be told he, does 'not possess the confidence of "ike 
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'Legislature. My experience of tlie working of the clyarcliic const i- 
ttition, m'tlie Provinces. ' has , made, it .clear that iiiclividiial respon- 
sibility of .Ministers makes for cliaos in. administoition 'aiad io,aKer. 
for the breaking up of .Ministries at short intervals., . ^If tbe^exaniple 
of Madras is quoted .as . that of a . Province wbicli . lias . fairly well 
worked tlie .dyarcliic system under very difficiilt niiniiinstan.ces, ^ let 
me assure .Yo.iir Lordsliip and tlie Committee that one of tlie' .prime 
imsons of that result is tlie fact that in Madras, we have always 
recognised and .acted, on the principle, of the Joint responsibility of 
Ministers in charge of transferred. subjects. .If each' llinister ivere 
to go and canvass for support in . the .Federal Legislature,, then it 
would not make for that unifying.- of .; policy w'hicli is essential ^in 
carrying out the administration of a snh-coiitinent like India, 
Howsoever Members may be returned to the Legislature, howsoever 
before they enter the Legislature they may w’^oo various and varying 
constituencies to find an entrance into that body, once they have 
come into the Legislature they must be responsible for supporting a 
set of persons wdio will be in office and in charge of the adminis- 
tration. I see much greater danger in thinking of responsibility 
of individual Ministers than in visualising the possibilities of sepa- 
rate or Joint electorates, or whatever other manner of constituencies 
may he devised for returning members to the Legislature. The one 
thing on which we should all he united is that the responsibility 
of the Executive should he a Joint responsibility. It is there that 
an amalgam must he made of varying interests, of conflicting claims 
and of diverse view-points; and if the administration is divided 
internally, that administration is hound to break up very soon, 
indeed. 

Therefore, I lay the greatest stress on the fact that the respon- 
sibility of the Executive must be a collective or Joint responsibility 
and that individual Ministers cannot be held individually respon- 
sible for their Department. That, of course, does not mean that an 
individual Minister may not be asked to vacate his office by the 
Cabinet itself or by the Prime Minister, if he were not to discharge 
his duties in the manner in wffiich he is expected to do so ; but the 
Legislature as such can only look to the entire Government for the 
discharge of its proper responsibilities — ^it cannot single oid 
any particular individual and say that he has failed to discharge 
his duties. I do not think, however, that it is necessary to embody 
this principle in the constitution. I would rather allow the grow^th 
of convention and understanding to take place from the very start — 
■^'hat Ministers are Jointly responsible, and not mdiviclually respon- 
sible, to the Legislature." It is not necessary to put a specific clause 
in the constitution for that purpose, although such a clause finds a 
place in some constitutions. On this point I have no yiartieular 
view to press, but I do press the. view that the responsibility must 
be collective and Joint and not individual. 

How, -My Lord, how is the Legislature to enforce this respon-^ 
sibility f How is 4he' Cabinet to vacate office if the Legislature is 
not satisfied that the Cabinet- enjoys' its confidence? On the last 
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■occasion j. Tf lien we discussed ■tMs 'subject, yarioiis €3Xpeclien.ts were 
■devised; blit tliere i^as o'ne tboiiglit wliich. ra-n tliroiiglioiit the dis- 
eiissioii, iiainely, that it is essential to secure, the stability of the 
Cabinet' against the passing whims^ and fancies of a ileniocraiic 
House. , , 

' Chairrmn : .That is Section'3.6 of the last Ileport, is not it? . 

Diw an: Bahadur Mtidaliyar : Yes... The Ileport says: — 

t'"' For the purpose of securing greater stabilit'v to the 
' Executive the , ' suggestion was made, ■ and found a large 
measure of support, that Ministers should not be eompeiled 
^ : ' , .to resign 'Save in the event of - a' vote of no, confidence passed 

by a niajority of at least two'-thirds, of the two Oliambeis 

,: sitting together. Ministers against .whom less than two- 

thirds of, the votes have been cast on a inotioii of no confidence 
would not, ' however, for that reason alone, continue to enjoy 
to any greater extent than before the confidence of the Legis- 
lature who would still be able in other ways to make effective 
their want of confidence.^’ 

This is the ini portant point — 

But th.e sub-Coniniittee are of opinion that some means, 
should be devised wliereb'y in the interests of, stability, an 
adverse vote should not on every occasion necessarily involve 
the resignation of the Ministry and that the subject should 
be further explored.” 

Kow,. My Lord, I wholeheartedly support that last sentence. I. took 
that view, on, the last occasion, ■■and' I do - not- see any- reason to 
-change that view. , ■ We- -must ..secure., the stability, of the Ministry , 
against every passing gust of popular passion. My belief in demo- 
cracy is not less than that of other Members here, but my belief in 
the importance of the administration and the vastness of the con- 
cerns that will be entrusted to the Cabinet, and therefore in the 
need for a Cabinet reasonably sure of its position, is so great that 
I am williiig, iictwdthstanding the possible departure involved from 
technical theories of democracy, to make some provision for the 
reasonable stability of the Ministry. 

Dr. Amhedhar : Is not it even here open to the Prime Minister to 
interpret the resolution of ^no-conficlence or defeat in the House? 
There is no obligation on him to re^sign, 

Diwan Bahadur Muialiyar: I am Just coming to that. ’As I 
have followed the working of various democratic constitutions, 
latterly at any rate, and since the War in, particular, the tendency 
has been not to look at every single adverse resolution of the Legis- 
lature as necessarily expressing want of confidence in the Ministry, 
'The old Gladstonian idea that the Legislature cannot turn clown 'a 
single comma of a draft Bill introduced by an executive goveiiiment 
is not, to-day as effective as it was befoiebancl Oahinets, have come,., 
to realise tliat they need not treat ■'■every adverse vote of the Legis- 
lature as necessarily implying want of confidence in the Ministry. 
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'Tliereiore^ My Lord^ in tlie first place, I do not tfiink tliat every ; 
resolution 'passed by tlie Legislature . tlioxigli opposed by tlie Mims-- 
try, slioiilci be treated as' a. vote of no-eonfidence at all ; and, in tlie ' 
second place,.' I 'would not treat an. adverse vote, on any section of ,a 
Bill as a, vote' of no: confidence,' unless tfie Ministry itself chooses so- 
to regard' it. I, would not make an adverse vote a necessary .reason 
.for tliiiiking tliat tlie Ministry lia;s lost tlie confidence of tlie House.. 

I conteniplaie a, motion, of a direct vote of no-confidence being tabled 
and passed by tlie Legislature — a direct vote of no-confidence wliicb 
would involve tbe resignation of tbe Ministry. 

, ' Lasttiiiie we discussed 'various -percentages of votes, , Since tlien, 
Iiaving given tlie best consideration to tlie subject' tliat I can, 'I' 
liave come to this coiieliision, tliat a direct vote of no-coiificleiice- 
'Cannot be initiated unless a. specific number of nienibers of either 
House exp^e^ss a desire that such a motion should be taken up. . I 
adopt tlie Czeclio-SIovakian example, wdiicli has been referred to’ 
Lf Si.r Tej Ba.Iiadiir Saprii for the. purpose. Supposing a third of 
the members o.f: either the House of Eepresentatives or the Senate 
indicate a desire by a signed nieinoranduni to that effect. 

A, RI ember: A third of the members present? 

Diican Bahadur Mudaliyar : !Xo. Supposing a third of the 
members indicate a desire that they want a resolution of no-confi- 
deiice to be discussed, it should be obligatory on the Cabinet to 
arrange for the discussion of that motion. Secondly, that motion 
will be discussed at a Joint Session of hot!) Houses, ihe iloiase of 
Representatives and the Senate sitting togeilier and discussing the 
motion. Thirdly — atid here I <*oine to the qneslion of major- 
ities — I shall he content if, b}' an absolute majority 

(tliat is, Irv a majority of the total strength of the two Houses as- 
(listing’nislied by the number of persons iireseiit) tliat motion is 
carried, and then the Cabinet will have to vacate office. On the- 
last occasion, I have to re.mmd the former nieinbers of the Com- 
mittee, the suggestion of vSir Tej Bahadur Sapru of a two-thirds 
majority was not ])ressed by him and was in fact withdrawn when 
it was sliowm that, in working out the percentages and the actual 
figures, it miglit easily happen that, on that basis, a Cabinet will 
continue in ofih*e notwithstanding the fact that the entire section of 
Er.iiish I?idian members did. not express confidence in them. There 
is another reason why I have resorted to this expedient of an abso- 
luie majority. Wejiave- discussed at great length the procedure to 
be a.dopied in carrying’ out legislation. The encMiuraging apprecia- 
tion wiiicli Your I.ordship has extended to each one of us at the end 
of our speeches has made each one of us, think that our views have' 
held the flidcL I am lookmg' forward hvith interest tlierefore to the 
Report which Your Lordship will place, before us on Monday, and’ 
which will give us a real' idea, of -what' the Committee's decision on 
thcvse subjects is likely, to /be<,-' I asBume for the tiipe being that' 
Tour Lordehip^s Report ■-wilL-.-stafe 'that an absolute majority is-.' 
required at a Joint Session ■fov'the^'purposes' of' carryiiig out legisia- 
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tioa wliere one House , differs ..from 'aiiotter House... : If tliat is so-^. 
tlie anomaly wMcli was. foreseen on- the last occasion will .not arise. 

Mr, Jirmah: Wlrat ' clo -yon.- put down as tlie .percentage of/ 
absentees? 

Diwan- Bahadur MudaUyar : 1 do ' not put down any: definite- 
figure for the percentage of. absentees.. ; It depends upon the crisis. 
It depends upon the determination of -the members of the Legis- 
lature to get rid of an odious Ministry. If- the Ministry has made- 
itself so odious, I' expect the /percentage of absentees Vv ill be less- 
than one. It depends on. the interest which the members of the 
Legislature take in their own ExecutiYe. If they are keen on 
turning out a Ministry, I expect eYery man committed to that 
position to be present aiid cast his Yote. 

Mr, Jinnah: What do you yisualize? 

Diwan Bahadur Mtidaliyar : dSxi&gLii^ from the experience of a 
ProYineial Legislature, where votes of no-eonficlence have been 
directly discxissed (and they have been discussed in the Madras 
Legislative Council)/! put down the percentage of absentees at two 
at the most. We were able to record, out of .124 votes, 122 or so 
on the last occasion wlieji a direct, vote of iio-coiifidence was debated 
with, reg’ard to tlie 3iiadra..s Miiiisti'y in 1926. 

Mr. Jmiuih : W.hat do you take it as for all India? , 

Dinar Bahridur 31 udaliijar : Prophesy is a dangeroas thing. 

3Ir. Jinnah: I know that you are not a prophet: I was f)nly 

trying. 'to get, jvmr view, . ■■ ■■. 

Diwan Bahadur Mudaliyar : I liave already told yon, 
Mr. Jiiiiiali, that it realh" depends upon the crisis upon the extent 
to wliicli the Miiiistix" has made itself odious, and also on the 
organisations winch vcill liave to be built up if democratic govern- 
merit is to be introduced. At any rate, at the outset I think, on a 
real crisis, not more than 5 per cent, would be absent, if tliat would 
satisfy Mr. Jinnah as a basis to go on. 

il/r. Ji/iinoh : I am not here to be vsatisfied; I am just trying to 
seek information, because you know very rvell, Mr. Mudaliyar, that 
in the Assembly — have been thei'e and I have been there — on 
most critical nioiions the absentees bear a very large percentage. 

Diivan Bahadur MudMiyar : That mi\j be so, but I also remem- 
ber — and this has to be said in favour of the absentees — that, after 
all is said and done, in the last constitution niany people felt that 
the position of tlie liegislative Assembly was not going to be of any 
real iinportaiice ; and I would appeal to you to get out of the rut of 
old ideas with reference to the Legislative AssemWy and tln'nk of 
the futux'*© Eederal Assembly with the ideas involved in that, of 
being able effectively to. carry oxit your ideas. 

iff. Sastfi: We are all going to grow wings in the future! 

Mr. Jinnah: I was only pointing out the danger. My point is 
this, really that even with all the desire in the world to get out of 
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a- rut, you eaiiiiot possibly get -a full, attenclaiice because of tlie 
distances^iid tlie various difficulties tbat will arise« I feel tiiat 
tliere will'be, a, very large, percentage of absentees j and tlie difficulty 
tliat I feel isttliis,,. that in tbat case tbe absentee votes will be in 
iwour of tlietMiiiistry. 

Ditv an. Bahadur Mudaliyar : I contemplate just tbe reverse* 
‘The absentees are those who 'are . generally , afraid to give' unvote 
against a Minister. Those who .are 'anxious to support the Minister^ 
those who are committed to.' the,- carrying on of the Ministry, will 
-certainly he present. Those' who, are determined to oppose the 
Ministry will also be present. The absentees, are Just those people 
'W.I10' want to run with the hare and hunt with the hounds. They: 
can never be brought ; to the Legislature under any constitution. 

Mr, Jinnali : 'If the argument is a sound one, that the absentees 
will not be more than one or two per cent., then why insist on the 
absolute majority? Why not say those present? 

i¥r. Jayakar: If you require an absolute majority, all the 
..absentees will count as so many votes for the Ministry. 

Mr, Jinnah : That is what I say. 

Mr. Joshi; May I put it in this way, Lord Chancellor, that 
those who are indifferent wull be counted, as Mr. Jayakar has said, 
for the MinivStry ; and we have to consider whether it is really for 
the Minister to show that he has support instead of for the OpposL 
tion to show that the Ministry has no support. 

Mr. Jinnah : If you are so sure that we shall get out of the rut, 
and that there will be almost 99 per cent, present, then why insist 
on an absolute majority? 

Diwan Bahadur Mudaliyar: If these conundrums are followed 
to their logical extent, Mr. Jinnah will be in the same vicious circle 
in which I think I shall find myself. 

Mr. Jmnah : I am not in a vicious circle at all. I am present- 
ing facts to you ; that is ail. 

Diwan Bahadur Mudaliyar : I am proceeding on the basis that 
• a snatch vote will not do. I proceed on the basis that a certain 
amount of stability is reqtiisite lor the Ministry. 

Sastri: If there is no special vote of no-confidence, the 
Ministry will stand. 

Mr, Jmhi: What you are really doing is to give the benefit of 
indifferent people to the Ministry, 

Diwan Bahadur Mudaliyar: I contemplate two positions. If a 
Ministry is^ defeated, either there will be a dissolution or another 
Ministry will be constituted. If there is a dissolution, there is no 
need to trouble about it. If another Ministry is to be constituted, 
you must show that that Ministry eoitld also work; and unless the 
Opposition's prepafM Id get''^ah\absoluie majority on its side it 
cannot work. Therefore,-. on a absolute majority being 
’'.shown on the vote of no-wnfidenoe", itself, so that the Goverao^* 



General iiiav call cai tlie Leader of the Opposition to fomi an alter-, 
native Oahinet. If it is merely a-qiiesion of defeating the Ministry 
and no progress afterwards .except 'hy way ,of,,dissoliitio.iij I can. 
understand the position.' of , Mr. ■■ Jinnah. -But I go further, and I 
say there ought to he a positive result, also out , of a vote of no- 
confidence; and ill the, large majority of oases I .look fo.rward to the 
positive result of an alternative- Ministry, '■ rather than the negative- 
result of a dissolution. ■ - If .a-n . alternative Ministry is to be formed, 

I take it that that Ministry should at any rate have an absolute 
majority to carry on the .work and imless it is shown on the vote 
of no-confidence that that absolute majority exists, it will not really 
be possible to foiTii that alternative Ministry. 

Mr, Joshi: Supposing a Legislature consisted of three hundred 
members. One himdred members are indifferent as to w’'hicb Party 
forms the Ministry. Out of the remaining two hundred members,, 
fifty members are for the Ministry and one himdred and fifty mem- 
hers are against the Ministry. Will you Iceep that Ministry in 
power? 

Diwan Bahadur Mudaliyar: Mr. Joshi, your hypothesis shows, 
that we are not ready for self-government. 

Mr. Joshi: I do not know wli ether you are or not. 

DivHUb Bahadur Mudaliyar: If one hundred members are in- 
different, -what will be the position of any Cabinet that is formed: 
under such circumstances? 

Mr. Joshi : They may form a group. 

Dkccm Bahadur Mudaliyar : In an^" case, My Lord, I may not 
be as good a democrat but I do believe in the stability of a Ministry,, 
and this is as far as I am prepared to go with reference to the 
stability of Ministries. Other expedients of a more rigid character 
have been proposed. I think, from the criticism that I have met, 
that mine is a fairly workable medium, which can he accepted, of 
an absolute majority being required to turn out a Ministry. 

Then, there is vsub-clause (o) of sub-head (vii): — 

whether or not a Ministry-wouH -be justifi'e.d in retaming'- 
office if, on any given matter, they are accorded the support 
of one Chamber but denied that of the other.’ ^ 

We have already suggested the expedient of a Joint Session where 
there are clashes like that; and if that is to be fully folloired, it 
does not matter if one Chamber denies support to the Ministry wdiile 
the other Chamber gives support to. the Ministry. These conflicts, 
will be dissolved by Joint session;,, and, the vote of no-confidence 
being a Joint vote of the two Houses, this proposition will not 
present any very, serious difficulties. 

Therefore, My Lord, in the first place, I contemplate Joint 
responsibility of the Ministers ; in the second place, I press for the 
stability of the Ministry;, and, in the third place, I suggest that 
they should be removabie, from office on a vote of no-conMence by 
a bare majority." "Of ‘Course,,-,! do. not, exclude the possibility of a 
OaMnet resigning otherwise ‘than 'on- a vote of no-confidence* * Th'ey 



822 


may feel tliat .tlieir position , with ■ .-ref erence to the legislature is 
getting so difficiiit that they may volimtarily Tacate office. They 
liiav iiot wait for .the motion of no-confidence. I am only suggest- 
ing the ohligatory ineasiires ■ th^^^ are required for the ra cation of 
office hy . Cabinet and 'at the sameffiime I innst enter ^.a caveat 
aa'oiiist thivS position. It ought- not to. he open to the G'OYernor- 
(hmeral to dismiss a Cabinet otherwise than on a vote' of no-coii- 
fideiiee. It ought not to be '■Gpeii to the ' Ctovernor-General to ' say 
that, although a vote of no-eonfidence has not been passed against 
the Cabinet "by the required majority, .still he does not think the 
Cabinet possesses enough confidence with reference to the Legis- 
lature, and, therefore,, that it 'oiigh.t to vacate office. These are the 
tW'O possibilities I wdsh/ to'' avoid ;■ first, 'thnt Governor- Gnaeral 
shonld -iiot dismiss his Ministers ' by his .own wish yaiid secondly, 
that the Ministry may have, to resign, of its own volition; apart from 
a vote of no-confidence carried in the manner that I have suggested. 

Sir Tej Bahadur Sapru : Lord Chancellor, I confess that, in 
speaking on the varioiis questions wdiieh have been occupying the 
attention of the Committee since ^oesterday afternoon, I feel some- 
wffiat handicapped. First of all, I feel handicapped because, in 
dealing with a bifr question of a constitutional character, you cannot 
very reasonably and logically divide that question into so many 
parts and deal with each part separately, irrespective of its relation 
to the entire wdiole. Secondly, because I feel that we covered the 
gTound, more or less, on the last occasion, and a whole scheme of 
responsibility at the Centre was placed by some of us, mcluding 
my humble self, before the Conference last year. YieW'S w’-ere 
expressed on both sides of this Federal Structure Committee either 
in support of the scheme which was formulated by me or against 
that scheme: but I mean no disrespect to the Government of the 
day here w-hen I say that, so far as thej' W’ere concerned, they never 
favoured us with their conclusions of a definite character last year. 
My Lord, it has frequently been said in EngiisJi politics that India 
ought not to he treated as a party question. Luckily or iinlucldl}?' — 
you can take it either w^ay, according to yoim own point of view — 
is so happens that to-day I hope I am right in interpreting the 
results of the General Election when I say that you have got, or 
are going to get, a National Government; and if a National Govern- 
jiaent means anything, it means a Government of all parties. I am 
entitled, thei^efore, to expect that this newly elected Government 
will have a National mind, and, if I m.ay say so, a broad mind on 
this question. 

Well, I do not really think that the time lias porae -wneii some 
lead in tliis mu-tter slioulcl be f^iven by those representing- the 
GoTernment. and otlier members of the" British Deletrations. I 
admire Mabatma Gandhi for the very wise and philosoidiio rnle of 
silence whieb he has adopted on Mondays, hut 1‘shonld not admire 
the Goyernment or British Dele??ation Were they to follow Mahatma 
Gandbi’s example all the days, of the week! I therefore expect 
that, at some thne or other, the Goyhrnn)ept T,-pi iissnre ns that 



823 


ikey liave got a mind of their own on this in.atter — ^that they have 
made np their niiiid and that they are prepared to disclose this 
miiuL Frankly, I do think that, so far as' we Indians nii this: side , ; 
are concerned, .^we have kept nothing- up. our sleeves. Whether we, ' 
agree among ourselves, or Tfhether we do not agree among ourselves, 
whether our position is right or is wrong, %y8 have frankly put 
forward our views in regard to responsihility at the Centre; and I 
do think that vre should meet with a satisfactory response on this 
question at some time or other in the course of this week, or possibly 
,:iiext'-we,ek. 

Now, My Lord, we are discussing the various questions which 
were hidicated by Your Lordship yesterday, ininus certain forbidden 
questions. It seems to me rather difficult for any one of us to speak 
on the questions, the discussion of which has been permitted, 
without either directly or indirectl}^ 1:>eyoiul the limit 

prescrilied. I will obey Your Lo^dship^s behest of yesterday to the 
besi of >iiy ability: but I can only preface what I have to sa.y by one 
obscrviiiion, namely, that when we are talking of the position of 
the Army Member, or of the position of the various Members wbicli 
will form the Cabinet, wlmt is really at the l)ack of oc.r mind is 
responsibility at the Centre. I draw Your Lordshinks attention to 
question No. fvi), which you "permitted us to raise and discuss 
■yesterday, and which runs as follows: — ' 

What is to be the relationship of the persons appointed 
by tile (jovernor-Cxeneral to assist him in the administration 
of the ‘ Ileserved ’ portfolios . . . 

The moment you turn to that word ‘"'reserved,” it implies that 
there are going in be some portfolios which are not of reserved 
character. Then the question goes on : — 

“ . . . . to (a) the Legislature? (Are they, for 

example, to be, or become, members of one or otlier Chamber, 
with the usual rights as such to speak and vote, or are they 
merely to have the right to speak in either Chamber, with 
no po'wer to vote ?) ; (h) the Council of lliiiigters ? . ' (Are" they,';^ 
.for e,xam.ple, to attend all meetings of Miiiistei\s,,, or o.iily ' 
when directed to do so by the Governor-General?) ” 

Similarly, the wirioiis other questions which have this morning 
been discussed with such great ability by my friend, Biwaii Bahadur 
Miidaliyar, also inipiy that, without directly raising the question of 
responsihility, w"e are really proceeding on that assumption. If we 
are not proceeding on that assumption, then I %voiild respectfully 
venture to submit tliat all this discussion is meaningless and in- 
significant. 

Now, My Lord, I will take tip the questions whicli liave been 
prescribed by Your Lordship und which have been laid open to 
discussion. *Take, for example, question No, (vi) : What is to 
be the relationship of the persons appointed by the Governor- 
• General to assist him in t, he administration of the*‘ reserved ^ port^ 
.folios in regard to the Legislature^ ' -k ^ and in regard 



to ,tlie Council of. Ministers? NoWj the wliole. iindeiijiiig', basis of 
this' question is that there will he certain, portfolios — ^we will, call 
thoseq3ortfolios,,S and. Y— which will he held by Ministers not of 
a popular, character. , In other words^, these Ministers : shall not he 
respons,iHe ' to , the, popular rote, .but shall be responsible for the 
conduct. o,f their .affairs ,to the Crown or do .the Governor- General. 
It may. be a very aiioinalous position, but this is the position that 
we contemplated at the last Session of the .Bound Table Conference.; 
and,' facing that anomaly, we .have got to ash ..ourselves— how can 
we fit in these two official Ministers — or non-popiilar Ministers, to 
use a better expression — -with the entire scheme which postulates' 
that the rest of the Ministers shall- be responsible to the vote, of the 
Legislature? That is really the meaning and significance of this 
question, l^ow, so far as the scheme contemplated the existence,' 
or rather the continuance for the period of transition, of certain 
subjects wilich Your Lordship has called Crown subjects; I, at any 
rate, stand by that. That was my view last y^'ear, and that continues 
to be my view ibis .year. 

But there were two questions which I raised last year, and which^ 
with Your Lordship’s permission, I shall try further to elucidate 
this morning. One is, if these Ministers, who will be in charge of 
reserved ” portfolios, will owe their appointment to the Governor- 
General and will be responsible to him., what exactly will be their 
position in the Cabinet? I ventured to point out last year that it 
would be most unfortunate, and from a practical point of view' 
undesirable, if w^e were to divide our Ministers for the purposes of 
Cabinet work into two classes. In other words, I suggested, and 
I do not suggest again, that we should insist upon unity inside the 
Cabinet, unity to be achieved with difficulty, but still always to be 
aimed at ; and for that reason I suggested, and I do suggest, that, 
although these Ministers in charge of the reserved ” portfolios 
will owe responsibility in the technical sense of the term to the 
Crown, yet inside the Cabinet I should make no distinction betw^een 
them and an3^ other class of Ministers. I should permit them to 
come into the Cabinet, to take part in discussion of subjects gene- 
rally, and not to confine tbemselves only to subjects within their 
own portfolio, to vote inside the Cabinet whenever occasion may 
arise for voting, and then, when they go into the Legislature, to 
present a united front to the Legislature. I think that, so far as 
the questions relating to these reserved portfolios are concerned, 
these ' Ministers will, to a very great, extent, be responsible to the 
opinion of the Legislature; hut occasions may arise wffien. con- 
sistently with tlieif duty to the Crown, they may find it difficult 
to be respon.siHe. When-Buch occasions arise, I "contemplate that 
an adverse vote of the Tjegislature on matters within the purview of 
those' portfolios shall not mean that those two Ministers will be 
necessarily' thrown, out. At the same..time, I do contemplate that, 
when there is an 'adverse .vote recorded by the Legislature against 
the Ministry as a whole, on any. matter which is within the exclusive 

jurisdiction of the Legislature, then, the whole Ministry ondhe 

principle that the Executive muBt.he; a united Executive— will go 


of office. It. may'.'be open ;to:-;t]ie Governo.r-Gener.al/ lie 
oom.es to appoiii.t a.n.ew. Ministry,, to 're-appoiiit tlie, official' .Ministers 
■or tile iion-popiilaT Ministers, or to '.appoint some otlier persons; but 
the 'essential feature of it is. this, that from the' very start. we npist 
nsk the Cabinet to work'aS 'a single unified and unitary Cabinet 
inside the chario.ed circle of the Government and also in 'its relation 
to the Legislature. Now, .some people /criticise , this scheme as 
amoanting to dyarchy. I do not wish to enter into any contro- 
versy— if .it does please, them, to characterise it as dyarchy, well, let 
them indulge in that criticism,. But in its essence it is not dyarchy. 
There are some vital points of difference between dyarchy, as con- 
ceived by the authors of dyarchy, and as actually worked in practice, 
and the system which I suggested last year. 

My Lord, dealing with the question of the Ministers in charge 
of the Army portfolio and the portfolio of External Affairs, there 
are one or two observations which I would like to make. Ton 
cannot completely envisage to yourselves the functions and duties 
of the Ministers in charge of these portfolios unless you discuss the 
bigger question of the Army policy and the bigger question of 
External Affairs. Now, there are many things coimectecl with the 
Army which, in my humble oY>imon, could be safely transferred to 
the control of the popular Legislature, -while there are other things 
whieJi it would not be safe to transfer at the present moment, but 
which may be transferred after a few years. I refrain from going 
into those questions because I do hope and believe that some day 
or other, before this Conference is over, the National Government 
and Your Lordship may give us a chance of raising the bigger issue 
with regard to the Army and with regard to External Affairs. 
Meanwhile, I will content myself hy pointing out that the true, 
legal and constitutional position with regard to the Army in India 
is that the Army is maintained by the Crown. Ton may look into 
the provisions of the Government of India Act from the beginning 
to the end, but yoii will not find anything more than a reference 
•to the appointment of the Commancler-iii-Chief, or rather 
to , the position of the Conimander-in-CMef in relation to." the 
-other Members. of the Executive Council. That is not consistent.' 
with responsible government. The Army is absolutely independent 
of the vote of the Legislature. This is exactly the*" position that 
obtains there, and unless' you have a definite provision regarding the 
constitutional, legal and financial position of the Army in India, 
I venture to think that the position of this Army and your Army 
Minister will not be a very enviable one in the future. ' Therefore, 
if we want to discuss exactly the position, the funetioais, the- to 
and the responsibilities of the Members in charge of these portfolios, 
we hOTe got to^ discuss those questions independently, and arrive at 
certain conclusions. 

Will Your Lordship be .pleased to turn to Section 33 of the 
•■Government of India Act? -You will find that Section says; — 

Subject 'to tic provisions of this Act. and’ rules .made 
thereunder, the superintendence, direction and control of th^ 



'civil and military .'government' of, . India . is , vestei in the-' 
.CTOveimor-Grerierai. ill Gomicil^ wlio; is required . to , pay 'due ■ 
.Gbadieiie.e. ' to ■ all siicli orders- -as be may receive,' from, the" 

: ,S'eca'etary 'of Stated,,! ,' , 

I: will invite. Your ■ Lordship's attentionv'lby -way of , comparison, .to-'- 
,certai 2 i sections ,iii tlie Australian Constitution. Ta,ke, .for instance , 
.Section. , 61 / wliicii says.-: ■ — 

.,, ,-. The' executive powm- of , 'the ""Coiiinioiiwealth is vested in... 

is exercisahle'by'-'th'e Governor-General as the'-- 
IJiieen's. r and,, extends, to the. execiitioii '.and. 

'.maintenance of '.this Constitution, and of .the'. laws, of the - 

, , Comiiioiiwealtli.'' ' 

You vv'ill liave to have something of that kind in the Indian Consti- 
tution ultimately, thougli for the time being, consistentiy with the 
scheme which I have just foreshadowed, possihlj’' the Governor- 
General will ov ’0 a ce.rtaiii amount of responsibilitj^ to the Secretary 
of State during the period of transition. It must he distinctly ' 
imclerstood, however, that that cannot be a pennanent feature of the 
constitution. 

Now, My Lord, I will say no more about the Army, as I hope ' 
to have a further opportunity of doing so if you decide to give us 
an opp<,)rtiinity of discussing the bigger question of the Army. I 
shall tJjen wish to say a great deal more on questions connected with 
the Army; but, at the present moment, I will not deal with the 
position of the Army Mijiister in niiy greater detail. 

With regard to the Minister in cliarge of Exterual Affairs, my 
friend, Diwan Balurdur Mudaliyar, has said that tliere is a great 
deal in the poitfolio of foreign affairs wdiich could easily be trans- 
ferred to ])o|'»iilar eoiitvoi at the present moment. With that general 
observation and w'iiJi the details ('.onceruing it, to wdiicli Diwan 
;Ba.hadiir M'lidaliyar Iia.-s referred, 'I '■ am -in entire agTeenieiit. ' 

My friend, Diwao Bahadur Mudaliyar, made one observation 
with regal'd to the personnel of the Ministers wdio wdll be in charge 
of the portfolios of the Army and Eoreign Affairs. He said tlurt, 
so far as the Army is concerned, it should from tlie very start he 
placed in cliarge of a non-oificial meinher of the Indian Legislature. 

T ventured to make the same suggestion in a somewdnat different 
form last year. 1 said tliat I would leave it to the discretion of 
tlie Yic(3roy to select a iion-ofllcial member as Member in charge o,v 
the Ao-my [portfolio, though I -would pi’cfer that he started by 
selecting an Imlian member of the Legislature. I am quite pre- 
pared to go as tar as Diwan Bahadur Mudaliyar has gone to-day, 
and I do suggest t!mt, if our men .are to acquire knowledge and 
expmieiice oi Army irllairs, it- is- better that they should make a 
beginning no'W tlian that you should start them 'after ten or fifteen 
years, or that you should use 'the^abseiiceo'f experience on our part : 
as, aiL argument against advance in: that dii^ection. 

As regards the Foreign portfolio, my friend suggested that, sc- 
far as the Foreign' portfolio is concerned, ;it might continue fore* 
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■some time to be in tlie bands of an official Member. Personally 
speaking, I would make no rigid rule even in regard to that. I 
would leave ample discretion to the (joTernor-Geiieral, though I 
hope thatj in order to give a chance to Indians to acquire knowledge 
of foi*eign aflairs, the Governor-General would use his diaereiion — 
if not immediately, after a few years— and employ Indian talent in 
regard to those iiia,tters also. 

I will now pass on to tlie question of the number of the Ministers, 
Here again, I "feel it difficult to discuss the question of the 3 iiiiiiber 
with any degree of certainty.' At the present moment, we r!an only 
roughly say wliat will be the subjects of administration which will 
have to ho divided among th.e Members of the future Executive of 
the Government of India. I do not think the number of ten, sug- 
gested ])y ])iwan Bahadur Miidaliyar, is extra^ngai}!. ProI)ahly, 
in coiu se of ihtje, the niim])er may have to be increased ; but to 
l}egiyi with, I should be quile content with anything like nine or 
len. Tl>ai, of ruiirse, pre-supposes that we shall hove, before we 
finish our work, come to a definite understanding as to w'hat %vi]l be 
the subjects 'within the control of the Governmer«t of India, and 
what will be the subjects within I he {'onti'ol of: tlie Provincial 
' Governmonts. 

I dO' that, if Luav and Order are ■t:r<ans:ferred to '..tlie 

Provi:!:ices, the work of the Home Member of Aire futiirci wvill lie 
; -coiisiderably ■ reduced. "■ t ■' ,1 "■, 'v't-.,! 

Sir Sidifin Ahmed: Are not Law and:Grder:alread3r:'Prdviii^^ 

. subjects? 

. Mi/r :Tej Bahainr/Sapru : Ym, ^ not absolutely Araus^':, 

felted 'subjects. ;■ ' 

Sir Mnhanitnad Shaf : Law and Order are already" Provincial 
subjects. 

Sir Tcj Balindiir Saprn : That is what I am soyiiig but they are 
reserved. You know as well as T do that the Home Bepartiiieiit of 
"the Goveriiment of India is very busy from morning to evening in 
- eoiitrolliiig La:w and' Order in the ■Provinces. ' ■' ■ 

Sir MuInimiiKul Shafi : The}' have what niay be described as 
provisional jurisdiction. 

Sir Te] }3ahadur Saprii : You are at cross purposes wi'th 3ue. 
You are thinking that I am raising a communal issue. I am doing 
notliing of tlie kind. I am. as strong an advocate of the transfer of 
Law and Order to the popular control as you are in tlie Provinces, 
What I am saying is that, once Law and Order are transferred to 
the Provinces, tlie position of tlie^ Home Member of t];ie future will 
be very different from the position of the Home Member at the 
present moment, ■ ' ■ ' ■ . ' ■ 

Sir Muhammad Shaft' Sit is with reference to that; statement of 
my learned friend that I 'remark that Law and Order are already 
Provincial subjects. •Fo'tlQubt/'Ahe Home Member has a certain' 
measure of control; but that- is an entirely -different matter! In 
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tile class ification of subjects, Law aud Order are .already ProviEciat' , 
subjects, . 

Sir I ej Banad'iir Sapru : I am not denying, tlie' very patent fact- 
that Law and Order are Provincial subjects-; but tbat is not enougii,, 
Tbey must-be not only Provincial subjects., but tbey must be trans- 
ferred subjects—tbat is to ^ say, tbey must be subjects wMcli. will 
come, under tlie control of a popular Minister, If tkat is so,,-! 
venture, to .tMnk^ tbat Sir Mubammad , Sbafi will ..agree witb me 
that tbe duties of tbe Home Member .of ^ tbe. . Government of India 
will practically come to an end so. far. as Law .and .Order, are. con- 
cerned, Tberefore, tbe Home -Member of tbe Government of .India, 
being relieved of a great deal of. work in.connectioii witb Law and 
Order, will probably apply bimself -to many other subjects relating: 
to tbe internal administration wbicli will be witbin tbe control of 
tbe Federal Government; and it is for that reason that my frieiid 
bas properly given bim tbe appellation of a Minister of tbe In- 
.. terior. 

I wall not say definitely wbat tbe portfolios sboulcl be until I 
know wbat are tbe subjects wbicb are going to be assigned’ to tbe 
Federal Government ; and I should leave the foiination of the port- 
folios to tbe future Prime Minister, in consultation, probably, with 
tbe Governor-General of tbe day. But there is one thing here on 
wbicb I w’-ant to be as explicit avS I possibly can. If there is to be a 
Ministry in charge of certain portfolios, I expect that that Ministry 
will pursue and act upon the principle of collective responsibility, 
wbicb, in my bumble opinion, means that there wall be a Prime 
Minister who wall submit the names of bis colleagues to tbe 
Governor-General of tbe day. If this is not wbat is meant by 
responsibility at the Centre — if what is really aimed at is that tbe 
Governor-General should be at liberty to select bis MinistervS 
belonging to different groups of political tliougbt and different 
political parties — then I, for one, do not envisage tbe future with 
any degree of hope.. 

Mr. Zafrullah Khan : Sir Tej, may I ask which subject you 
are now discuvssing? 

Sir Tej Bahadur Sapm :• I am discussing those questions 
generally, 

Mr. Zafrullah Khan : They are questions in wbicb we are con- 
cerned as representing tbe Muslims. 

Sir Tej Bahadur Sapru : I am discussing the question that was- 
discussed by Biwaii Bahadur Mudaliyar — sub-bead (v). 

Mr. Zafrullah Khan : We. shall have to re-consider whether we 
can take part in any part of this discussion at all, because some of' 
it relates to matters wbicb raise communal issues. 

Sir Tej Bahadur Sapm :.l am discussing sub;bead (v) (5) — 

1.8 this responsibility to be collective? Well, if it is not to be 
coliective, then I submit,, for. one— I have a very ^strong feeling iu; 
this matter— that you wall have,;;.; the 'same experience repeated at 
-tbe 'Centre' as you have bad -'by the/ Provinces— one Minister going 
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■une way and anotiier Miiiister going anotiier way,^ . w tliere 

■being any nexus of political allegiance and' political, party to unite 
tke two. 

My Lordj I pass on, to tke otlier questions wliicli were 
discnssed by my friend, Diwan '■ -Bakadnr Mndaliyar. .He .said— 
and tliis is also wliat 'I' ''submitted last', year- — 'tiiat tlie. one principle 
wbieb we onglit to aim at,' in building up' tlie constitution of tke 
future executive government of tke ' Government of 'India, is tkat 
tkere must be a fair degree of certainty and stability, about our 
Executive. I entirely endorse tkat. ■ Tke principle u'f stabdlit 3 r„kas 
been sougkt to be enforced, in post-war' constitutions in various 
ways. I ventured to c|uote the Czeckoslovakian model last year in 
my speeck, and I suggested tkat, wkenever tkere was a question of 
no-confidence to be raised, we migkt either follow tlie Czechoslo- 
vakian model of requiring one-tkird of tke members of the Legis- 
lature to notify tkeir vote of no-confidence, and tkat question being 
iianded over to a vspecial Committee of tke Legislature to report, or, 
if w^e were not prepared to impose tkat limitation at tke beginning, 
we migkt provide for a special majority by wdiich tke Executive 
migkt be thrown out. I am. perfe^Jy well aware that this latter 
part, of niy suggestion has been very strongly criticised, and by 
iioiie more 'than by the Indian ■ Liberals. Well, so far as I am 
concerned, I am unrepentant; and I do think tkat, having regard 
to the new experience that w^e are going to have, and having regard 
to tke fact that, for the first few years, or possibly for the first 
fifteen or twenty years, party demarcations in India wdll not be so 
clear — personal issues will be mixed up with public issues, there 
"will ' be many otlier . extraneous considerations coming it . is far, 
.more desirable that we should accept tke principle of a special 
majority for tke extension of tke life of tke Executive than tkat 
we should leave it to a simple majority. It is for tkat reason tkat 
.1 suggest it. I never committed myself to tke number — two-thirds, 
'tliree-fjiiarters, one-tlrird, or anything of the kind. What exactly 
that rnaJo:rity Vv ill be is a 'question which can only, be determin.ed' 
when we know the exact numerical strength of tke Legislature, 
the character of the Legislature, the functions and tke powers of 
ike Legislature. On that point, ’My Lord, I see no reavson to 
modify my opinion, although I have paid the most respectful at- 
tention and consideration to the criticism tkat has appeared on 
that point in India. 

Again, coming to the question of absolute majority or simple 
majority, which was raised hy my friend, I personally think that, 
from a practical point of view, the question will not be one of very 
great importance. Once you accept the principle of a special 
majority, or once you accept the Czeekoslovakian model of refer- 
ring tlie vote of nn-eonfidence previously to a Committee of the 
House, the question of absolute ^ or simple m.ajority seems to me to 
lose all importance. But.ifhur, friends^ here would be more con- 
tended with a simple majority on' the lines suggested by some of 
them, I would not object to, that. ■ ■ 


' . , Tliere, remains .only one more question for me to deal , 

Tliat is ; tlie question, wkick has ' been very frequently , raised ixt^- 
liiclia^ and to which reference was also, made this morning by my 
friend, the Di wan . Bahadur. ' It has been asked whetlier, under ; 
the const itutio.n "upon, which we, have - been working .since last year, .. 
we eoiiteniplate the representatiyes ■ of . the Indian States taking :' 
part ill matters which will be of a purely British Iiidia:!i ■ character. 
This question was also discussed last year, and', I beliere I am right 
ill saying that His Highness The' Maharaja ' of’ ,B:ikaner and His- 
Iligliiiess The Hawab vSahib of BhopaT ref erred to that morei or less 
in the course of their speeches.' They said , that, 'so far as they 
were concerned, they were not anxious 'Ut all 'to" take part in .matters: 
which did not relate to them or 'in. matters which affected British . 
I.iidia alone;, but where the question of' the extension of the life of 
the -hxecutiye was concerned, they would claim a voice in this- 
matter, for the very obvious reason that the Cfoverri,m,,eiit would, 
belong to them, as much as it would, belong' to, British India. '.' ' 

My Lord, I do not think that that is a matter which need very 
seriO'Usly :, disturb the peace of our minds. I believe there is 
sort of convention which has grown up in the House of Commons- 
which has a bearing on this. I think a convention has grown up 
in the House of Commons that, on the Scottish vote, there is no 
voting by English Members. 

-.Sir Samuel ■ Hoare : I, am. -sorry- to contradict Sir Tej Bahadur 

Saprti, but that is not so. What xisiiallj- happens in the case of the 
Scottish debates is that the English Slembers take a dayfe holiday 
from the House oi: Commons; but there is no couveiitioii that Eng- 
lish Members do not vote on the Scottish Estimates. Where the- 
convention comes in is in the case cf the Standing Committee for 
Scottish qiieslioiie. ils Sir Tej knows, there are several Standing 
Ooiuiuittees of the House, and one of iliem is a Scottish Commit- 
tee; and on tliat Scottish Committee iliere are only Scottish 
Members. Actually, on the :aoor of the House, however, any 
Member may take part. 

Sir Tej Bahmiirr Sapru : Is not the effect of your taking a 
holiday that you refrain from voting? You do noi send your votes 
b}’- post- or telegram when you take a liolidaj"? 

Sir Samuel Hoare : Yo, we do not, but we retrain from voting 
rather lieeause we wish to take a. day off than Because we feel we- 
should not take part in the Scottish debate I 

Sir Tej Bahadur SaiWK * Well, I hope that our friends from 
ilie Indian States are sporting enough to' take holidays on those- 
(lays when we are discuvssing questions in which they are not 
directly interested, so that: a cGnventioB '.may grow up similar to- 
that of the Scottish Committee., That is what I had in view. 
Therefore* constitutional purists in India,- who criticised this part 
of the scheme on the givmnd .that' the., representatives o;! the Indian 
Btates will secure a whip hand or-,- become a dominant factor, and' 
therefore will have a voice- ip -pur,, ajiairs wdiile we shall , not have- 
one in theirs, 'forget that there 'is. a good deal in the written consti- 
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tiitioii wliicli can l)e supplemented by tlie growth of healthy con- 
ventions and understandings. That is all I had in view^ and that 
is what it seems to me to be perfectly reasonable to aim at, 

JJ?\ SaMri : I did not quite follow Sir Tej Bahadur Sapni. 

. Does, he intend .this voluntary, abstention, ■ on the pretence of a- 
holiday, to apply to votes of no-confidence on British Indian 
' iimtters. :Or to:..apply all.roiind?.,-' 

Sir Tej Bahadur Sapru : I am afraid that is not what I in- 
tended or had in mind. My point is really this, that on all other 
inattm*s the ordinary Paiiianientary procedure will be in full force; 
l)ut. Tv lien it is a ciuestioii of turning out the Executive by a special 
vote 01 iio-coiilideiice, then in regard to that matter, and that 
iriotier alone, I w^ould give the Indian. States a voice, because the 
f GoveiMiment is as much theirs as oiir's. 

J/r. Sastri : You would give a definite voice, then? 

Sir Tej Bahadur Sapru : E^en on purely British Indian sub- 
jects. M}" answer to the criticism is that votes of no-coiifidenee 
are not of daily occurrence. If they were, then, of course, 3U')ii 
could not run your responsible government. 

Mr, tioshi : Then how does the question of a liolida}^ arise? 

Sir Tej Bahadur Sapru : On other questions. 

j 7 /^ Sastri : On other questions ;you would not bar them out by 
rills — you would only leave it to a convention? 

Sir Tej Bahadur Sa-pru : Yes, to a convention. 

J/r. Sastfi : I wish to ask Sir vSamiiel Hoare whether every 
English Membei takes a lioliday on the days wdieii the Scottis’h 
Ycit.e is taken, or whetlier certain English Meio.bers remain and 
take Dart in the debate and vote. 

SB Samuel Hoare : I could not say eategoi iea,]Iy that they do 
not take part, because a i&w of them do, and certainly there is no 
disriiuhlon in iJie Siiles of the House between, a Scottish Debate 
and v'nj other. Aii}^ Member is entitled to take uart if he 'wants 
, , ,tG. . ■ ' * ' ^ . ■ . . 

J/r, Sasi'ri : On questions oi no-confidence there is a definite 
uiiderstaridiiig that vote niaj^ be given, but in the other cases it is 
to be left to roiiTention. Why should there be a convention on one 
side and a rule on the other? 

Sir Tej Bahadur Sapru : My answer to that is that it would 
not lie fair .for either section of the House to turn out a common- 
■/’ ' Executive by itself. It must be wuth the consent of both sections. 

Mr, Joshi : You are proposing that they should have statutory 
^ * power to vote on all subjects? 

Sir Tej Bahadur Sapru : Yes, 

Mr, Joshi : If that is so, you need not provide specially for' 
giving them a vote in the ease of a motion of no-confidence? 

Sir Tej Bahadur Sapru : I -am envisaging the possibility and^ 
the probability of a convention growing up on that point, v&'iar:": 
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tlie statute is concemed, L.w.oiild not ■divide, tiie. niemtexs' of tlie 
Legisiatiire into Glass A and. Class 'B...' 1 woxiid leave it to tlie good 
sense of tlie members not 'to interfere in matters wliicli do not relate 
to tbeir part of Inxlia. 

Mi\ lyenffar : ^o joucontem-p^ a similar conventioii to grow 
n.p tiiat where cpestions involve, a British.. Indian issnej, the Inolian 
State representatives might . well ■ be indifferent as to how . the 
■'Ministij .is. tiirnecl out? 

Sir Tej Bahadur Safmi : ;So^far as the question of the, extinc- 
tion of the life of the; Executive 'by, a special vote of no-confidence 
is concerned, I make no distinction ■.between^ the two halves of 
■India; but in regard to "other matters'' ... .f.' o'-.. 

■ ,., D'/v /Ambedkar:. Would, you. mind ' specifying* some ot the 
matters? ■' '■- ■ * 

: Sir Tej Bahadur Saffu : 'Ceiitral' subjects; the 'Penal Code; 
the Civil Procedure 'Code; Income-tax. There are ' man v Things 
which do not relate to the Indian States. 

Dr. Ambedkar : You mean ordinary legislation? 

Sir Tej Bahadur Safru : Yes. 

Sir Muhammad Shafi : May I put a question to Sir Tej ? Sup- 
posing there is a vital measxire relating to British India before the 
Legislature ... 

Sir Tej Bahadur Safru : Relating to British India alone? 

Sir Muharmnad Shafi : Yes and the Indian States' repre- 

sentatives are on a holiday when that measure is being discussed. 
Supposing, on that vital measure, the Ministry is defeated — the 
Legislature rejects the measure. What will be the position? 

■ ..Sir Tej "Bahadur: Sa^rm : I am afraid you did not listen to me. 

, .1, said, . in regard to all other matters, I would, leave the or.dinarj 
Parliamentary procedure to remain in force. Eor instance, never 
mind whether they are present or not; if a Ministry is defeated on 
a vital question, then it is not a matter of their being turned out 
by a vote of no-confidence. It is a matter of their good sense, and 
they have got to resign. 

Sir Muhammad Shafi : In that case, my learned friend draws 
a distinction between a Ministry having to resign on a vote of 
censure (if such a vote is passed) and its having to resign if it is 
^ defeated on a vital question? 

Sir Tej Bahadur Safm : Yes. That hm been the basis of luy 
■argument, from the beginning, 

, The Nawah of Bhopal : May I make the position of the 

States quite edearp They are not ‘at ^ ail keen or anxious to vote on 
any matters w^hich are the concern of British India, 

Sir Tej Bahadur Sapru : That rras my. impression, and I hope 
^ I represented Your Highness'a'view-oomotly. 

‘ jiff. Zafrullah If han Supposing^ this convention which you 
want is actually establisKedi . Bov-j^ou' contem.plate that, on those 
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ciissec'b those represen tatiyes of the States who happen to hold port-- 
folios will still be present and defend their point of yiew? 

SiTyTei'BaJiaduf Sapm- : Yes. ■ The Executive is quite differ- ■ 
ent.. Therefore^ My Lord, I realty- see no difficulty. If the utmost- 
limit to which the criticism can go is that it is aiionialons — that it-, 
is not perfectly logical — my answer is veiy simple. Fo constitu- 
tion, written or -unwritten, eonld hear the test of a strictly logical 
examination. What we want realty is a workable con„stitiitioii, 
and not a eonstitiitio'n wliieli, from an ideal point of view, wo'iilcl 
be treated as a democratic- constitution. 

Lord, I believe that, on the questions which were thrown 
open by Tour Lordship for disenssion, I have said everything I 
want to say; but there will be many more points which will arise 
when the bigger question which has been reserved, .if I may say so, 
and which is still a Crown subject so far as the discussion is con- 
cerned, is thrown open. When that 'reserration is removed, then ,. 
probably, I .shall have to say ■, a. .great .many things more which- 
wmuM'be out of place at this particular moment; but -before I 
conclude, I wish again to repeat my warning that the whole dis- 
ciissioji of these permitted questions proceeds on the assumption 
that there is to be responsibility at the Centre. Otherwise.! do-, 
say, wu'tli great regret, that we shall fi-nd at the end that we- liave:-.,- 
been indulging in a solemn farce. 

. ilfr. ZafTidlaJi Khan : May I -say 'a few-^- more words by way of: 
explanation? vSpeaking entirely for m-yself, I, realise the difficulty:- 
of discuss:ing piecemeal certain sub-heads ■ that a::re intimately con- 
nected with each other. I therefore quite sympathise ■with those 
speakers who have given expression to that di:ffi.culty, and I can 
quite understand that, in spite of their best efforts, they ha've not 
been able so to divide their submissions as to confine them entirely 
witlii'n tlie limits of those sub-heads that we felt could be discussed 
without raising the eoiiiiiiTinal question. One also feels the diffi- 
culty with regard to time, which is. a very great consideration 
indeed; and one does not wish in any way to obstriict the Yvurk of' 
the Ooinmittee, On the oilier hand, one has one’^s own clilficulties, 
and one has one’s own mandate and the wishes of one’s colleagues, 
apart from those who actually sit round this table, to consider. 
It has been amply demonstrated.;, in the two veiy learned speeches 
that have been made,- that the discussion even o'l certain sub-heads 
of Head 6 is not possible without' som.e direct or indirect reference 
to other questions with regard to which we are not at present able 
to make our submission; and if that ' difficulty has arisen on one 
side, there is a corresponding difficulty which" I personalty feel — 
and I am not speakin,^ :for anybody else — and it is this, that even 
for me, then, ’it would be ".difficult to make my submission on 
certain sub-heads of Head 6, even 'if I wanted to confine mYseif to 
those without trenching on other subjects with regard to which it is 
not possible to suhinit a considered" opinion at the present stage. 


That lieiiig’ the difficulty,' aiicl 'there also heiiig hit aBxietj to 
make my cmiitribiition tow'ards' the. discussion oh these ' subjects, I 
Tcisli to make this statement — ^that ..on the whole of the subject 
uhich is HOW under discussion. I shall certainly eiaiiii my rigiit to 
make my submission .; and yet I ' .eaniiot ' make ■ it with any irrofit 
or iise iiirtil after' those' qiiestioiis ' v^liiclr. relate to the minorities 
liaue been o.iie way or the oilier' s'ettled, 

. Smmiel Hom^e r ' ljQT A Chaiieellor,. Before we break up for 
luiielieoii, I wanted' in a: sentence or 'two to reniOYe; one or tufo of 
Hit Tej Bahadur Saprii’s apprehensions.; Ee'seeiiied to tliiiik that 
we Members of the 'G-overimieiit , are- under .a. perpetual vow of 
sileii.ce — that we have followed Mr. Gandhi’s example .so syinpa- 
tlietiealij that we are silent not one day of the week but every clay 
■of the 'wee.k! I can assure him that wn have undertaken no such 
■obligation; but ' I do venture to 'say that I .thought his implied 
criticism' this ■iiiorniiig was not 'altogether justified, lie seemed to 
that we Members of the Ctovernment ought to come down 
here and ■ state categorically our position upon the many details' 
that we are discussing. That lias never been my vieiv of the posi- 
tion of the British representatives upon this Committee. First of 
all, there are a number of these details upon wdiich there must be 
latitude of opinion amongst every section of the Committee, It is 
quite clear from the discussions this morning that a conQ.plicated 
(juestion of this kind bristles with points of detail, upon vdiicli 
there may be a latitude of view even amongst one or other Member 
of the Government. Moreover, today he seemed to think that, in 
the course of the next two or three days, wu should come here and 
express our views not only upon these details, but upon tlie general 
question of reserved subjects — subjects that we are not discussing 
this morning, so far as I understand. Speaking for myself, I cer- 
tainly accept the position* that, some time or other, the Government 
will Jjave to state tlieir view upon these very important issues, .such 
as the issues connected with Crown subjects; but I do say that, 

io ask us to do it in the course of the next two or three days, when 

the new Government has scarcely been formed, and when in this 
Committee w-e have not to-day even reached those subjects, is mak- 
ing upon us rather an extreme demand. What I do say to him is 
that, upon the earliest possible opportunity, no doubt, we shall 

discuss these questions; and when that time comes we shall ol>- 

viously have to take a part in them and express our views. But, 
so far as to-day is concerned, I think, if we tried to do so, first of 
all, it -would be out of order, and, secondly, the opportunity has 
not arisen. ' 

Perhaps I may add to that, with reference to the details that we 
'have been discussing, that my own -view" in a sentence or two is 
that, a great many of the questions that we have been discussing 
this morning can only, be 'settled 'in actual working. All these 
ip.iestioiis m to what should'. constitute a vote of censure; whether 
it should be a particular /pereentage of the two Chambers or not; 
■questions, againr as in, which^ section nf the Assembly should take 
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;yart^ in^particiilar Miida of debates; q-uestioBS, ^agaiiij.. as to dbe 
...staHlitj :,of .'.tlie; Ministry. !■ tbink it is ■ very intere-stin.g tbat; we 
sbonld ■ lia¥e, discussions of 'tbis kind/ but I myself am cjnite' sure 
tbat,,,tbe^y'.wiil really only be settled in tlie actual working, of tlie , , 
constitntion . \¥beii , tlie constitution is started. It is extraordinarii}^ 
difficult , for \ ns, I tbink, to dot tbe i’s and to, cross tbe t’s "wben . 
these are/, really .snbjectsnmicb more of 'the practice of tbe constitn- 
: tion, tbaji , they are of , tbe tlieoiy of tbe eonstitiition. 

.'."Witli reference tO' tlie bigger question that, lias been raised tliis, 
mornmg, namely,, tbe distinction 'be.tween .tbe representatives of 
the Crown vsiibjects and the other ..Ministers, I venture to snggesi ^ 
,it is mncli better re.ally, to deal with 'the facts as they are' and .to. 

, ,„ recognise the fact that, in the transitional period — I purposely .say. ■ 

the transitional period there is definitely a distinction 
behveeii these two classes of people; and, if there' is a distinction, 
it is much better }iot to pretend that there is no distinction. The 
representatives of the Croivii subjects vdll not be advising the 
Governor-General as will be the case with the other Ministers ; they 
will be nnder the directions of the Governor- General. That seems 
to me to make a very definite distinction betweeii the two, and I 
would vsuggest to members of the Committee that it is really better 
■to keep in view t,liese actual facts, rather than to try to gloss them 
over and to make it appear that there is a kind of collective 
responsibility when there is not, and that they are Ministers just 
like any other Minis'ters. 

When I say that, I should like to safeguard myself to this 
extent. I cannot imagine that, in. the working of the constitution, 
there would be an irremovable gnlf between these two classes of 
people, and that on the one side the Ministers responsible to the 
Assembly would go their way, and that on the other side the 
officials responsible to the Viceroy wmnld go their way. I imagine, 
rather, that these people, being practical men and dealing with 
things as they are, will wovk an arrangement of that kind, in. the 
■transitional period, iiiiicli more b 3 ^ consultation between the two 
sides than by attempting to create a theory as to their identity 
which does not seem to me to really exist, 

No doubt w'e shall dismiss facts of this kind in greater detail 
■when we come to discuss what are called the broader issues of 
reserved questions ; but I venture to put that observation before the 
Committee this morning because I think we had mnch better face 
these facts and deal with them as facts rather than, as I say, try 
to ci-'eate a theory that does not apply to the eircnmstanees. 

(The Committee adjourned at 1-5 p.m. and remmed at 2-30 

Mr, Joshi : Lord Chancellor, I wish' to say a fewr words about 
•the responsibility of the Ministry 'to' the Legislatnre* The first, 
point to which wish to refer' is.- the proposal made by Di^an- 
Bahadnr Mndaliyar — that the Ministry shonM be responsible to, the 
“iwo Houses Jointly. That prop'osal'.does not find favour wift. me* 

n.TX. — IK 
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I feei,, Lord Ciiancellor, that if we are going now to get a respon- 
sible government in India, that government should; be ■ responsible- 
to the coiiinion people of India. Aithongh we may have a Second; 
Ohamber in India,, properly ' constituted, nevertheless , the Executive'' 
G-oveimment must remain responsible' only to 'the popular .Chamber. 
O'theiwise,, it will not be. a government ' responsible to the common 
people, blit' it will be' a government responsible to soiqb 'persons'' 
v/ho are not really representatives of the people. I consider that 
the Upper House will not 'be representative of the people. As a 
matter of fact there are' proposals that, in the Upper House,, there-; 
should be 50 per cent, of the members who will represent not 
the people but the Princes;' and there are proposals .supported by 
Sir Maneclvjee Dadabhoj- that there should be a large proportion of. 
representatives of the capitalist classes. 

Sir 3Ianecfcjee Dadabhoy : I never said that. 

J/r. Joslii : I consider, Lord Chancellor, that a real popular 
government should be made responsible only to the popular 
Chamber. 

The next point which I wdsh to touch upon is the question of. 
the majority by which the Executive Government should be turned' 
out. Mr. Mudaliyar proposed that there should be an absolute 
majority which should compel the Executive Government to resign.. 
office. Sir, I quite appreciate the desire of some members to secure- 
the stability of the Executive Government, but I feel they will net 
secure the stability of the Executive Government without making 
very large sacrifices by the devices which they have proposed. If 
you provide, in order to secure a -stable Government, that an 
ordinary majority in the House should not suffice, but that you' 
should have an absolute majoiity of members voting, I think you: 
may secure stability to some extent; but you will secure the- 
stability of an Executive Government wliieh will not coxniTiand the • 
respect of the Legivslature or the respect of the country. If a- 
Ministry has not got a majority in the House and cannot get its 
legislation passed, cannot get its supplies voted, and still remain v 
in power, I do not think it will command the respect of the* 
members of the Legislature. It will not even get the respect of 
the qxeople in the country. I have myself seen, in the present 
Provincial I^egislatures, Ministers holding office but not having 
the respect of the membei'vS of the Legislature or of the country. 
Ministers proclaim in the Legislatures their policy. They are- 
defeated on the principles of that policy. In order to keep up 
their o:ffiee they bow to the deciwsion of the Legislature. What does 
that mean? Does it mean that their principles were not very dear 
to them, that they did not approve of those principles, but that, 
in order to keep up their job, or, if I may say so, to keep in office, 
to keep up their powder, they accepted a principle which only a 
little time before the discussion they considered to be a wrong 'prin-- 
ciplef ',,1 therefore feel, Lord' Ohancellor, that if we try to secure » 
the stability of the Executive ;by ..such 'devices, we shall not get a. 
■ Ministry which commands the- -respect of the country and of the-^ 
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.Legislature. I , am ■ therefore in, favonr of : the Ministers .resigning 
as soon as they .Lnd that they ha.ye not the confidence ■ of the „ 
Memhers who '„yote. 

, Lord ..'Chancellor 3 „ while Diwan Bahadur Mndaliyar' m-as s|3eak- 
.rng,': ! placed before him’ ■ certain figures showing the position of 
■certain parties — showin'g thatj under certain circumstances, a group 
of members of the Legislature may not .vote,- .and' on." account of a 
group' of 'members not voting a 'smaller group may remain in 
■powp,. It is quite possible that in India , our ■ members of the 
Legislature .may .be divided according, to ' some piinciples— qnes~. 
tions regarding tariffs may come forward. , Those' -who .are free 
■traders will not like tariffs; those who are in favour of protection 
■wall like tariffs; but there may be some people who are indifferent 
to tariifs. These people may not vote on certain occasimis. If, 
because a certain group of members does not vote, you keep up a 
Ministry consisting of a smaller group in the House, in iny judg- 
ment you are giving your Executive Govei’ninent to a smaller 
group, and it will cease to be a representative Government. I was 
not thinking, when I asked the question, that members may not 
vote because they are Tnerel3'' indifferent to voting, but that they 
may be indifferent as to which party should form the Governmejit, 
and in that case may not vote. If you made a rule such as that 
the majority of members must vote in order to turn out a Ministry, 
you may’ keep a smaller group in power. I consider that is an 
undesirable thing. 

In order to avoid wliat Diwan Bahadur Mudaliyar called the 
passing whims and fancies of the Members of the Legislature, I am 
.quite prepared to accept some kind of provision which will prevent 
a vote of no-confidence being moved merely for vexatious purposes. 
Toil may make a rule that, before a vote of no-eon fi.dence is allowed 
to be moved, there should be a certain proportion of Members 

f resent showing themselves in favour; but even that number must 
e a small number. Lord Chancellor, the riglit of moving a vote 
of no-confidence is utilised, not only for turning out the Ministry, 
but as a preliminary measure for discussing measures of policy. 
Toil perhaps may know that in Great Britain votes of iio-confidenee 
or motions to that effect are moved, not because the opposition feels 
that the Government will be defeated or that there is the slightest 
■chance of the Government being defeated on that motion, but a vote 
of no-confidence is moved in order that the Legislature slioiild 
have an opportunity of discussing the policy of the Government. 

I therefore feel that, if you make a provision that one-third of 
■the Members of the Legislature — not even one-third of the Members 
present— must signify their assent, to moving a vote of iio-conficl- 
.ence, you will deprive the Legislature of a valuable right of dis- 
cussing the policy of the Government. I would therefore put that 
number at a very small figure, in order to prevent one, two or 
•three people only taking advantage of Their right to move a vote 
■of no-confidence for vexatious .purposes. But, as soon as you find 
That there is an appreciable group in the House— it may be a small 

pp 2 ■ 
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group^j,^ 'but aii appreciable group in the House— wiio want to clis-- 
ciiss the policy of ' the HOTernmeBt" on aii' important mea'Snre^ the,' 
vote of iio-coiifi.deiice should be allowed to be disc.ussecl.' 

■„.,t ,.TheBy the question was raised-as' to the represeiitatiYes of the; 
States, :• being . allowed ,to take 'part in a Yote of : iio-confideiice ,,on- 
British Indian matters;. and it was said'fiiat th,ey should be al- 
lowed ,to take part in such a vote. , I do not ,feel that this is the- 
right attitude to adopt. ■ We .are- anxious that there' should be^ no- 
difference in,, the. -Federal ,,Goveimment between , ,,Oeii,tral British 
Indian matters and Federal matters. I, for one, am very anxious 
that all matters' which will be- within the purview of the. Federal,,: 
Government shall be ,Federal 'matters':; but, if the' States' insist 
certain subjects may be -made' Central , so:-", far- as B-ritisli , India is- 
concerned, but should not be made Federal, then I feel that the- 
States should really have no voice, either by convention or by 
statute, in discussing votes of no-conJfidenee on the administratiom 
of British Indian matters, because I feel that, by that means, the 
States will be able to control the policy of the Government on 
matters which are purely British Indian. The Ministry may 
refuse to carry out the policy dictated by the Legislature in a. 
Central subject which is purely British Indian, and, if the- 
Members of the Legislature do not want an Executive Government 
which will not carry out their policy, then they have no remedy 
if the States can take part in the vote of no-confidence and can- 
keep the Ministry in office. Sir Tej Bahadur Sapru said that the 
reason is obvious, namely, that the States which take part in the 
Executive Government should have a voice in turning out the- 
Executive Government. The reason is obvious to me so far as- 
Federal matters are concerned, but it is not obvious to me why the- 
States should help in keeping in Office a Ministry which refuses to 
carry out the policy, dictated by the Legislature, in Central sub- 
jects which are of purely British Indian interest. It is true that 
the Members of the Legislature who represent the States will have 
to resign along with the other Members; but, if they are elected 
Members, they will be responsible to their constituencies, and they 
will be returned again if their constituencies consider their policy 
to be right. If,, on the other hand, they are Members who are 
nominated by the Princes, the Princes may nominate them again. 
If the next Prime Minister wants the same people as Ministers in 
the B.ext Ministiy, they may again be taken ; but the Princes cannot 
claim to keep a Ministry in power which refuses to carry out the 
policy, dictated by the Legislature, on British Indian matters. I 
therefore feel that no right should be given to the vStates to take * 
part in the discussion of a vote of no-confidence in a Ministry on a. 
pureH British Indian matter. 

I do not wish to speak on the other points raised by Diwan- 
Bahadur Mudaliyar in dealing with this subject. 

Sir^ Mmechje^ Daiabhoy : -My Lord, I confess that I am 
labouring under the same difficulties as. my predecessors who have- 
.apoken on the subject., on aecpuint-of these various heads 'being sa* 
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iiitrinsicallj iB.teiiocked 'and ■.mterd^pendeEt . one, ..qh . otiier, iii: 
t.He elucidation of many . probleins^ connected tlie discussion 
of tile subject, uiideivsiib-bead.(vi) of Head 5.. I'.will • eiicleavoiir, ' 
therefore j onljr to speak on matters .wbicli .are free from, aiij sinni 
iiiterdependeimej and on wiiicb..'!.' can add soinetliiiig useful "in tlie. 
smallest po.ssible way to this .debate. 

Yonr -Lordship lias perniitted, in the first instance, a ■■discussion, 
pa the subject .as^to,dhe relationship of the^ persons appointed by tiie- 
(iovernor-Geiieral to, assist ■him. in the administration of the reserveri 
portfolios, as stated . in siib-clanses (a) and (6).' My Lord, for the 
purpose of this discussion I shall assume that, so far as has been 
previously settled, Defence and External Alfairs will be reserveff 
subjects. It is only on that hypothesis that we could base any 
discussi().Ti o.n this matter. .1 understand that Your Lordship prob- 
ably will allow at a later stage a further discussion on the subject 
of Defence, as asked for by my friend, Sir TeJ Bahadur Sapru; but 
at present it would be convenient to assume the recommendatiou 
of the Federal Structure sub^Gommittee — that both Defence and 
External Affairs are, for the time being, to be regarded as reserved 
'Subjects. 

My Lord, I must congratulate Diwaii Bahadur Mudaliyar on 
the aliility and lucidity with which he has placed his case before 
this Coiimrittee. 

Chairman : I tpiite join myself with you in that remark, if 1 
may be allowed to do so. 

Sir Maneckjee Dadablioy : 1 listen to Dman Bahadur 

Mudaliyar wuth great pleasure becaxise one can be quite certain 
that he wull be always clear on the subject and that one will know 
exactly wdiat he means. As I understand the situation, My Lord,, 
at the discussion last year it wns settled that the Army Member 
should be appointed by the Viceroy and not chosen by the Prime 
Minister of the new Federal Government. But there was a great 
measure of discussion and eoiifiict of opinion on tlie question 
whether he should be selected from the elected Members of tlie 
Legislature, or xvhether he should be an official and in that capacity 
be appointed as the Army Member, If, My Lord, > the decision 
arrived at then wms that these two subjects — Defence and External 
Affairs — should he lleserved ’’ subjects and should be in tlie 
hands of the Governor-General, it is somewhat diflicult to under- 
■stand the position taken, up by -my friend, Diwan Bahadur Muda- 
iiyar, that he should be a man elected from the Federal Legislature. 
In this connection, My Lord, I 'draw, your ’ attention to the lieport 
■of the Defence sub-Committee, paragraph 3,, page 61: — 

The sub-Committee also recognised that, in dealing with 
the question of Defence, it was not possible to overlook that 
a factor that must govern all considerations of the subject 
was the responsibility" of the ''Grown through the' Committee 
of IniperiaL Defence, which body was ultimately responsible 
for examining all these problems. , It was realised that the 
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responsibility of tke Committee of Imperial Defence was not 
■sometlimg that was' special to India, but w^as. conimon to.tlie 
Empire as' a whole/ ’ 

If 'tMs ' was ' the 'deliberate^ of the Defence snb-Coinmittee, 

it seems to' my mind somew’bat impossible to reconcile the position' 
that, in future, the Army , Member should be chosen from " the 
elected' Members' of the^ Federal Legislature. " It is true thad my 
friend, the Dhvan Bahadur, has not confined the choice to the 
representative Chamber only, but has also gone to the extent of 
stating that the choice may be made from either House; but, My 
Lord, my difficulty is that, if the responsibility remains with the 
Governor-General, it seems to be a little bit unfair to ask that the 
selection should be made, from the elected members of the Federal 
Legislature. If a good and proper and capable man w'ho had some 
knowledge of military problems was available, I would w^elcome 
the selection of such a member from the Federal Legislature; but 
as long as the responsibility remains with the Governor- General, 
it is natural that the Governor-General should place a man of his 
choice in that appointment, and it would seem arbitrary to curtail 
that choice of appointment. I would therefore impose no restric- 
tion or limitation, but would leave the matter entirely to the dis- 
cretion of the Governor-General. If he likes, he can make a selec- 
tion from the elected members of either House ; or if he likes, , he 
can appoint a military man; or he can appoint an outsider who is 
not even a Member but who would afterwards become a Member of 
the Legislature. I think it wmuld be reasonable to concede this 
position if Defence and External Affairs are going to be reserved 
subjects exclusively in the hands of the Governor-General and 
subject to his ultimate and final decision. 

Then, My Lord, in this connection I w'^ould also like to add 
that it w'ould be safer, at least for the first few years, that this 
task should, be in the hands of a competent military man; and I lay 
stress on this, that it w^oald be advantageous and in the ultimate 
interests of India if the Army Member for some years to come were 
a military man. I know fully well that, in England, the Secre- 
tary of State for War is not necessarily a military man or belong- 
ing to the military service. Likewise I am. perfectly well aware 
that, in other countries, he is not necessarily a military man. I 
fully appreciate the sound argument which was advanced by Diwan 
Bahadur Mudaliyar that ultimately, at some* stage- or other. 
Defence will become a non-reserved subject, and therefore you 
should train men up so that eventually they will be able to under- 
take Buccessf ully those duties. I do not know’' wffietlier I have 
understood the position rightly. I myself attach a great value to 
giving training and military instruction to our men, and I think 
there is a great deal of cogency in the argument advanced by the 
Diwan Bahadur,., 

Sir Sultan Ahmed You will not get military instruction. 

Sir Maneehpe Dadahhopr-:-Ti\m^zn. knowledge; I do not mean 
drilling. My Lord-,. I 'pefsondly; ’ think that, under the Army 
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Member j. . some Members of tbe Iiidian. Legislatiire ' niiist be 
pointed, wko, woii.Id remaiir ■ under tlie Army Member during tbe 
.period of . transition 'for tbe purpose, of acquiri.iig tliat knowledge.. 

Mr^ Joshi^ Under- Secretaries. 

, :SiT Manechjee Dadabhoy : As Parliamentaiy.- ' -/Under-Secre", 
taries.:,' I would sugge.st, tbereforej tbe ■- same scheme as, •suggested ■ 
.in the Montag'u-Gbelinsford Reforms as regards the appointment ■ 
of ..parliamentary Under-Secretaries ■■ iri' varioins . I)ep,artnients,- . At 
page ..1883 paragraph 224 of the Montagu-Chelmsford Report, the 
s'libject ,is dealt with. As it is .essential- — as it is ,a .very .small 
paragraph and will not take 'much ■time— 'with your perinission,,',. 
My Lorclj I will read it: — 

The suggestion has been made to us that in some Prov- 
inces it might be convenient, where the press of work is 
lieavy, to appoint some members of tbe Legislative Council,, 
not necessarily elected; t<i positions analogous to that of a 
Parliamentary Under-Secretary in Great Ikvitaiii, for the 
purpose of assisting the members of the Executive in their 
Departmental duties and of representing them in the Legis- 
lative Council. We feel no doubt that the elaboration of 
the machinery which is inevitable in future will impose 
greater burdens on tbe Members of tbe Government. We 
suggest therefore that it may be advisable and convenient to 
take power to make such appointments.’^ 

Tbe power which it w-as recommended should be obtained was in 
connection with the Provinces; but I sec no objection to this 
analogy being carried to the Government of India, and the Par- 
liamentary Under-Secretaries being appointed for the purpose of 
training Indians in these diiRcult subjects during tlie transition 
period. If that is done, it will on the one hand solve the question 
and prevent any encroachment on tlie discretion, choice and power 
of the Governor-General, and on the other liand it wdll lead to the 
attainment of that knowdedge and instruction which we all so- 
earnestly desire.. 

Is ow, My Lord, it is to my mind perfectly clear that, as long as 
subjects remain reserved, though we may all thoroughly dislike it, 
some distinction is inevitable between the Army Member and the- 
other Members of the Federal Executive, ' At tlie same time, I am 
distinctly of opinion that the Army Member should be allowed to 
associate as far as possible with the other Members of the Federal 
Executive, in order to be in constant touch with the other Members 
of the Federal Executive, so as to have opportunities of knowing 
and understanding the sentiments and the desires and the policy 
of the other Members of the Federal Executive. It w^ould there- 
fore be advantageous, I think, that he should take part in all the 
Cabinet debates! In matters- which -lie exclusively within -the dis- 
cretion of the Governor-General, however,' he might express his' 
opinion and give Ms views to 'the. Executive, and he can answer- 
questions put by til© other Members of the Executive in^ order to 
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elucidate knotty problems involved, in any particular question^ and 
in order tliat tlie Executive may bave tbe lull advantage of bearing* 
tbe ,. Amy .Mtober, . tbougb they may not ultimately .have a final . 
voice in .the decision, wbieb the Army Member in eonsultation with 
the.' G-overnor-General and under bis directions, would finally decide 
to take. It would also.- enable tbe Go veriio.r- General, before, mak- 
ings bis final decision, to know tbe. views of tbe other Mem.bers of 
tbe Federal Executive, aiid 'tbat would" belp the Governor-General 
ill tbe final decision be -would have to make in connection with tbat 
naatter. 

if tbe appointment. of tbe .Army Member is . made . by tbe 
Ctovernor-General, I am firmly of opinion tbat be should bold a seat 
in one of the Chambers, and be must on other matters also have 
a right to vote, like bis eolleagues on tbe Federal Executive. If 
lie is in one House, be must simultaneously have a right of audi- 
ence in tbe other House, but be would not be entitled to vote in 
that other Chamber. In fact, it would conduce to the success of 
tbe new Federal Goverimient if the Army Member were allowed to 
be present at the time when every question is debated and to take 
part in tbe discussion of every matter. 

With regard to tbe question whether tbe Members of the 
Cabinet should be confined to tbe Lower House or should be selected 
by tbe Prime Minister from both Houses, I am definitely in favour 
of tbe choice not being limited to tbe Ijower House. If tbe Prime 
Minister thinks there are deserving and capable 3uen in the Upper 
House 

Mr, Joahi : Deserving? 

Sir Mancckjee Dadabhoy : Yes; if the Prime Minister thinks 
there are capable and deserving men in the Upper House, he should 
be at liberty to make his choice from., the Upper House also. In 
fact, it would be absurd to tie the bands of the Prime Minister in a 
matter like this. I do not know whether I correctly understood 
Diwan Bahadur Mudaliyar, but I believe he also was not in favour 
of limiting tbe choice to one House only. 

My Lord, I am entirely in disagreement with the proposition 
expounded by my friend, Mr. Joshi, that the Slates should have no 
voice, either by statute or by convention, in British Indian matters 
or also in tbe question relating to the vote of no-confidence. My 
Lord, we are starting this Federation, which is a new and novel one, 
with tbe idea of taking tbe Princes completely with us and merit- 
ing also their confidence in our work. We want them to associate 
with us more and more, and to come into closer and closer contact 
, with the other IFnits of tbe Federation, so tbat tbe whole Federa- 
tion may work in barmen}’' and in peace, without friction, without 
Jealonsies and without- any .troubles. I 'cannot see any logic, or 
any great point, in tbe argument, that the- States should be debarrAd 
jfrom partieipating in thw-,matterB. We are not going to put anj" 
pressure on the- States 'that: ‘/they;., must vote, or tbat they must 
" abstain, or tbat they mattet; but if ■ they choose-' to 
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discuss a matter and to -express 'tlieir. opinions mpon itj ty ail. 
means -let them, tove the xigJit 'to do so/ ' 

Mr.^ Joslii : May I ask a question, of Sir Maneekjee',Daclal)lioY? 
If a :'Ministry refuses to,, carry '.out the policy of the ’liegislature In 
a Central,, .subject for ' British, India,, what- is , the reme,cly , to the' 
Legislature? 

■Sir Maneckjee Dadabhoy : You 'give' them a ■ holiday on- that 
day. ■ 

Mr, Joshi : Give a , holiday .to whom-?, 

:SiT Maneckjee Dadabhoy ;■ The- States. . 

, Mr, Joshi: Yes. 

Sir Maneckjee Dadabhoy : I say, why force -a holiday -on them? 
If ,they, are not interested, they will not take .part in .the debate. ■ 

Mr, ■ Joshi It is not a. question .of. not beingv' interested. in a 
debate. They may be interested in keeping in a Ministry which, 
refuses to carry out the policy of the Leguslatiire. 

Sir Maneckjee Dadabhoy I disagree with you. And, 
especiall}^ — are not tlie vStates generally i.iite.rested eit.her in the' 
retention oi* lemuval of the Federal Executive? Have tliey 
not the same in teres t as the other 'Hnits as to 'whether a particular 
Executive has becoioe obnoxious and ought to be removed or not, 
or is dangerous to the ])eaee of the country, or is otherwise unfit to 
carry on its u ork? Why should they not have a voice even in all 
such matters? I am. unable to understand eitlier tlie cogency of 
the argument, or even its logic. 

Yow, M}^ Lord, the Divvan Bahadur has referred to the Foreign 
portfolio as well as to the portfolio relating to External Ahairs,. 
and having divided the foreign affairs into two co.mpartm.ents-~-one 
the position of Indians in the Dominions, and the other the position 
of Indians in other parts of the British Empire (by which I under- 
stood him to mean Grown Colonies) — he has aligned that we should 
reserve some control over these matters also, though technically 
they may be foreign affairs. T agree with Sir Tej Ba.hadiir Sapro. 
that, u.oless we know exactly’' wdiat the details of these matters are — 
what subjects will be regarded as foreign, it is difficult to express 
anj" definite opinion on the subject; but so far as immigration and 
other matters are concerned, our laws provide vsuffieiently and ade- 
quately for the health, employment and the safety of the immi- 
grants. 

As regards the statement that we are now having Trade Com- 
missioners appointed in various parts of Europe, and that external' 
matters also should be under some control of the Executive, though 
it looks a vet)’' attractive proposition, I am afraid it might land ub 
in 'difficulties'. I do not know what the sphere of External Afairs 
is going to he, and it is therefore not possible for me to express: 
any definite and explicit opinion oh the sxxhject. 
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TlieD.^ Mjt"' Lord;, as regards :sub-liead '(ii) of - Head ;5j ; tbe import- 
ant qiie-stion is, wliat is to be 'the mimerical strength of the Hederal 
Executive. The Diwan, Bahadur has pointed out that -in .South 
Africa the numerical strength, is ten as a 'maximum, and, he has 
siiowii his predilection ,in 'favour -of the Australian model, where 
initially a fixed .number .is' provided for, but power As' given, under 
Sections 64 and '65 of the Act, to the Federal Legislature to increase 
the numerical strength, - Finally,' the Diw'an Bahadur has urged 
tliat t.lie iiiaximiini of ten would be a reasonable figure,, including 
the Eeserved subjects. He has divided , the subjects.^under 
diifereiit groups which wedrave- all heard. ' Mjr 'apprehension is that 
the policy of incurring heavy -ex.p'enditure -of -a reGiiiTing. nature is 
unnecessary for India. ■ 

Chf.iirma?i: Would you m.ind just . repeating that? I .did. not 
quite catch it. 

Sir Maneckjee Dadahlioy : My submission, My Lord, is that 
the expenditure in connection with the maintenance and establish- 
meut of the Federal Executive should not be allowed to overstep 
the limits of ordinary prudence and economy. The Montagu- 
Ohelmsford scheme made the administration, not only in the Pro- 
vinces, but in the Grovernment of India, top-heavy. It involved 
excessive expenditure. The work that the Governors in the Pro- 
vinces, with two members of the Executive, were formerly doing, 
was clone afterwards in some Provinces by five members of the 
Executive Council, who were provided besides with two or three 
other Ministers. I feel that the financial situation in the near 
future is going to be somewhat critical; and as the revenues of 
India will not yield large sums of money or permit of a policy of 
extravagance, as has been done in the past by the Provincial 
Governments or Government of India, it will be necessary to limit 
our expenditure to a great extent. It will therefore be prudent in 
the first instance to make the Federal Executive not a very large 
body, but a body such as is actually required for the carrying on 
of the work. I do not see why the present number of the Govern- 
ment should not be adhered to. My friend, the Diwan Bahadur, 
has said that, owing to a combination of portfolios being under 
the supervision and control of one "individual, difficulties have arisen 
and. Provincial Governments have become extravagant. The Diwan 
Bahadur also cited a concrete instance, stating that the Finance 
Department or the Financial Member of the Government of India, 
being in djarge also of tariffs and customs, whenever he fell short 
of inoney. hod a great inducement and temptation to raise Customs 
didies: ami from his experience he argued that such a. poliev was 
an ohiioximis one. I quite realise that there is a great deal of 
force in wliat the Diwan Bahadxir has said; hut if that argument 
were logically carried to its furthest extreme, what woukl'be the 
result? Where a man can take charge of and have under his 
control half -a 'iozen subjects,' the same argument will hold good, 
and you will have tomreate lor each subject a special portfolio' 
Therefore, My Lord, the portfolios, which ’he described are, in my 
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opinioBj soiiiew]:iat:superflxioxis and iinnecessarj. I., would now give 
Customs and otlier things to tlie Fmance Deparfcmeiit.. Eailways 
and Public Works can'easity and sboiild, in my opinion j,.:be left : 
to: tlie .person' who holds the portfolio of Trade and Commerce. The 
Minister' of the Interior can 'safely hold the portfolio of .Justice, ■ 
I therefore think it is not 'necessarj^ to have so m'anj^ Ministers but 
that Ave slio'iild limit' the 'choice. 

Kow.,. My. .Lord, for the integrity .of ,' oiir service,.; for the main- 
tenance, of the dignity .of the new .Executive, "I' think they should 
.all be placed on a footing of equality as regards their salaries.. I 
aiii '.not. ill favour of reducing the salaries of some Members and 
placing .them in a position, of disparity as.' compared with others. 

I do not think it would be conducive to the interests of India. It 
might be misinterpreted and the position and influence of such 
Members drawing smaller salaries may, in the minds of ignorant 
people, be affected by their salaries being Imver. It may be 
thought that they do not occupy as high a position as others in the 
Executive. I do not know what salaries we are going to fix for 
the new Eederation ; but, whatever salaries you are going to fix, 

I am certainly of opinioii that all the Meiwhers of the Executive 
should be placed on a footing of equality. 

ZSiow, My Lord, vdtli regard to question (v) of Head .5, which' 
deals with the question of the responsibility of Ministers to the 
Legislature, the Ministers must necessarity 'be responsible to the 
neiv Pederal Legislature. The question has been raised Avhether 
their responsibility should be joint and collective. I may at once 
say that I am in favour of collective responsibility. We have seen 
from our experience of the Avorking of the dyarchical system in 
the various Provinces, that AAdiere joint responsibility was not given 
there have been failures and friction. Iso Ministry has surviA^ed 
for long, and the administrative machinery on the whole has 
suffered. In the new Eederation, at least so far as all the Members 
of the Executive, with the exception of the Members for tlie 
reserved subjects, are concerned — ^Avho in my opinion cannot 
1)0 brought AAutliin the sphere of collective responsibility— there 
should be wdiolly collective responsibility ; and all the other Mem- 
bers of the Federal Executive should be held responsible for tbe 
acts of omission and commission and other actions of individual 
Menihers. Unless there is that -collective responsibility there will 
never be sufficient incentive to Avork together, to hamioivise their 
thoughts, to harmonise their differences and to come to a definite 
agreement on all important matters. 

With regard to the Atmj Member and to the person who Avil! 
hold the portfolio for External Affairs, they will be under the 
direct control of the Governor-General; and I cannot see hoAv aa'o 
can extend the principle; of collectiA^e responsibility to those 
Members. They would' be entirely under the orders and control 
of the Governor-General, whose decisions they would be bound 
to carr}^ out. It" is,"' theriefore,' not possible to impose 'on. them 
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"this collective responsibility, which. ordinarily" is essential, for the 
imificatioii of the policy of the Federal Execiitive. , , ■ 

The question has been raised ’.as to how' the .Federal Ijegisla-tiire 
is to entorce responsibility, and . I iinderstand there have ' been 
some (liflerenees of opinion on this niatter. The ordinary method 
i.s by a vote of no-confidence. The Diwan Bahadur, who inaugu- 
rated this debate, has in 'this connection recommended thaf a 'vote 
of . no-confidence, if it is moved, should have the support in the 
first instance of a certain number of members, and that members 
of both Houses should sit together and should decide the question 
by an. absolute majority. There is the other view that, under 
onlinaiy circumstances, a bare majority would be sufficient. If 
Hie re^'ommendation of the Diwan Bahadur — that both Houses 
should meet and dispose of the question — ^be adopted, then, in my 
opinion, there is not much danger of the real issue being lost 
sight of by the combined liegislature ; and in my view it is highly 
anlikely ihat they will arrive at a wrong decision. In that case, 
I think, a bare majority, or a sufficient majority, would be quite 
ample. I do not see, My Lord, any special reason why, when 
the two Houses of the new Federal Legislature meet together, and, 
consisting of men, as they will be, of abilit}^ learning, knowledge 
and experience (and I come now to the question put to me by my 
friend Mr. Toshi), they cannot be trusted completely in thrs 
matter. They are not all likely to go wrong. If they are likely 
to go u rong — if they are not men of sufficient standing and ability 
to decide such a question — then I say that we^do not deserve k 
Federation at all. If we cannot trust the members of these two 
Houses, then I ask, why trust the administration of the country 
to them? T am therefore strongly of opinion that a bare majority 
wull be adequate. 

My T .‘ 03 'cl, I will not tronlile the Committee any further. There 
are many oHier matters on which I would like to speak, l)ut I am 
afraid tliey are so much interconnected with the other questions 
that I shouM he trespassing upon the injunction laid down by 
Your Lordship if I were to do so. At the same time I reserue my 
right to speak at a later date when these other points are discussed. 

7J JI . The ^I'oirnh of Blwfal: Loi’d Chancellor, I wish briefly 
to indicate our views on the questions raised by you. The first 
question deals with the appointment of the Federal' Ministers. As 
the basis of Executive power i.s vested in the Crown, as represented 
by the Coveruor-Ceneral. we think that the procedure sugge.stcd 
in paragrapli 0 of the Second Eeport of the Federal Structure sub- 
Comnuttee, as it follows the constitutional precedent in tlie Domi- 
nions under the Crown, may he adhered to. The appointment 
of these Ministers should, in our opinion, be made by the Governor- 
General in consultation with the Prime Minister. 

_ Witli, regard to question (ii), that is,, the number of Federal 
Miinsiers. we think that no specific limitation need be laid down 
Uie Federal Ministers should bAas few or as many as circumstances 


■V deriiand, and tiae: :tO:. detarinme . aiid, modify tlie number 

01 Ministers slioiild be 'Witk tke G-o%^eriior-CTeneral acting in cob- 
siiltabioii'Witk tie Prime 'Minister.,' 

, ' 111 regnxd, to tlie' question of' the representation of Indian States 
^in the Federal Execntive, ' whatever ' -niy own views niaj be, tie 
.majority of the Indian States Delegation feel that the r-epresenta- 
•tioii of ' the' States in ■ the ■ Federal' Execntive • shoiild be secured 
]}j a 'constitutional convention. It is felt "that it slionlcl not be 
left solely to the discretion of ■ the authority ap|)oiiiting the 
Ministers, or, to the' Paidiamentary streiigtli of the group repre- 
••seiiting the .States. . We, -however, agree that no statutory provF 
si on is necessary in this connection, for all that my colleagues ask 
is that the convention should be firm estahlished and that every 
Ministry should contain representatives from the States. The 
•question raised in sub-head (iv), therefore, does not arise. 

In regard to tlie question of the responsibility of Ministers 
raised in sub-head (v), we agree in general with the view expressed 
by the British Indian Delegates. ; The Ministers will be responsible 
to the Legislature in the sense that (1) they will be aceoimtable 
for their actions; (2) they will eoiitiiiue in offi.ce as long as they 
•■enjoy tlie (lonfidence of tlie Tjegislature ; and (3) the Legiskitiire 
may have authority to dismiss a Ministry, not enjoying its con- 
fiderice, by a direct vote of censure. The responsibility of the 
Ministry should be collective. This is the essence of Cabinet Go- 
vermiient. Whether collective responsibility should be recognised 
and expressed in the constitution, is a different question. If, as 
we have postulated, there is to be a Prime Minister, and his 
colleagues are selected by the (Tovenior-General in consultation 
with him, then, I believe, the collective responsiliility of the 
(^abiiiet follo^vs automatically, and, in iny opinion, need not be 
expressed specifically in the constitution. I should like, however, 
to make it clear that, by accepting the principle of collective 
responsibility, the representatives of the States who may Ijc on 
file Federal Executive do not desire, as far os they are ooncerned, 
to l>e plac^ed in the position of having to participate in the deci- 
sion, of purely British Indian Ce’'d'’‘-*al sulijecfs. if there be anv 
such subjects. 

With regard to sub-head (vi) also, %ve hold that the I^Iirnsfers 
it] charge of the Crowui subjects should have the right io attend 
Cabiitet meetings. They should be members of one or other of 
the two Houses, with the right to speak in both but voting only 
in the House of which they are memoers. 

The question as to when a Ministr}^ can be said io retain or 

have lost the confidence of the Legislature, justifying its con- 
tinuance in office or resignation, shotild be left to constitutional 
usage and practice. If a Cabinet cannot enact legislative measures 
which it considers- 'important, or cannot get sii;pplies voted, it will, 
I suppose, have to '•■resign,.; - It is 'for the Ministry itself to judge 
whether it can carry on,; the' King’s Government. Personaily^ I 
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lioW that 110' special pro vision iS'. necessary., Whetlier a .Ministry" 
would be justified in retaining office if, on any giveii ^iiiatter, 
they were accorded tlie support of one Chamber but deiiiea that 
o£ the other, isy'a.'difteim^ question. It„depends almost entirely' 
on whah I£ a .Bill,- -whicli. a Ministry considers- 
vital, is thrown out by o.iie House .and does not secure the necessary 
majority in a Joint Session, and if the Ministry considers it an 
essential part of its progTainme, it will no doubt resign. We agree- 
witli Diwan Bahadur Mudaliyar that the decision should be by an* 
absolute majority of the two" Houses, but we do not wish to press- 
ihe point and would accept, the agreed views of British India in 
this matter. We have accepted the co-ordinate character of the- 
two Chambers, and therefore, generally speaking, a Ministry woukl 
have to semire support from both Houses; but support or opposi- 
tion of a particular measure, unless it is declared to be a question 
of confidence, does not necessarily show that the House in wdiich 
the opposition, to that measure is powerful has lost confidence in 
tl)e Ministry. So far as the participation of the States in the 
discussion of Central affairs is concerned, the Indian States Dele- 
gation has stated its views clearly and definitely — they do not 
wish to participate in it. 

In regard to this subject, I crave your indulgence for a few 
minutes to express my views in some detail. Though, My Lord,, 
they are only my personal views, I feel that I shall have the support 
of some, and perhaps of a large number, of my colleagues on this 
subject. My colleagues on the other side are well aware that 
I myself, and most of my colleagues on the Indian States Delega- 
tion, for reasons well known, have not been so far in favour of 
the creation of an Indian States bloc. By the same process of 
reasoning, we are opposed to a confederation of British Indian 
Provinces. As lo.Tig as there are Central subjects we fear there 
w’iil be one solid bloc of British India always- dominating the 
Federal .Legislature; and the ideal which j’ou. Lord Chancellor, 
so eloquently put forward, of having no two Indias in the future,, 
will become unreal from the very beginning. I am therefore con- 
vinced that it will be detrimental to the best interests, both of the 
Federation as a wdiole and of the Indian States, to have tw’-o lists 
of subjects of common concern, one Federal and the other Central. 
In the first pla-ce, My Lord, it will be ‘Uiifair to British India 
that we of the States, wdiihst claiming immunity from interference 
In fjur infernal domestic affairs, should in any shape or form have 
any voice in the interrial affairs of ptirelv British Indian Provinces, 
whether iii regard to legislation or policy, "or the passing of a vote- 
of no-ecmfidence in connection with any of the subjects proposed 
to be Centralised, resulting in the r 4 ignation of" the Cabinet. 
We do' net ask for it. Secondly, Mj Lord. ■! am personally of the- 
view that, if the list of Central 'subjects ivS retained, it will only 
he natural if it acts as an incentive to the Federal Government' 
to extend its sphere of Jurisdiction ,tod desire to exercise similar- 
authority 'ill respect of Indian Btates.-'. We do not want this either.. 
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'■'Tlie process of levelling down in tlie case of the States may irresis- 
tibly follow. We have all along made it clear that we do not wish 
to be levelled down to the status of British Indian Provinces 
as they are to-day. We shall, of cotirse, welcome the levelling 
lip of. the Provinces; but I am afraid it will not be possible, for 
ns to agree , to the levelling' .down '"of the States. This has been 
-one of the fimclamental conditions which you, My Lord, know’ the 
States have all along laid down. If there is to be federation, 
tlie w^hole problem wall have to be considered wdth the sole object 
•of creating completely autonomous and internally iiidepeiideiit 
.Provinces for the .purposes of federation. ■ This, I ani coiiviiicecL 
■would make our. Federation real, stable and more easy, to w^nrk. 
If, bow’ever, My Lord, this could not be done at once, I should 
like to make our position clear. We are neither anxious nor 
desirous to have anything to do with the alfairs concerning British 
India alone. We realise the difficulty regarding tlie vote of no- 
confidence resulting in the resignation of the Federal Executive, 
and I do hope that some solution of this problem wall be found, 
which wall avoid the necessity of our having to interfere in any 
matters w’hatsoever wdth what may be purely British Indian affairs. 
As long as this is not done, I think we shall prolialily take a lioli- 
day on these occasions. 

d/r. Joslii: I sliould like to know’ from His Highness w’hat is 
exactly the meaning of the w’orcls constitutional convention.” 

H.H. The Natvab of Bhopal: As it develops and grows, the 
convention may grow that our representatives should be od the 
Executive. Tliat wms the idea. 

JI/?% Joshi: Not statutory? 

H.H. The Nmvab of Bhopal: Not statutory. I made that 
■•clear, 

Mt. Joshi: There may be a majority in the Legislature hold- 
ing, for example, free trade view^s. Will the representatives of 
the States, if they are nominated officers, be a'ilow’'ed to have 
■political views, such as free trade views or protectionist views; 
and if they are not allowed to bold political views on mailers of: 
policy, liow^ can they enter a Ministiy and that Ministry l)ecom(^ 
a lioiuogeneoiis one? I see some difficulty in representatives of 
the States being Members of the Executive when the Executive 
is to consist of people bolding definite views on politics, 

IL Jf. The Naimh of Bhopal: Our view is that we do not 
think any Government would like to leave the States out and not 
have tlieiii. represented on the Executive, Moreover, the rcpre- 
•sentatives of the States,, if they are appointed to the Executive, 
will have no connection whatsoever with the States ilieinselves. 
They will have their policy according to their own views, and 
Lave nothing to do with the policy, of a State ur a group of Staten* 

. ‘ ^' ■_ .(The GommiUeeaijourned’at 4 : p.m,.)'-' ' :b" 
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'Tub following FOTE was HAFTBED in, BT E^AO, EaHADTJH iiRISIIN.AMA.i 

Chabi. 

. I liave been asked to state the. views of .the ladiaii States Dele- 
gation on the questions coming, -under Head 6. 

Q. (1) As you have pointed out in your Ifote, under the present 
GrO'vetnniej'it of India Act, both the 'Central and Provincial Legis- 
iat lives can legislate as to all matters and subjects,' the only 
tliffereiiee being that provincial legislation does not extend beyond 
the ProAUiice. We think that generally such a system i'S .iiicoiii-- 
patible with and should not continue under the Federal Constitu- 
tion we are contemplating..' As the future Federal Governnieiit 
will hove authority only "in such matters concerning the States 
as are expressly delegated to it by them, its legislative competence 
"WO 'III d l)e limited by the scope of that delegation, it is only by a 
idose adherence to this principle that we can ensure the smooth 
working of the constitution and the maintenance of the sovereignty 
of tile States in the spheres in which sovereignty has not been 
delegated by them. It is, therefore, necessary that the legislative 
powers of the Federal, and State and Provincial Legislatures 
should he clearly defined in the constitution. 

Q. (3) The States accept the principle laid down in the First 
Eeport of the Federal Structui^e sub-Cominittee that the enact- 
ments of the Federal Legislature, acting within its legal scope, 
should have full force and effect throughout all Units in the 
Federation, and agree that consequently Acts of the Federal Legis- 
lature relating to Federal subjects shall appH iiroprio vlgore to 
the territory of the States which are members of the Federation. 

Q. f4) In the case of Federal subjects the administration of 
W'hich is reserved by the States or vested in them, we are of opinion 
that the States should have the power of coneiirrent legislation. 
This would he a very useful provision from the point of view of 
eii acting rules and orders, and, may be, regulations in the nature 
of additions consistent with the Federal Statutes, so as to make 
the local administration of the subjects conformable to local con- 
ditions. Such pow'ers of concurrent legislation are found in Federal 
Constitutions, and we are particularlv thinking of sucli powers 
as are provided in Articles 6, 7, 13 and 13 of the German Coiisti- 
tufion. The States are anxious to retain such a power; and as 
any concurrent or subsidiary legislation will only be valid so far 
os it is consistent with Federal law, it is desirable that such power 
should he reserved to them. ■ ■ 

Q. (5) We have answered the question of concurrent legisla- 
tion from the States' point of view.^ The States will retain^ their 
full^ sovereign rights to legislate exciusively for their subjects and 
territories as regards all matters except those in regard io which 
tbev have delegated powers 'to the Federal Government ;• and they 
will retain mowers of concurrent.' or'- subsidiary legislation with 
regard to Federal subjects the administration of which is in their* 
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lia'iicls. It , shoiiM' be , provided tliat Federal , law, s.lianld over-ride'' 
State law" and State law /-sliould’ Tbe void'to' tlie exte.nt,;.of .its repiig-' 
nancy, to Federal vStatiites. . 

, Q. (6) Tlie strict delmiitation of powers, is ■, an esse'iitial feature 
of, a .true .Eederation, and so far ns tbe States are concerned tliey 
are of opinion, tliat .the' question of vltra shoiild he left,, exclii- 
'sively to the Federal Conrt.' 


PEOCEEDmGS OF, THE, FoETY-EOIJETH MeETIKG OF THE ; FeDEEAL 
Stehctuee Committee, .held ox the 2nd Novembee, 1931, at 

• ■ I1-0:'a.M." ■ . . , ' , ■ ' 

Discussion on the Draft Third Report. 

Chairman : Yonr Highnesses and Gentlemen, the draft Eeport 
of thivS Committee on the Legislatnre and on Federal Finance was 
circulated on Satnrclay, in accordance with the undertaking that 
was given to you last w'eek. I had hoped to circulate at the same 
time a draft Eeport on the Federal Court, but ive were not quite 
able to get it ready, 

I need not remind you, because I am sure .it is 'very present to 
your n'iirids, that the greater tlie ineasiire of, a,gTeenient here the 
more li.kely it is that the Bill before Parliament wdll has^e a 
smootli and unanimous ])assage. I cannot say anything mos*e 
about that: but it is obvious that, if the suggestions come witli 
the almost unanimous .sup])ort of this Committee and of the Con-* 
ference, they must carry great weight with all political parlies boih 
in India and in England. 

I do not propose to conclude my remarks w-itlimit breaking a 
tradition! . I am ratlier fond, pei'soiially, of bieakiiig traditions. 
It is a rule that the Civil Service in England does its wnirk anony- 
mously. They are most invaluable guides, and we are only too 
thankful to have the benefit of their experience. If I may be 
allo’wed to say so, rather in lighter vein, I think you will find, 
wdieii you get your owm Civil Service, that nineteen times out of 
tiventy the. Civil Service is right, On the twentieth time, you had 
better get your own way wdiether you are right or not. 

I wish to place on record here the names of the gentlemen wdio 
have enabled us io produce this Eeport; and not only this Eeport, 
but the various Heads of discussion and the various memoranda 
which have been circulated from time to time during our meet- 
ings. In the early part of this year these geB.tlemen formed a 
small committee, and they have been working early and late— I 
think I might certainly say every w-eek and I might also say every 
day—upon Indian affairs. Really, 'their knowledge is encyclopaedic, 
I want to have the names of these gentlemen placed upon the 
record in order that, in future, the proper thanks of the people 
who come after us maybe given .in the right quarter. The gentle- 
men whose names I desire to mention, and who have been 'Of ,the^* 


852 


' assistancej/ and witliout wliose lielp and adidce 
certainly I could not liave presided, are as follows:—' 

Sir. Claude,, Schuster, 

■Sir Edward Cliamier, 

Mr. Eing, 

Mr., Carter,, 

. ...Mr, ■ Patrick. 

‘I make bold. to say 'that, when the future history .of India is written, 
■the thanks of the people wdio will benefit by it will be far more 
due to these gentlemen . tha.n. they are to . any of ns sitting .round 
this table. 

I iiO'W ■ propose- to read through the Report, and.- then. to. come 
back to each paragraph.' 

{The Chairman then read 'paragraphs 1 — 51 of the draft Third 
Report.)’^ 

Introductory . — ^The Committee’s task at the Second Session of 
the Conference was to continue their discussions at the point at 
which they were left by their Report of 13th January, 1931, and 
by the Prime Minister’s Declaration of 19th J aniiary, and to endea- 
vanr, so far as possible, to fill in the outlines of the Federal Consti- 
tution for Greater India which was sketched in those documents. 

2. In approaching this task the Committee have been assisted 
by colleagues who did not share in their earlier deliberations. In 
this connexion it will be remembered that in virtue of an agree- 
ment recorded in March last the Indian National Congress decided 
to participate in tlieir labours. 

3. Since J aniiary last there has been much public discussion of 
the constitutional proposals wdiich emerged from the last Session of 
the Confei'enee. The Committee resumed their deliberations wdth 
the knowdeclge of this public discussion, and with the conviction 
that it is in a Federation of Provinces and States that the solution 
of the problem of India’s constitutional future is to be found. 

4. A further examination of the problem has confirmed them in 
the belief that by no other line of development can the ideal in 
view be fully realised. For this purpose it is essential that the 

India ” of the future should include along with British India 
that Indian India ” which, if Burma is excluded, embraces nearly 
half of the area and nearly o.ne-foiirtli of the population of the 
country—aii area and population, 'moreover, which are not self- 
■■ contained and apart geographically : or racially, but are pai^t and 

* These’ paragraphs, as amenAsd in consequence of the ensuing di'seussion. 
arej)iinted as paragraphs T>f the Third Report of the Federal Structure 
'‘Committee, w pp* 931 — ^943; v' u, 
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parcel of tiie:, country’s fabric and its constitution 'imist be 
on Hues, wbicli .will provide a ■ satisfactory solution for bhe ' problem, 
of tlie existence side by side of-futoe self-governing Provinees and 
of States, , with. 'widely varying politics and different de.gTe,es . of ' 
'internal, sovereignty whose fortunes, are, and must continue .to be,, 
closely interwoven*. 

5. The Committee rejoice to think that the PrinceSj while- 
rightlj^ determined 'to maintain their internal' sovereignty, are 
prepared,, and indeed anxious, '■ to share, with the British Indian 
Provinces in directing the common affairs of India. 

„ '6.. It will' be easy' for 'the constitutional . purist, 'citing F'edera'l,, 
systems in widely different countries, to point out alleged 
anomalies in the plans which the Committee have to propose to 
this great end; but the Committee, as they stated in their First 
Report, are not dismayed by this reflexion. Their proposals are the 
outcome of an anxious attempt to understand, to give full weight 
to, and to reconcile, different interests. 

7. The Committee have taken into account 

(a) the widespread, ' desire ' in India for con.stitutio'iial' 
advance; 

(b) tlie natural desire of the Indian States to conserve^ 

their integrity ; ' , , 

(o) the indisputable claims of minorities to fair treat- 
ment ; 

(d) the obligations and responsibilities of His Majesty’s. 
Government; and 

(c) the necessity, paramount at all times, hut above all 
at a transitional period like the present, when the economic 
foundations of the modern world seem weakened, of ensiiring- 
the fiuaiieial credit and the stability of Government itself. 

8. Without a spirit of compromise sucli diverging interests can- 
not be reconciled; but compromise inevitably produces solutions 
which to some, if not to all, of the parties, may involve the sacrifice- 

'. .of 'principle. 

9. It follows that in many cases, many members of the Com-- 
inittee would have preferred some vsolution other than that which 
appears as their joint recommendation. But recognising that the^ 
basic aim of this Conference is, by the pooling of ideas and by the- 
willingness to forego individual desires for the common good, 
attain the greatest measure of agreement; above all recognising 
til at -the time has come for definite conclusions, the Committee are 
prepared to endorse the conclusions set out in iliis Report. 

ICK The stmcttire^^ size and composition of the Federal Legishi^' 
turc , — The Committee expressed the view in their previous Reports- 
that the legislative organ of the Indian Federation should consist 
of two Chambers, which -will-'-be empowered' to deal with the whole^ 
range of the activities' of the .Federation, both those which affect: 
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'Britisli India only, and tliose wMch affect all federal tendtoTy. In 
'.tlie course of . tlieir, discussions preferences ■were expressed in some' 
quarters for a uiiicanierai .Legislature, -on , consideratiGus .alike of 
■.simplicity, efficiency and ^ economy' ;■ ‘wliile some' in,embers .■ iir^ed 
that, having regard. , to^' the nature of the matters to be dealt .with 
'by the Federation, a single small Federal Chamber, which would 
..adequately, reflect the views of the Goveriiiiients of the constituent 
Ilnits, would be the right solution' of the;. problem., 

11. At a later stage again the Committee was placed in posses- 
...sion of proposals which they' have not. been -able 'fully to discuss, 

. but which clearly demand further consideration, though the Goni-' 
mittee .fully realise, that the adoption of either of these plans would 
involve material modification of the. fraxnewor,k hitherto contem- 
plated* 

12. One of these plans would substitute for the Upper Chamber 
a small body consisting of nominated delegates of the gOTeniments 
of the federating Units, which would have the right of initiating 
legislation and would be empowered to exercise a suspensory veto 
over the measures passed by the elected Clminber. This body would 
also have the right to express its opinion upon all measures of the 
Federal Government before they were laid before the elected Cham- 
ber. The authors of this plan also contemplate the possession by 
this body of certain advisory functions in the administrative sphere. 

13. The second of these plans contemplates the confederation of 
the States into a single collective body for the purpose of federating 
with the British Indian Provinces. Its suj>porters would prefer a 
single Federal Cliainber in which the representation of the Indian 
Sta-tes collectively should be 50 per cent., the representatives being 
selected by an electoral college consisting of the federated States 
as a whole. In the event of a decision in favour of a bicameral 
Legislaturt^, 50 per cent, of the seats in the Upper Chamber would 
he reserved .for fclie States, their representation in the Lower Ghani- 
bem being on population basis. 

14. Upon the assumption, however, that the Legislature is to 
be bicameral, a variety of factors must be taken into account in 
determining the siK;e of the Chambers. Cogent theoretical argii- 
luents can 1)6 adduced (and w^ere in fact advanced ])y some Dele-* 
gates), in support of the 'view that for a country of the size and 
population of India, a Legislature consisting of from 600 to 700 
members of the Lower Chamber and from 400 to 500 for the Upper, 
cTuild not be reg:arded as excessive in size, and that smaller numbers 
would fail ti> give adequate representation to the many interests 
which might reasonably claim a place in it. On the other hand 
arguments no less forcible w^ere a'dduced in favour of the view that 
Chambers exceeding 100 to 250, respectively might prove ineffective 
organs of business." We have 'given these divergent views the best 
eonsidemlion of which we .■ are' capable, and recommend as the 
result that the ''’Chambers- ''^ould-'-nonsxst, as' "near as 'may be, of 
200 and members respectivtly',;- in’- which the allotment of seats 


to the States should he in the proportion of 40 per cent., (or 
appiwimately 80 seats) in the Tipper Chamber, and 33| per cent, 
(or approximately .100'' seats) In' the : Lo'wer. . ■ 

15. This latter recommendation is, of course, based on the 
assumption that the whole body of the States will eTentiially 
adhere to the Federation. The view was strongly expressed that 
in the case of States not adhering at the outset seats allotted to 
them as the result of the procedure contemplated in paragraph .26 
shouH remain unfilled pending their adherence. J3ut it %Yas also 
urged that this might lead to a situation under which States 
adhering at the outset could find their total voting strength i.)} 
the Legislature so small as to be inconsistent with their position 
as representing one of the main constituent elements of tlie Federa- 
tion. Thus in the event of the original adherents not forming a 
substantial proportion, that is to vsay, at least one-half, of Indian 
India it will probahl3?' be desirable to devise some method of 
weightage by which their voting strength would be temporarily 
augmented pending the accession of other States. 

16. In n.nj event difficalty might arise in regard to States which 
are grouped for purposes of deputing a represeiiiative, I nit it wfralcl 
be premature to attempt io suggest the l>est solution for such 
problems until ihe measure of adherence b}^ grouped ''' States 
can be faiily accnnaiely ascertained or foreseem The Committee 
aecordingh* content themselves with expressing tlie hope that the 
measure of adlierence in each group will be sufficiently great to 
justify the filling of the seat allotted thereto the noiuinations 
of the adhering States. Should the system of grouping he siieli 
as to admit of the allolmeiit of two or more seats to one group, 
difficulties of this order would be more easy of solution. 

IT, The Coiniiiiitee recominend tliat the 200 members of the 
Upper House should be (diosen in the main to re])resent the com- 
ponent Units— the Provinces of Pritish India and the States — and 
that the representai ires of the British Indian ProviTi<‘es should be 
elected hv the Provincial Legislatures hj the single tra.nsfcra1)le 
vote. Oandidature for the Fedei*ai Legislature, should not, of eoui’se, 
be restricted to meiiTfiers of a Provincial Legislature, Ihoiig]) such 
persons should be eligible if otherwise qualified. 

J8. In the case of tliose States which secure individual repre- 
sentation. their represeiitaiives will be nominated l)y ihe Ghwern- 
mends of the vStates. Iti the case of those States, hotvever (aiul 
there will .necessarily be such) to which separate individual 

representation cannot ])e accorded, the privilege ol; nominal ion u ill 
have to be shared in some manner which it will be easier to deter- 
mine when the various groups have 'been constituted— a process 
wliicli will of course, entail a detailed survei^ of local and regio.nal 
circumstances. 

19. For the Lower Chamber' the Committee consider that the 
selection of ihe B.ritish Indian- representatives should be by eleetioit 
otherw'ise than through the agency ’ either of the Provincial Legis- 
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latiire or of a,mr, „ existing . local self-government bodies. Most 
members consider tlmt election sbonld be by territorial constituencies: 
consisting of qualified voters wlio will cast tbeir .votes directly 
for tbe candidate of .tlieir cboice. Others have advocated .some 
metlio.d whereby . some of the obvious difficulties . which imist con- 
front a candidate ill canvassing and inaiiitaining contact . with so 
.large, an are-a as the average constituency will . involve ^ may be 
obviated. 

20. The actual framing- of the.’ constituencies must necessarily 
depend largely upon the detailed arrangements to be made for the 
revision of the existing- franchise — a tas.k which is to be undertaken 
by a special Ifra.ncliise Committee. -The’ Committee .there.f ore re-, 
commend that this body should be charged also with the duty of 
making proposals for the constituencies to return the British Indian 
members of the Lower Chamber of the Lederal Legislature, and that 
it should explore fully the alternatives of direct and indirect election 
indicated in the preceding paragraph in the light of the practical 
conditions which will be presented by the size of constituencies, 
their populations and the proportion of this population to be enfran- 
chised. The area and population of British India excluding Burma 
being in round fi.gures 800,000 square miles and 255 millions 
respectively, and the seats in the Lower Chamber available fox 
representatives of that area on the Committee’s proposals being 
approximately 200, it follows that J:he average area of a consti- 
tuency would be approximately 4,000 square miles, and the average 
population per seat some millions. And while in many cases 
the former of these figures would obviously be reduced by the 
natural grouping of the population in urban areas, the difficulties 
presented by electoral areas and populations of this size would, 
of course, be accentuated by the existence of separate communal 
electorates. It may well be that while no difficulty will be experi- 
enced in providing for direct election in urban areas, some method 
of indirect election as recommended by the Franchise sub-Com- 
mittee of the Conference may prove desirable for rural areas. 

21. As regards the apportionment of the British Indian seats 
in both Chambers to the Provinces inter se, the Committee recog- 
nise that the population ratio, which they were disposed to recom- 
mend in their previous Eeport as the guiding principle, would 
not produce a satisfactory result unless it were tempered by other 
considerations. To take only one instance, it would immediately re- 
duce the Bombay Presidency, a Province of great historical and com- 
mercial importance, which has^ for many years enjoyed approxi- 
mately equal representation in the Central Legislature with the 
other two Presidencies and the 'United Provinces, to less than half 
the' representation these latter will secure, 

22. For the Upper Chamber, which will represent in the main 
the Units as such, the Committee think that the guiding principle 
should be a reasonable, approximation, to equality of representation 
for each unit. Absolute equality,, -having regard to the great varia- 
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.tionS: in size . and population between tlie Pi'ovinces, would oljvionsiy 
be ineqiiitabie.,. Tlie^^ is^a difficult and coxiipiicated one., 

iiiYoiving ;the car^ assessment, of', local factors, wliicli is beyond 
iJie coinpeteiiee of - this -Committee.. ^ But the' suggestion has been 
made that, \'a possible solution' might, for example, be to assig,n 
to 'each of/ the Provinces ■which' exceed, 20 millions in population, 
■'namely,' Bengal, .Madras,. ,, Bombay, /the TJnited Provinces, the 
.Pnnjalx and,, Bihar, and' , .Orissa,: ,, an "equal number of seats, say, 
I'T ; to the Central Provinces (if -it ineluded Berar) ami Assam, say, 
i: and ,.5- seats re,sp,ectively.;. :to' the Morth-West Frontier Province, 
2 .seats, and to Delhi, Ajmer, . Coorg- and - British Balncliistan,.: 1. 
-se-at e.ach. ■'. 

23. In the I^ower Chamber, representing as it will primarily 
the population of the federated area, we consider that the distri- 
bution should tally as closely as possible 'with t!)e population ratio, 
but that some adjustment will be required in recognition of the 
commercial importance of the Bombay Presidemiy and of the general 
importance in the body politic of the Punjab, ■which it will be 
generally conceded is not .strictly comm e^nsur^^^^ with its po|)ulation 
as compared 'with that of other Provinces. We suggest ilmi this 
adjustment might he secured in the case of Bombay to some extent, 
at all events, by adequate weightage of the special representation 
which we have re<‘07mnenrled for Indian and European eoinmeree, 
and, ill tlte case of tlie Punjab, by some arbitrary addition to the 
18 seats wliich it 'would secure on the basis of its populaiiori. Here 
again the Committee are not in a position to make a definite recom- 
mendation, but they take note of a suggestion wdiich has been made 
for the allotment to the Punjab and Bombay, and also 1o Bihar 
and Orissa of 26 seats each; to Madras, Bengal and the ITiiited 
Provinces, of 32 seats each; to the Central ProviBees. of 12: to 
Assam, of 7 ; to the ISTorth-West Frontier Province of 8 ; and to 
the four minor Provinces of 1 each, by this measure securing a 
distribution of the 200 seats which might be held to satisfy reason- 
able claims without doing undue violence to the population basis. 

24. AffoHiomnent between iJie States of their epiofn .—The ( 7 ) 111 - 
mittee recognise that this is primarily a matter for settlement rauoiig 
the Princes themselves, but the representatives of other interests 
can hardly regard it as a matter of indifference since, until a satis- 
factory solution is found., the idea' of federation necessarily remains 
inchoate and an important factor in determining the decision of 
individual States as to adherence to the Federation will be lacking. 
In vie’w of the admitted difficulties of the question the Committee 
are anxious to assist by friendly suggestions towards the consumma- 
tion of an acceptable 'and generally accepted conclusion. The Com- 
mittee are fully aware thai the effective establishment of federation 
povstiilates the adherence, of the 'major States and that the absence 
of even a few of the most important 'States, however many of the 
smallest might be included,, would place the Federation under grave 
disadvantages. At the same time 'they think that it is essential 



.tkat -tlie States .as ' a whole should secure representation which will 
■..commend .itself to. .public o.pinion as generally reasonable and that 
■it .is hardly less inapor taut to satisfy, so far as may prove .possible, 

. the . claims* of .the sm.all States, than to provide adequate rep.r.esenta- 
■ tion... for those .which cover large areas. 

^25. Two' suggestions 'have been advanced in the course of the- 
'Coiiiniitteehs disc/iissioiis for the solution of this problem — the first 
that the matter should be entrusted to the Chanil)er of Princes, witli 
such arrangements aS' would. secure an 'adequate voice in its deli- 
berations to the small States, and that, if the Cliainber failed to- 
secure agreement, the Viceroy should he asked to settle the matter; 
the second, based on the belief that the inherent difficulties of the 
problem, would, prove such that the Princes — acting through what- 
ever ageiicj^— would be unable to evohm a plan which would meet 
with general acceptance and satisfy all claims, and consequently 
that a procedure based upon the first suggestion would merely 
involve infructuous delay, was that the task of apportionment 
should be remitted to an impartial Committee or tribunal on which 
the States themselves should not he given any representation, but 
before wdiich they would be all invited to urge their claims. 

26. The Committee are not in a position, for reasons already 
stated, to make any definite recommendation as to the acceptance 
of either of these suggestions, but they consider that the best 
course would be to allow a period of time, wffiich should not, they 
think, extend beyond the end of March, 1932, within which the 
Princes should be invited to arrive at a settlement on the under- 
standing that, if within that period a settlement were not in fact 
secured, an impartial tribunal would be set up by His Majesty’s 
Government to advise as to the determination of the matter. 

27. Method of selection of States’ refresentatives in the Lower 
Gliamhe7\ — ^^While the Committee remain of opinion that this ques- 
tion must be left to the decision of the States, it caimot be contended 
that it is one of no concern to the Federation as a whole. They 
note the assurances of certain individual memhers of the States Dele- 
gation that in those States which possess representative institu- 
tions, and for which these members were in a position to speak, 
arrangements will be made which w^ill give these bodies a voice 
in the Ruler’s selection. The Committee as a whole are prepared 
to leave this matter to the judgment of the States. 

28. Representation of special interests in the Federal Legislature, 
—In paragraph 34 of their Second Report the Committee recom- 
mended that special provision should be made in the Federal Les‘is- 
latiire for the representation of the Depressed Classes, Indian 
Christians, Europeans, Anglo-Indians, Landlords, Commerce and' 
Labour. We make no recommendation here relating to the first 
four of ■ these interests, since the. decision on this point is one for’ 
the Minorities Comnaittee. , 

29. But we.afSm on? previous ■ recommendation that provision 
should be made for 'the 'Speciil . ^presentation bf the Landlord'. 
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interest, of Commerce {Exiropean and' Indian) and, of. Labonr./' T^^ 
.'immber of seats' to be assigned to .each of tbese 'fonr .interests and 
tbeir apportiomnent amongst tbe ' various Provinces are questions 
wMcb should be considered by the Eranchise Committee, as also 
is the question of their method of election. Wherever possible 
the method should be election rather than nomination. 

30. Nominated members , — In paragraph 34 of the Committee’s 
Second Eeport the suggestion was also made that the Governor- 
General should be empowered to nominate to each Cliamber a 
specified number of persons, not exceeding perhaps ten, to repre- 
sent the Crown. After further consideration, the Committee see 
no advantage to be gained from pursuing this suggestion. The 
persons appointed by the Governor-General to assist him in the 
administration of the Eeserved portfolios will, of course, play tbeir 
part ill the business of the Legislature, but it is not apparent 
iiow their task would he facilitated by the presence of a small body 

> of nominated members who, if they were non-officials, would rarely 
possess any special or effective knowledge of questions connected 
with the administration of the reserved Departments, and whose 
votes would be too few to influence decisions. 

31. If, on. tlie other hand, these members were officials chosen 
for their knowledge of the subjects in the Governor-General’s charge 
the same difficulty would be experienced as under the present 
.rfc\gime of sparing from their departmental duties for atten- 
dance in the Legislature so considerable a number of officials 
as the suggestion contemplates; moreover, the voting power which 
such officials would exercise ivould either be negligible or else 
would tend to maintain an official bloc ” which, in the opinion 
of the majority of the Committee, would be out of place in the 
conditions of the new constitution. 

32. On the other hand, while the Committee for the reasons 
given are not prepared to advocate the nomination of members in 
either Chamber to represent the Crown or Crown interests, they are 
impressed with the desirability of securing to tlie Federation the 
services in the Upper Chamber of men of the elder statesmen type 
with an experience of public affairs, both in the political sphere and 
outside it. It may well be that men of this type whom India would 
delight to honour may be unwilling through the absence of pro- 
vincial infiiience or connexions, to solicit the sxiffrages of Provincial 
Legislatures, or to promote their candidatures by identifying them- 
selves with particular political parties; and the small chances of 
success at the polls, when party feeling runs high, likely to he 

.'attained by men possessing in the English phrase the cross-bench 
mind need not be emphasised. Tet it would be a grave loss to 
India if such men, were excluded'. 'from her, counsels. The Com- 
■mittee are tberefdre' of ppinion.’.tha’t-'a small proportion of seats 
•shoiild be -reserved* in- -Chamber for, persons- to be 
. appointed by' the The' Governor-General would^ 

ill malring m general rtte upon 'tit 



.advice of liis Ministers, tliougb. we are disposed „ to. tliink^ tliaty. 
possibly by a constitutional convention, possibly by provision in 
the Constitiitioii Act, two or three of the appointments might be 
made on the Governor- General’s personal responsibility. In order 
to avoid any suggestion, however, of an official bloc, the Committee 
are of opinion that no serving official should be qualified to sit in 
the Upper Chamber as a nominated member. 

33. Qualifications and disqualifications for memhership, — For 
the Lower Chamber in British India the qualification for member- 
ship should be identical with that for a voter, tjiat is to say, any 
person who is qualified as an elector for a constituency of a parti- 
cular class sliould be qualified also to stand for election by any 
constituency of that class in the Province. 

34. But for candidates for the Senate certain additional qualL 
fications should he laid down. Without attempting to pi'escribe 
these in detail — a task wliicli w^ould better be undertaken by the’ 
Franchise Committee — we consider that the existing rules regula- 
ting the qualifications of voters (and consequently of candidates) 
for the Council of State should be adopted as a mode] for candidates 
for the Upper Chamber, except that the minimum age limit should 
be 35 years. 

35. It will be necessary also to prescribe the qualifications of 
voters in the special constituencies we have recommended to secure 
the representation in the Upper Chamber of liaiidlords, Commerce 
(European and Indian) and Labour: and — subject to the age limit 
just suggested — a person qualified as a voter in any of the special 
constituencies should be qualified also as a candidate. Whether, 
in the case of all or any of these special constituencies, the present 
qualifications for voters for the Council of State could be adopted 
as they stand appears doubtful: but this we would leave for -the 
consideration of the Franchise Committee. 

36. The existing disqualifications for membership for the Indian 
Legislature appear to us generally suitable for retention, though 
there was some difference of opinion as to those arising out o! 
convictions for criminal offences, and suggestions were made — which 
we regard as impracticable — ilmt a distinction should be drawn for 
this purpose between political ” and other offences, or beUveen 
offences in-volving moral turpitude and those which do not. On 
the whole we regard a restriction of this nature on the free choice 
of the elector as of little value as a means of ensuring probity of' 
character in candidates, and we recommend that they should he- 
abandoned. At the same lime we consider that the rules should 
be so. framed as to disqualify' from' candidature any person who 
at the time of an election ds 'actually' undergoing a sentence, of 
detention and who would consequently be unable/ if returned, to- 
fulfil his duties to the I.jegislature- and to his constituents. 

37. Although /t will ^clearly’ be; impossible to secure uniformity 
of qualification - in British ;"india';and the States we think it of 
great importance that there- should, he absolute uniformity in tho 



matter ' of disqixalifieations,: :' .Tliese; slioiild ::t^ be embodied 

in tbe constitiitioii and sJioiiH apply to all candidates alike. 

38. Oath of Allegianm.-^ThB Committee consider thatj follow- 
ing common practice in tlie Empire, the Indian Constitution should 
proTide for an oath of allegiance to be taken by members of the 
Federal Legislature on assumption of their seats. They do not 
■•suggest a definite formula at this stage, but its terms will require 
•careful consideration. 

39. Relations between the two Chavibers — As will appear from 
paragraphs 26 and 35 of the Committee's Second E-eport, this 
important question w'as discussed for the first time in the Gom- 
mittee^s present Session. The careful consideration we have now 
given to the matter has led us to , the view that nothing should be 
done in the new constitution which would have the effect of placing 
either Chamber of the Federal Legislature in a position of legal 
subordination to the other. ' It would be a misconception of the 
aims which we have in view to, regard either Chamber as a drag or 
impediiiient on the activities of the' other ; in our view the two 

bers will be complementary to each otlier. each, rcqireseiitirig snme- 
wEat flifiereiit, 1)ut, we hope, not antagonistic, aspects of the 
Federation as a, whole. Absolute equality between the two Oli am- 
bers of a bic.aineral Legislature is no doubt uiiaitai liable and, if 
it were attain a hie, might well result in perpetual deadlock; and 
there is no less doubt that, the provisions of the comstitution, not- 
withstanding the evolution of political development, will inevitably 
result in the course of time in placing the centre of gravity in one 
Chamber. 

40. But so far as the letter of the constitiitio.n is eoneerned we 
consider that there wmtild be no justification for endowing one 
Chamber at the outset wdth powers which are denied to tlie other. 
We accordingly recoinmend , that’ while the constitution should 
provide that, subject to the special provisions to be referred to 
later, no Bill should become law until it is assented to by other 
Chamber, it should contain no provisions wdiich would disable 
■either Chamber from initiating, amending or rejecting any Bill, 
whatever its character. The principle of equality also appears 
to us to demand that the Government should be entitled to test 
the opinion of the other Chamber if one Chamber has seen 
•fit to reject a Government Bill, and that in the event of its passage 
by the second Chamber it should be treated as a Bill initiated in 
that Chamber and taken again to -the first. 

41. In the event of rejection by one Chamber of a Bill which 

has been passed by the other, or of its acceptance by either in a 
form to which the ’other will -not apee, we reeoimnend that subject 
to certain conditions which should be set out in the eonatitution, the 
'Governor-General should ' have- power/ either after the lapse of a 
■specified period or, in ease's "of urpney, at once, to secure the 
adjustment of the difference.; of opinion by summoning a 'Joint 
■Session. w- . ' 



42. We see ;iiO reason . :wliy tlie :principle of ■ eqiiality of powers' 
slioiild not extend also, to the ^voting of supply. Tlie. supply required 
by . tlie Eederal GoYeriimeut. will be required for, the conimon pur-- 
poses ofv,. the 'Federation , (or ■ for. .the eonimon , purposes,' of .Britisii' 
India) and there is, in our view, .no .logical reason' wliicli coiild- 
be adduced, in favour of depriving the.' representatives of the, Federal- 
units in tlie Senate of a voice in the ' appropriation of the revenues,- 
the responsibility of raising which they will share equally with the 
members of the Lower Chamber. 

43. We propose therefore that the annual estimates of the 
revenue and expenditure of the Federal Government (which, as we- 
propose else wli ere, should be contained in a single Budget state- 
ment covering both Federal and Central revenue and expenditure) 
should be laid simultaneously before both Chambers, and that tliat- 
Governinentbs Demands for Grants should be debated and voted! 
upon by each Chamber, the debate in the second Chamber taking 
place upon the Demands as amended by the first. In the event, 
of a difference in view between the two Chambers as to the amounc. 
to be granted under any Demand, we recommend that the differ- 
ence should be resolved by an immediate Joint Session of both 
Chambers, the decisive vote being that of a simple majority. The 
Demands would, of course, be so arranged as to separate expendi- 
ture required for Federal purposes from that required for Central 
purposes, so that the latter might stand referred to a Standing Com- 
mittee of the British Indian members of both Chambers. 

44. Federal Finance, — The Committee did not find time during 
the first Session of the Conference to consider the subject of ^ ^Federal 
Finance’’ which may be summarily described as the question of 
the apportionment of financial resources and obligations between, 
the Federation and the Dnits. On taking up this subject the Com- 
mittee found it desirable to remit it for examination by a sub-- 
Committee over which Lord Peel presided. 

45. The Report of this sub-Committee, which was in effect 
unanunous, is appended to this Report. Little criticism was 
directed to its main features and the Committee accept the princijiles 
contained in it as a suitable basis on which to draft this part of the 
constitution. 

46. The Committee were, however, not satisfied with the pro- 
posals in Lord Peel’s Report for a review of the problem by Expert 
Conrmittees. .Fear was widely expressed that these might, by- 
recommending principles at variance with those upon which the 
OonfereiH^e wuis agreed, tend to undo work already accomplished, 
and further, that the procedure suggested might cause unnecessary 

'and perhaps dangerous delay 'in settling variotts points which haa 
an important bearing on 'the chameter- of the new Federation. Tlie • 
Committee accordingly consider that the suggested procedure should' 
be revised in the manner described "below.,, 

47. ^ No change need be fimade-as regards the second oi the two-’ 
Committees (concerned with paragraphs 17—20 of Lord Peel’s;* 


Beport), except tliat it sliQtild have no connection with the other" 
Conaniittee. It should he noted that, of the matters within the 
pnrview of this States ’’ Committee, it is only in respect of those 
dealt with in paragraph 18 of Lord PeeFs Eeport that it is essen- 
tial to reach a settlement before the Act setting up the Federation 
comes' into operation. 

48. In place of the first Committee recommended in Lord PeeFs 
Eeport there should, as early as possible, be appointed in India a 

fact-fi.nding committee consisting of officials familiar with ques- 
tions of finance, including States’ finance. Without elaborating 
terms of reference the functions of this committee may be sketelied 
as follows : — 

(a) To inyestigate the division of pension charges (para- 
graph 5 of Lord PeeFs Eeport). 

(b) To investigate classification of pre-Federation debt as 
contemplated at the end of paragraph 6 of Lord PeeFs Eeport. 

(o) To calculate the effect on the Provinces of various 
possible methods (of which there are only a few 1o be con- 
sidered) of allocating' the proceeds of Iiicoiiie-tax to the 
Provinces. 

(d) To give an estimate of the probable fiiianeial position 
of the Fed,eratiori in its early years under , the scheme pro- 
posed in liord PeeFs Eeport indicating, mfer alia^ the pro- 
bable results of federalising corporation tax, commercial - 
stamps, tobacco excise, or other possible national excises. 

Of these (d) is the most important. 

It was pointed out that (b) had no reference to the investiga- 
tioii of any claim such as had been raised by the Congress, that 
liability for a portion of the public debt of India ouglit to he under- 
taken by the United Kingdom. 

49. The facts and estimates required from fhe Committee 
described in the ])reeeding paragraph should not take long to pro- 
duce. There will remain to be decided, in the light of them, 
certain questions as, for example, 

{{) The exact detailed form of the list of Federal taxes 
(within the general framework laid do-wn by Lord PeeFs 
Eeport);* in i>arfcicular a final decision will have to be taken 
about Corporation tax and specific Federal excises. 

(it) The initial amount of the contributions from the Pro- 
vinces and the ])recise period •within which these and the 
States’ contributions are to be wiped out. 

(Hi) 'The exact method ' according to which Ineorae-tax is 
to be returned to the'Pxwinces. 

50. There will also he one or 'two ^ other points left doubtful by 
Lord PeeFs Committee which, will fall for decision. It will be- 
necessary to devise a procedure ior discussion and settlement -of the* ■: 
oiitrtanding matters* 


"■51. It may be , that in, other fields points of siib.stance^ directly 
'affecting Federation will also remain ■ for settlement alter , this, 
■Sessioii„of , the Conference. ' It might' thus prove convenient to use 
a common machinery for their disposal. It is accordingi} agieed 
‘that this question of procedure should be postponed to a later stage. 

Chairman : That concludes the Report. How we will go baei\ 
to the beginning, please. 

..,.„;.Paragraph,l;..' ■'; 

'■.^'■■.nParagraph'S'.'' 

Paragraph 3. 

Paragraph 4. 

Paragraph 5. 

Mr, Joshi: On that paragraph, I suggest that the word in ^ the 
second line, rightly,’^ be replaced by the word naturally. 

Chairman: I accept that. 

Ho. 6, please. 

i¥r. Sastri: On Ho. 9 — ^where we say by the pooling of ideas 
and by the willingness to forego individual desires for the common 
good’’ — I do not think it is satisfactory to ask people to give up 
their individual desires for the common good. I cannot give up 
my ideas for the common good, in any case. I miglit give up my 
plan, but I could not give up my ideas. 

Sir Samuel Hoare: Yes, I think it is meant to go the other 
wa3^ It is forego their individual views for the sake of,” 
I think we could make that clear, could we not? Could you do it 
by transposition of the words — and by their willingness to forego, 
for the common good, individual desires”? I think that wmild 
meet you. 

Chairman: Mr. Sastri is quite right. If I may say so, he 
often teaches me what good English ought to-be. ' 

Chairman: “ 10. The structure, size and composition of the 
Federal Legislature.” 

Mr. Joshi: I still feel, in riew of the proposals made for the 
■cqnstittition of the Second Chamber, that I should adhere to my 
views that there should be only one Chamber. I should he inclined 
to make a compromise on that point if I had approved the pro- 
posals for the constitution of the Second Chamber. In the first 
place, I do not yet know how changes in the constitution are to 
be effected in the future. Secondly, I do not approve that the 
representatives of the Statesi in the Second Chamber, should he 


selected by nomination. I do not approve j also, of tlie representa-' 
tion proposed to be given to the Indian States. Lastly, My Lord 
Cliaiieeilor, I do not approve of tlie Second Cliamber because of ilie 
equality tliat it lias been proposed to maintain between tlie two 
Cli.am.bers. 

, Clmirmmi : Ko. 11, please. 

•Jfo. 12. We should very mncli like to hear the details of yonr 
scheme, Sir Mirza. It is very interesting. 

Sir 3Ii7\za Ismail : The suggestions which I have to place before 
the Committee on this subject have been embodied in a memo- 
randum, which, by your courtesy, My Lord Chancellor, has 
circulated to the members. I have also had the advantage of 
discussing the proposals with some of them. On this occasion, I 
have only a few remarks to offer b}^ way of suppleincntiiig the 
meioorandiini. In the draft Eeport before us, it is proposed that 
the Federal Legislature should consist of two Houses, namely, a 
liow-er House composed of 300 members, of whom 200 w'ould be 
elected under a system of direct or indirect election, while the 
rest would be chosen by the States; secondly, an U])pi*r Chamber 
of 200 members elected by the Provincial Ijegislatiires or a]>pointed. 
by the States. We shall thus have two bodies — Imtli somevhat. 
unwieldy in size, and little differentiated from each other in com- 
position, and therefore in outlook. It may perhaps be pointed 
out that additional qualifications are proposed for membership 
of the Hpper House; but it is doubtful if these will ensiii'e its 
becoming, any more than the Lower House, a body of weight, experi- 
ence and character, as we visualised it, or attracting a different 
type of personnel. The probability is that it will only become a 
replica of the Lower House. I am quoting from Marriott: — 

Experience has shown that disputes between two Legis- 
lative Chambers .... have been most frequent and most 
bitter in the Hpper Houses which are constituted on an 
■elected basis. ’h 

. The elaborate provisions contained in certain constitutions for 
removing deadlocks bet'ween the two Chambers are an eloquent 
cominentary on the characteristic defects of this form of legisla- 
tive organisation. Lack of adequate differentiation between the 
two bodies would be a serious defect even in a itiiitary constitution ; 
in a federal scheme, such as that we are trying to devise, it would 
be fatal. The component elements of the Federation would have' 
no representation as such in the Upper House, which is pre-emi- 
nently the federal organ of the constitution and the pledge of 
the security of State rights/’' 

The draft Eeport recognises, the, principle that the Hpper 
Chamber should; in the main, represent the Units as such (para- 
graph 22), and speaks oi its members as being, in a special sense, 
the representatives of the .Federal Hnits (paragraph 42). , But it 
is obvious that it is only to the 'members from the Indian States* 
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^tkat siicli a description could, "be correctly applied.' The members 
"Trom British .India .would not be regarded as tlie. ,repre.seiitatiTOs 
'iof^^ tieir Provincial ' Governments, ' wliicli might have .changed,: or 
•nf " their Provincial Legislat^^^ which might ' have^ been^ dissolved 
;:.,after their election, as members of the Upper 'Chamber. 

It is in this view that I have been urging' the need for a' Second 
■■Chamber composed exclnsively : of delegates selected by and repre- 
sentative of the Governments of the Pederation and of the Units ; 
and I would earnestly plead for due consideration to be given 
to this suggestion before this scheme tentatively outlined in the 
draft Report is adopted. I am happj^ to think that the change can 
be superimposed upon the plan of Federation we have so far formu- 
lated without injuring the general framework and also without 
delaying the building of the structure. 

One of the advantages of this proposal which has impressed 
,ine, and which will no doubt appeal to some other members of 
the Committee also, is that it will obviate dissimilarity of methods 
between British India and Indian India in regard to the selection 
.of members for at least one of the Houses of the Federal Legisla- 
ture. It is of the utmost importance that the Federal machinery 
should function effectively. It would be a disaster if, at some 
early stage, the system bVoke down and delaj^ed the up-building 
of a really united India. I feel that there should he no hesitation 
in agreeing to such a revision if, as I venture to think, there is 
sufficient reason for doing so. I dare say many of xis have read 
a special article, which appeared in The Times of October 
28rd, entitled Australia as a Unit.’^ The experience of that 
country, which is administered under a federal constitution, is 
of special significance to a Conference engaged in devising a 
similar sx^stem for India. They have come to realise in Australia 
the vital importance of close co-operation and concerted action on 
the part of the Governments of the federated units in all matters 
in which the country as a whole is interested. They have been 
forced to this in the hard school of experience and especially 
during recent years of economic difficixlties. The stoiy is so per- 
tinent that I beg leave to quote from it: — 

J^'Ea.ch of the other States also— Kew South Wales,. 
Yictoria and South Australia — although they were near 
enough to have similar interests, cherishes mdividiiality. 
State feeling has not diminished with Federation, but has, 
on the ^ contpxiy, established itself as a characteristic of 
Australian life.; ,An Australian is a Yictorian or a. Hew 
South Welshman first, and an Australian only second. A 
Royal Commission .on the Constitution was appointed by 
Mr. Bruce, and reported later in 1929, They declared that 
the advantage"' of having strong self-governing States which 
could appeal tfe local patriotism/ knowledge ‘ and public 
-spirit, easily'outweighed’.the admitted ’inconveniences. Tie 
.events of the years have shaken this argument. 
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:It^ would be surprising, bowever, if it were still not strong 
^ , enoiigli to, defeat Mr.. Scullin’ s-^/schenie. ’^— 

•t.e., "of transferring tbe power -of '■ amending .ilie Coninionwealtii 
AConstitntion'from tbe people to tlie 'Federal Parliament— , 

But tie chief hope for. the survival of federalism is that, 
.ill .a way , characteristic of British political institutions, a 
'■ \\m^odtts 'vwefidi ^ no changes.. whatever is in sight. 

The .Eoyal .... Commission ' recoiimended several means tor 
uo-ordinating States , and Commonwealth action, but it 
' .referred to the Premiers’. ' "Conference, , 'which ivas largely the 
creation of Mr. Bruce, merely as a usefnl body for this pur- 
pose. It could not foresee the great and decisive paid wJiicli 
the Conference as an institution was to play in the crisis 
of the next two years. So valuable an addition io the 
governmental machinery is not likely now to he discarded. 
The difficulty of obtaining joint action is the burden of tlm 
•case against fedei'alism.. It would seem to many a mistake 
to apply too drastic constitutional amendments before at 
least another means, wdiich offers the main advantages of 
unification wirlioiit the objecdions, has been thoroughly 
tried.'’ 

It will be seen that the problem in Australia was how to arrest 
the fendem'T to extreme provincialism so manifest in that country, 
while, on the other hand, ensuring the survival of federalism, 
whitdi is recognised as the only possible form of government 
in a (hmmonwealth which has such strongly marked diversities of 
interest and differences of outlook between its CMmstituent units, 
I need scarcely say how much more necessary it is in India, with 
her far greater diversities, that the Provinces should ]>e kept 
together. 

It will 1)0 seen from the extract that the xVustralian ComiiH>n« 
wealth, in the endeavour to overcome the difficnliies arising from 
inadequate means of ensuring joint consuliaiion ami action sindi 
as that for which I plead, has had to devise measures which., 
though in no sense illegal, are outside the constitution. Ixet us 
not ].>ut aside the lessons of experience by agreeing to a constitu- 
tion having the serious defects to which I liave called attention— 
a constitution wliich, I venture to think, would he neitluw sound 
ill theory nor effective in practice, 

Chaifwan : Fow Ko. 13, please— the second of these phmiH. 
'Tour Highness of Dliolpur, this paragraph refers to your suggestion. 

No. 14, please. 

Sir Mannhhm Mehta: May I be permitted to put forward the 
views of His Highness The JIaharaja of Bilmiier, who is u.iifoi> 
•tunately absent to-day. It should he ’'put on record that he had 
pressed for a larger representation ^ of the States in, the Upper 
'Chamber, While pressing for reprekntation of the States on terms 
tof absolute equality, and, a fifty per- cent, participation iimt'he 

t.T.e,— II. ' ■ ' • - ■ G 
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Sena.. te, His Higiiness iiltimatelT thought that eyen a forty per 
cent, representation would be acceptable -if ' the total .membersliip 
was,; extended, to 300 in, the Senate and 450 in the , Lower .Chamber...;, 

''' The Naimb of Bhopal: I do not, sit, here to , express .the- ; 
viemns ,of myself alone, and therefore I must ' place before this, . 
Committee what my mandate is. , The mandate which the C/haiiiber 
of Princes gave atmts' meeting . last March specifically , reqiiired its- 
representative to claim 50;/ 50 representation.' in, the. Upper House,, 
for reasons already explained, and to try to secure individual repre- 
sentation at least for those States which were members of the 
.Cliambe.r .in their own right. . The numerical , strength of the Upper- 
•Chambe-r' which has been proposed seems to' be .too small to' meet, 
that demand. I have no doubt that the proposals, as contained 
in the Heport, would be considered very carefully and also sympa- 
thetically by the Chamber ; but certain States may find it very 
difficult to accept suggestions which would involve the grouping, 
for purposes of representation in the Upper Hoiise, of States now 
individually represented in the Chamber. 

Mr. Joshi: I do not think that the numbers proposed in the 
Report for the membership of the Chambers are adequate. But, 
as a matter of compromise, I should he quite willing to approve of 
the proposal of His Highness The Maharaja of Bikaner of the 
numbers 300 and 450. As regards the proposals to reserve repre- 
sentation for the States, I do not approve of the percentage of 40 
seats being reserved for the States; but, as a matter of compromise, 
I should be quite prepared to reserve 33^- per cent, in the Upper 
Chamber. In the Lower Chamber, I am not prepared to give- 
any reserved representation to the States. The representation in 
the Tjower Cbamber should, I think, be distributed according to the. 
nopulations. 

Mr. Jivvah : It might be noted that we do not agree to the 
principle at all, either in the Upper or in the Lower Chamber. 
We still remain unsatisfied that there is any reason for adopting it. 

Chaitmar} : Tb not that extraordinary? vSome say that it is too 
small and others that it is too large! 

Mr. Gmnn Jones: This question has been argued out, and we 
Bay fhat there should be 150 for the Upper Chamber and 250 for the 
Lower. 

3/r. f^astri: I should like your leave to mention the figures put 
before the Committee by His Highness The Maharaja of Bikaner. 
In my jiidgment, it would be very' difficult to keep' the figure for 
the Lower House at 300, and, as I accepted in my original remarks, 
His:.HighneSwS*g argument- that- it would be very difficult to refuse 
representation to the Princes who bad been included in the Cham- 
ber. the figure 200 for ther Uppers Chamber seems also to be inade- 
quate. I should Jike^P' repeat that,, while I approved of the 
line of reasoning '‘whioh, .'leads, e'ertain Members of. the Committee 
to prefer small te^larfa■^H0^tse^V- -the conditions of India, and" her 



869 


iiifinite' '^^mriety '.preclxide ;Onr paying, too niiicli attention, .to tkat 
point ;■ and .it . see.ras to me we skould be wise, to iecog’mse..,froiii tlie 
oiitset tkat. ..large ' Houses, ,.whU^ tkey may, not also coiid,uce to 
■despatck .: o.f : business or ' of e.fficiency, will, certainly secure tliat, 
upon' all .occasions,, tke wishes, of every , section of the,, .comniiiBity 
have been,' fully ' repi-esented, and- that public business, when it is 
transacted -.and , accomplished, s.hall be really .the .reflex, of opinion 
in .'all its phases, and in all its brnaches. I therefore recomiiieiid 
large Houses rather ,, than small. .■ 

Dr, Awbedkar : Ijord Chancellor, I should, like it to be ..noted 
that' I agree with my friend, Mr. Joshi,' in the ' figures' he has," 
suggested for the strength of the two Houses; and :wj.th .regartl to 
the question of weightage, I agree with my friend, Mr. Jinaah, 
tJiat the population basis of representation ought to be taken as the 
basis in both the Houses. 

Pandit Jf. M , Malaviya: 1 ^gxee with Mr. Sastri, for the 
reasons given, by him, that the number^^^^ be 300 and 450. 

As regards weightage, 1 think there' should' be no weightage given 
in. the Lawyer House. I agree to weightage in tlie tipper Mouse 
for the States. 

.1.//. Jaj/akar : Lord Cliancellor, 1 agree with tiie remarks which 
have been offeree] to the Committee on ]>e]ialf of The Maharaja of 
Bikaner, as elaborated by Mr. Sastri. . 

Sir Akhar Ilydari: My Lord Chancellor, I was going to remain 
silent, becaiivse I thought, on tlie whole, the Report was so very 
fairly drawn up; but when eveiybody is having his numbers 
recorded, 1 should like to have my nuinher recorded. It may be, 
in the Upper House, not more than 100, and, in the Lovi^er House, 
not more than 150. I have accepted the other as a compromise. 

Sir Tej Bahadur Sapru: I do not propose to make a speech. 
1 will only say that I will agree with the suggestion made by 
Sir Manubhai Mehta on behalf of His Highness The Maharaja of 
Bikaner, wLich has been more or less adopted by Mr. Sastri.* As 
regards the question of weightage, I have always been of the 
opinion that the Indian States are entitled, on every eonsiderotioii 
of fairness, to weightage. I am glad that Pandit Malaviya has 
agreed to a 40 per cent, weightage for the Indian States for the 
Upper Chamber. I go one step further. Although, in my original 
■speech, I saw no reason in support of weiglitage in the Lower 
House, the question now is, to my mind, not whetlier one view is 
right or the other view is right — the question is whether we can 
come to a settlement by agreement. I would therefore suggest tliat, 
so far as the Upper House is .concerned, we should offer them 
40 per cent., and so far as the Lower House is corieernecL we should 
nffer them per cent. As,. regards the numbers of the two 
Houses, I am more or leasin' agreement .with whaf Sir Manublmi 
Mehta and Mi\ Sastri have'Said., 

: Sir Sam/ual Hoare: Lord 'Chancellor, I am afraid as icing as 
this Committee sits we shall never, all of ns agree about the’ 'Him* , 

, ^ " ' ■- '"0 2 '"■ ' 


870 


ters* . I have giTem .my -view about mimbers time .after time: 1 
am for small Hiiiiibers; I hare ' never made any secret about it. 
At tlie same time, 'I realise there are .many members, of., the Com- 
mittee who. prefer larger "numbers. 'My view had been .based upon 
two considerations : first of all, 'that what, we are doing, is .creat- 
ing, not a Poiise of Commons, but a Federal Chamber empoweredi 
to "do a limited inimber of spec.ific duties.' 1 always thought that 
for that, both on the grounds of- expense and, efficiency, a small 
Chamber is better ' qualified. At the same tiine. A- do '..'realise ..the* 
fact that ..somehow or other we "have got to get this ■ Federation 
into being, and' therefore ■ one cannot impose , terms upon otlier.'' 
people that they will not accept. I would therefore', 'suggest' to .my 
eolleagues of the Committee to-day that we should leave this 
paragraph as it is. I think it not incorrectly sets out the views 
of the Committee ; and I think that we can go on talking here for 
cla^^s and weeks, and months, and we shall never all of us agree 
about any particular number. I woiihl suggest, therefore, leaving- 
the Committee’s Eeport as it is, leaving this question to be settled 
by subsecjiient negotiation between the various interests concerned. 

Cliairnmn: Had not we better leave it like that? It is as 
near as may be. I expect, if every one of us put down the ]ium- 
bers now and we were to take the average, it would be more or less 
riglst. What I leave done is this. I have put it down as near 
as may be. There will be these little adjustments necessary. Let 
us leave a little over for somebody. 

Now we come to paragraph 15. 

SaHri : I am not in favour of the inclusion of the lash 
sentence : — 

In the event of the original adherents not forming a 
stdistantial proportion, that is to say, at least one-half,” of' 
^ Indian India,’ it will probably be desirable to devise some 
method of weigh tage,” etc. 

I am not in favour of any weightage being given, however small 
the number %vliieh first comes into the Federation. 

Sir Samuel Hoa/re : If no words of this kind are put in, and if 
the door is not left open in this kind of way, there are two reasons 
for objecting, I think. It 'Seems to me that, first of ail, the 
Princes might say We are putting ourselves into a very weak, 
position. With regard to the small number of Princes who are 
ready to come in at once, our voting will be of so little account 
that we shall not be able to make our influence felt.’’ It will 
be 'therefore a deterrent against those Princes, who are ready to* 
come ill at once, coming in quickly. I want to avoid that con- 
tingency. On the other hand, there is the. other aspect of the* 
case, namely Athat many -of , us— I think all of us — in this Com- 
mittee do regard^,, a substantial -representation of the Princes as an 
'essential factor in' the ‘'Federation:-'': If the voting power of that 
factor is really insigBific^n*.-'Wt ''flo^ not then have that essential 



part of tlie Federation bring..' ■■Iii view ..of tliat^ and witJiont; 
dictating in any way Fow tiiis procednre- sjioiiltl be arranged, 1 
bIiouIcI bave tJioiigbt it was wise to'; have some sueli paragrapb as 
tliis in our Eeport. It does. -.not 'tie'.. the ;members of ilie Coiunjittee 
clown to any definite figure. At the same .time it does leave a door 
open through wiiich it may he '..easier ■ for the first of the Princes 
in the Indian States to come into the Federation. 

Mr, Jimiah: Who will 'decide it? 

kUt Samuel Hoo/re: I . quite ' agree that that is a difficult question 
for me to ansi-ver. straight ■. awmy,.'- because there are going to be a 
number of these questions ; 'which 'will, have to be left open after 
tlie Conference. 

Mr, Jimiah: The danger is this, if you leave tliese words iiu 
You leave it as a discretion of the deciding authority, and we (lo 
not know what may be decided. 

Sir Smmel Iloare : But; . I., think'" %ve must leave a great many 
things to the deciding authority. I do not iliink we can help that. 

Me, J innah : But tJiis is too serious, 

Mr, Sai^tri : 1 should think that our deliberations so far have 
dis.close.d to everyone here, and I expect to everyone in India who 
'Inis follo'wed o'lir proceedings, the importance and the necessity of 
Federation. I, do not think. the Princes wdll hesitate very much to 
come into the Federation, especially after the very fine example 
that has been .set by some ..ofYlie.-' 'very enlightened rep,rese.ntatives 
of that Order that we have had here. I do not think it necessary — 
and 1 ajn very decisively of that opinion — to offer any rewuird, 
which may be considered illegitimate from certain points of view, 
to those “ good boys '■ who come in in the first stage. There is 
also a certain risk which, from the point of view of the Princes 
themselves, 1 desire from the first to obviate. 1 should like to be 
frank in this matter. We are all aware that the Inclusion of the 
Princes in the Federation, and the great importance and even 
weigh tage that w'e allow^ to tliat Order, are for the purpose of 
introducing a certain element, of stability into the Legislature. I 
sliould not like that idea, in the interests of the Prim*es tbenuseives, 
t(^ be made too olndous by bei)ig given expression to at every ttirn. 
The idea that if we had, for example, five Princes from different 
ends of India, two from Madras, one from Upper India and one 
from Eathia war— supposing that w'e had these stray Princes coming 
‘ ill at first — that l.etw’een them there is some common bond which 
could be semired lyv their being. given sonie weightage. is too pal- 
]>ably absurd. 1 have pointed out already that if any State, for 
instance, should not fiini admission in the first stages, the likelihood 
is that its interests will be best represented by its vote being lodged 
in the possession of the iieigliboun ng British Indian Province. 
Thert‘ is no point that I can,. see at all in saying that Mvsore 
absent should be represented 'by - Kashmir present. 1 mriinot sea 
the reason for it at all, unless it is for the purpose of giving to^the 
Princes who come in a certain- wmte which thev would consider 


decent as a .counterpoise to Britisli India. . Tkat way of looking 
at tlie Blatter I deprecate altogether. When the Federation ^ is 
■formed/' an Indian State, is'' to all intents and purposes like, a' British 
Indian Biwince, That the Indian States should regard themselves 
still, for ■ voting purposes, as a separate entity, to be . strengthened 
where they are weak hy illegitimate means, seems to me an idea 
which this Eeport ought not in the least degree to encourage ;. and 
I ■ am therefore- strongly of the opinion that that sentiment should 
■he ''...expunged.. '. 

: . Mf Samuel Hoare: .1 do not know whether I could, make a ,sug“ 
gestion that might meet Mr. Sastri’s point. I do. not . agree, with 
his arguments — I will say that — but I will not go into them now. 
I do not regard this question from the aspect that he has just 
described ; but it is clear that there are the two views in the Com- 
mittee. The view that I have just expressed was expressed some 
weeks ago, when the Princes were dealing with this question ; and I 
remember His Highness of Bikaner sa3dng a w^ord or two about it. 
Would it not be a good thing simply to state the fact, and instead 
of saying that it will probably be desirable, to amend the sentence 
in this way? — Begin the sentence — It has been urged by some 
members of the Committee ’’ ; simply stating a fact. It has 
been urged by some members of the Committee that, in the event 
of the original adherents not forming a substantial proportion ’’ — 
that is to say, at least one-half — of Indian India, some method 
should be devised by which their voting strength w^oiild be tem- 
porarily augmented pending the accession of other States.’^ That 
does not tie the Committee down to any recommendation ; it merely 
states the fact that some members of the Committee have urged 
that procedure. 

Pandit M, M, Malaviya: I very confidently hope that more 
than 51 per cent, of the population of Indian India will be re- 
presented at the first time that the Federation will come into 
existence, and that the need for the adoption of any such method 
will not arise. 

Sir Samuel Hoare: Yes; I think that meets mv view. Like 
Pandit Malaviya, I also hope that the contingency will not arise. 

Chairmmi: We hope that the number of Princes who will at 
once Join the Federation will prevent such a contingency from 
arising. 

- Sir Muhmmnad Shaft: We hope for all sorts of things, but if 
these things do not happen, what then? 

Chairman: You do not mind us recording a hope? 

Mr. Jimmh:] We Aoubject, to, the. acceptance of this proposal. 

(JhMrmmi'r’Ii ia not- accepted- at alL All that has happened 
is that noMB members are,- saying' that they think that a method will 
have to be"' devised; and .they '''.all |om in’ the hope that the contin- 
gency will not 'arise,. ■fekih;i,h#o:''in-‘the hope; others do not. 


■iff. Jimiah: Tlmt is ■not' quite 'fair. You slioiild imd 
Beport, MY;,Lo,rd. It does commit this Committee to tlie priuciple 
,in, the.. e¥ent .the hope is ' fnistrated, some deciding 

authority' may give them . ; ■ 

■ Chairman: No ; yon '.are introducing tlie words some,, deciding 
authority All that it is saying is that somehody is expressing,' „ 
the hope that it will be done. If like, : we will express , your ,,, 
hope otherwise. , , 

J/r. J'hmali,:.! can tell you veiy frankl^y that 1 am opposed to 
any, principle of the kind in an^’ event. ; 

Chairman : Very well; I thmk that wiU do. 

Mi\ Jayakar: Do I understand— I want to have niv mind made 
clear— that, in the alternative formula which Sir Samuel suggested, 
the word ‘‘ weight age ’’disappears? 

Sir Samuel Hoare : Some means should be devised by wliich 
their voting strength w'ould be temporarily augmented pending the 
accession of other State.vS.” I am willing to draw a distinetion 
between my formula and that of Mr. Jiniiah. Pui in the word 
however that shows that nobody is being pledgt^d io anything 
which he does not siipport. ■ 

Mr, Jinnah. : In the event of the hope lieing frustrated, the 
voting strength is to l>e “ aiigiuented 

Chmnnini : Let us be perfecdly clear. What we are sayiiig is 
this. Some members of the Committee think tliai in certain even- 
tualities there should be an augmentation— I will use your word 
weigiitage for a moment. But only some members ihiuk iliat. 
On the other hand, everybody hopes that no snrdi eventuality will 
arise. 

Mr, Jinnah: I liave no objection to your stating that ces'tain 
members have so stated."' 

Chairinan : Very well; we will put it in that way; Some 
members have stated 

Pandit M, J/. Malaviya: Have expressed the opinion.” 

Chairman : Have expressed the opinion/^ The only difference 

between you, Mr, Jinnah, and Sir Samuel Hoare is this. He has 
said. It has been urged h-^ some’*; you want to say Komr 
members have stated their opinion ’b It is the difference between 
staling and urgi.ng: but T am sure yon will ;n‘cepi I he word 

stated Sir Sam.uel? ' , ■ 

Sir Smnnel Hmre : Entirely. 

Hr. Jinnah : T was not' raising the objection in regard to the 
word stated ” or the word ** urged T do not mind any word. 

Chairman: Some mein.bers have stated it as their opinion 

that, ill the event of Jhe original .adherents not forming a substan- 
tial proportion, tliat is to sav,'''at least one-half, of ^■Tiidian India h 
some method should be 'devised' by ’which their voting strength will 
be temporarily augmented pending the aeeessicm of other States/* . 
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Mf.Jinnah: ‘^SShoiild 

Chmrman: SlioiiM ,be that is^ rigiit: But we' all hope 

that 'Shei/anVeveatadity will notarise;’^ ' 

Mr. Jifinah : And some members do . not agree ■ to , any 
weigh tage/'^ 

iS’?> Ahhar Hi/dari: I 'Want 'to be quite clear , about this. If 
more than half Join, then the portion representing, the. States will 
be actually what the States are entitled to,' and nothing more than 
that, 

.Df\ SImJa'at AhmM Khan: Yes, that is clearly 'w^at.'it means. 

' Sir Sarmiel Howre : I think it is better not to go into that detail 
blit to leave it more general. I think I wotild leave it at least 
cme-half. I think it is better to leave that to subsequent 
negotiations. 

Sir AMmr Hydati : Yes. 

Chairman: jEsTiimber 16, please? 

, Number 17? 

Sir Provash Chunder Mitter : On No. 17 I want to be clear on 
one point in the last sentence. Apparentty members of the Provin- 
cial Legislature will he entitled to stand for the Federal Legislature. 
We have not said anything as to what will happen if such a candi- 
date succeeds. Is it tlie opinion of the Committee that he should 
he a member both of the Federal Legislature and of the Provincial 
Legislature? I thought that was not the intention. The only 
point to which I desire to draw attention is that that might be 
stated. I have no objection to a member of the Provincial 
Legislature standing for the Federal Legislature, hut if he succeeds 
T want to know what your intention is. 

Chair num : You do not want bim to be a member of both? 

Sir Provafdi Chynder Mitter : That is what I am suggesting; I 
am leaving it to the Oommittee to decide that question. 

Mr. Zafrnllah Khan: That is the present position. 

Chairman: ‘‘ But no person should be allowed to be a member 
of both Legislatures.^' 

Sir Samvel Hoare: Is everybody agreed about that? I have 
ari open mind about it. Is it a good thing to impose that condition 

or not? 

Sir Pfovash Clnmder Mitter: I think so. It would be rather 
clifticult to discharge the duties adequately in both places. 

Sir Tej Bahadvr Saprv : May I point out that, under the Miiito- 
Morley scheme,^ a. nmn could be^ a. member of both the Provincial 
and Central I^egislatuyes? ^ I have known eases of that kind. TTnder 
the, present constitution, ’you, have, to' ha a member of one or the 
other-T-you cannot be a member of both . / • . " ' " A 

: • Sir Sammel Hoar0r: ;I .,ati.ndt;qhite'sure whether that is necessary 

for .US; to^;^ ^ 
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xSir^ MuhamQuml I niaj'Temiiid my friend., Sir Tej 

Bahadur 'Sapni, in tlie' first, -two Miiito-Morlej Reform Cmmcilg 
tiiat was tile rule; Rut tile rule 'was '.■abandoned in tlie third ' Mintd- 
Morley Iteform Council .for; 're:aspiis-of con.'veiiieiice and sO;,. 0,11, '^, I 
was myself a member of. both the ■Punjab Coiin-eil and t-he Imperial 
Connell ill ■(.he seeoiid ; biit ■in' the' third' I' could not be. 

Sir Tej Bahadur Saprti: W.e started like that. 

Pandit M. M. Malctviya : May' I say that was brought about 
a.fter.,aii e.’iiquiry by the tiovernmeiit of Iiidia^? .(Ipinioiis ■ were asked 
of those of us leho had been ■ members of both Legislatures, and w'e 
expressed the vieiv that it was not 'possible tO' be a member of both, 
I was asked and I expressed, the -opinio,!! that G.n.e member ,co'iil cl 
not do' the^ duties in both places, ■ . ' 

Sir Samuel Hoare : I expect that is so in 99 cases out of 100— 
that is what actually happens— but is it wuse here and now definitely 
to state that it should never happen? Is it not possible that you 
might have a Provincial Minister of exceptional value who might,, 
with great advantage, both to the Province and to the Centre,, 
be also a member of the Central organ as well? 

Pandit iff, M. Malaviya: We found that mee’tings ' w'^ere held 
ajid dates fixed in such a way that we coulil not ilo our duty in both 
places ; it wms unsatisfactory. 

Sir 'Samuel Hoare: I should have thought that would depend 
■ver^y: iiiuch upon tlie procedure of the Chambers. 

Pandit M, i¥. Malaviya: We are dominated by the climate. 
The whole of the work of the Legislature has to he finished within 
a certain lime. It niust be finislied in March or the beginning of 
April; and we found it not practicnble to serve on both. 

Si? Samuel Hoare : I do not want to press my point. I have 
expressed my view about it. I should be guided by the general 
body of experienced opinion about it here. 

Mr. Iyengar : It was found to be impracticable. 

Chairman: Then we will put in the words: Provided that no 
person shall be a member of both LegislaturesR' 

Sir Akhar Hydari: Does that apply also to the Indian States? 

Chairman: Ho* 

Mr. Jinnah: Before you leave paragraph 17 may I say that, 
BO far as we are concerned, rre are^ not at present prepared to commit 
oui'selves to the system of vsingle transferable vote? 

Chairman: Thank you very much, Mr. dinnah. Ifow para- 

■■■■■graph" 18. ' ' ■■ ■ ■ " 

3/f. Joshi: I ivant to say that, in my opinion, the Indian States 
in the -Upper Chamber should be seleetecf by the ^ same method By 
which the representatives of the British Indian Provinces are 
selected; that is, wherever' there are Tiegislatures in the States, the 
i^resentatives of the States 'shall be elected by these Legislatures, 
where these' Legislatur.es domot' exist, then they shall benomiBated' 
iintil 'sucIr'Legisloture^s^hre e 
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■ [ 'Chairman '.: I'o, doubt tke States, will take note of jour opiaioa, 
Mr. Josbi, E’ow we go on to paragraph 19. 

: Sir Manublmi Mehta: May I /refer to the words app.earing ia 
iine.b; of. paragrapli 19 —'* existing local ■self-government bodies ? 
■•To,, me' it appears . that this is rather too , sweeping.. It . would 
exclude not only the municipalities and the district local boards/ 
but even, village comiiiimities and village local boards. 

' Chawrnmi : Wh^i words do yon suggest then? 

Sir Manuhliai Mehta: If the idea is merely to exclude niiinici- 
palitieSj it would be better to say so. 

Sardar Ujjal Singh : And district boards as well. 

Sir Samuel Hoars: xit the same time, we do ■want to leave the 
door open for an tmhiassed enquiry into the unheard-of methods of 
village voting that did emerge in our earlier discussions ; and I 
am not sure really that this wording does not go a bit too far. 

I think it would be better to state it more explicitly. 

Chairman: What are the words you want, gentlemen? 

Mr. Iyengar : '' The existing statutory local municipal bodies.’’ 
We are now trying to say that existing statutor3' authorities which 
are constituted' for one purpose should not be given the right to 
select representatives for the Legislature. If, in our further in- 
vestigations, we are able to arrive at some method of indirect 
election which will give the village a unit of representation in a 
different manner, we can constitute them for those purposes. What 
we want now to say is that existing statutory bodies, discharging 
statutory local functions, should not be availed of for the purpose 
of securing representation in the Legislatures. If you put that in 
I think we shall be perfectly safe. 

Chairman : What are the words, Mr. Iyengar? 

Mf. Iyengar: of any existing statu toiw local self-governing 
bodies."' 

Sir Provash Chmider, Mitter : I wish to say on that point that 
in the law there are exiwsting statutory gradings of votes which will 
be^ very suitable. Therefore, my suggestion is to mention some 
existing statutory bodies — district boards, local boards — something 
like that. What I am aiming at is that, because an Indian Village 
Board is a statutory body, that should be enough. 

Mr, Iyengar: I am not saying that the vote of any village 
organisation should be ruled out. What I am referring to now is 
the statutory character of these bodies. If you really want to 
constitute a village union for the purpose of election to the Legis- 
lature you may constitute it. , 

CC" S¥ Pmrimh Churder Mitter: ti you make that clear I have 
no objeetiou. ./ .. - 

, Chmm&n: I 'iindergthnd.the/pdint.;'' What are the words you 
want, though 


•p 
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Sir Pfovash. Clmnder Mitter: I would like ■ these, words,, Sir— 

Local self-ffoverniEff bodies, such as mimicipalities, district boards 
aad .local ' boards.*’'^. 

^ Sir,. Samuel Hoare: Would it aot be better to explaia it ia a 
footaote— to leave the, word, as' it is and then have a footnote' to 
say, This .expression does not mean the exclusion of ’^—whatever 
the term, may ' be— village boards or villa.ge . panchayats"? Would 
■not that be the best way to do it? 

^ . .Sir Provash Chunder Mitter: Yes, Sir. 

.Chairman: This exp.ression does not mean the exchisioii,, of 

village panchayats/’ 

Mr, Iyengar: That will cover it. 

Chairman: Now Fo. 20, please. 

Mj\ Jinnah : On paragrapli 20 I do not quite follr>w this. You 
say : — . . . 

The Committee therefoi^e recommend that this body 
should be charged also with the duty of making proposals 
for the constituencies to return the British Indian members 
of the TiOwer Ohamher of the Federal I^egislature, and that 
it slioidd explore fully the alternatives of direct and indireiu^, 
election indicated in the preceding paragraph/^ 

Well, as far as we are concerned we are opposed to any system of 
indirect election. 

Chairman : Thank you very much. I understand that. 

Mr. Jinnah : In relation to the Lower House, of course. 

Chairman: Yes, quite vso. 

Sardar Ujjal Singh: In the same paragraph, it is, I believe, 
not quite correct to say: — 

some method of indirect election, as recommended by 
the Franchise sub-Oommittee of the Conference.^' 

The Franchi>se sub-Committee did not go into the question of direct 
or indirect election at all. So far as the suggestion in the Franchise 
sub-Committee’s Report is concerned, it only eontemydated direct 
election and an enfranchised population to the extent of twenty- 
five per cent., and suggested that some methods ought to be explored 
by which those who will not be enfranchised might find some sort 
Of representation by the Mukhi system or the system suggested 
by Lord Zetland. 

Sir Muhammad Shaft : I do not think the Committee made the 
suggestion: I think it. was Lord Zetland, not the Committee, who 

Sir Prorash Chuj}dej\,^ Mitter : the Committee also made the' 
suggestion. 
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Sanlar 'Ujj&t Smg'h : . Tliis ' is - paragrap'k 4, ' /page' 57 of tiie 
Report : — 

■ We reeoBinieiid that, in- addition, to proTiding for tfiis' 
increase, tlie Coimmssioii should -consider the" introduction of 
a sclieiiie by which all adults, not. entitled, to a direct' vote , 
would be grouped, together in ' primary- groups of about 2'0 or 
in some other suitable manner,' for. the election of oiie, ,repre*- 
■sentative iiiember from each .group,... who would be ...entitled 
to vote in the Provincial elections either in' the same consti- 
tuencies as-;., the' directly qualified voters' or l-ii 'separa.te .consti- 
tuencies to be formed 

Eo this would not be a correct reproduction. 

..Mf, JumaJi : May I remind the Committee that this' ' came' up - 
before us once, and we all came to the conclusion, after examining 
the record, that so far as the question of the electorates and the 
fi’arichise for tlie Federal Legislature was concemecl, the Franchise 
Committee Inul left it out of their consideration? They did not go 
into' it. ■' 

Sardar Ujjdl Singh: That is paragraph 14. It says: — 

The form of the Central or Federal Legislature has not 
yet been decided, and in these circumstances we do not find 
it possible to make any suggestions regarding a suitable 
franchise system.’’ 

Chawman: What alteration is suggested? 

Mi\ Jinnali: That it shoidd be dropped. 

Chairman: We will leave this out, 

Mr, Saatri : I wish to endorse Mr. Jinnah’s suggestion that this 
should not be considered in any shape or fonii. 

Mf. Jayakar : May I ask whether these words are intended to 
include the scheme suggested by Mahatma Gandhi for the indirect 
election? 

Sir Samuel Hoate : I should have thought that they covered 
all the possible schemes. 

Mr, Jayakar I want to support the vscheme put forward by 
Mahatma Gandhi. 

Chairman : It was meant to cover that. 

d/r. Sastri : T feel a certain difficulty in regard to the Boiiibav 
Presidency, wliicdi by some chance has been selected as an example. 
That is a consideration which is likely to be forgotten. Bombay 
-"'may he divided into Bombay proper and 'Sind. In that case the 
argument would lose a:great deal' of its importance — you cannot 
afterwards place Bombay in the same category cis other Presidencies, 
when it has been shorn* of SincL, - , * 

Mr. Jinnak:, I think it wohH be better off! — , / 
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, Sir:Fmvash ChunimrMitter:, ' There. is no'doiibt that the Boiiibav' 
■Bresideaw .occupies a. .'-very. big/positioBi,.' because of the ports of 
..Bombay and ' Earaclii... If we proceed ou : a population basis and" 
then giYe ui weightage. 'to important ports., we shall get a right, 
principle. „ 

,/ .(/Aatomnr., I follow.;. 

, 22,.ple'ase. , 

Sir Akbar ' Hydari : My Lord Chancellor, I' want .to suggest 'U 
.little.. Yerba.l. alteration... I would prefer to. put clown the number 
in the Central ProvincevS. at 5 "and lea-ve out .Berar.. 

Sir Maneckjee IJadabhoy : I protest against that. 

■ Sir Akbar Hyduri: Berar has always sent its representatiYes. 
■■■separately. 

Sir Maneak jee Dadahhoy : Sir Akbar Hydari is not aware of 
the importance of the Central ProY-inces. 

Sir Akbar Hydari: I am quite aware. 

Sir Maneckjee Dadahhoy: And the part that the Central 
Provinces has played in the ■ Legislative Assembly, 

Sir Sultan Ahmad : And also here. 

Chairman: You want to leave it out? 

Sir Akbar Hydari: Yes. I mean, it must be definitely under- 
stood that the quota for the Central Provinces does not include 
Berar, whatever may be the number. 

Sir Provash Chunder Mitter : With regard to the proposal in 
paragraph 22 — But the suggestion has been made that a possible 
solution might, for example, be to assign to each of the Provinces 
which exceed 20 millions in population, namely, Bengal, Madras, 
Bombay etc., 17 seats— in paragraph 21 we have already deviated 
from tile population principle, and I would suggest that the 
Provinces with a population of more than 30 millions should Lave 
a higher representation. 

■■Chairman think we must, leave it .as , it stands. 'We '■note-:",". 
your objection. 

Mr, Jinnah: With regard to the .North-West Frontier Province, 

I know this number will not satisfy the people of the NortlnWest 
Frontier Province. 

Mr. Zafmllah Khan : The Report of the Simon Commission also 
recognises that, owing to its peculiar position on the Frontier, 'and 
so on, it ghoiild have a larger number, 

Chadrmmi: I know” that. 

Mr. Gavin Jmies: Sir,, I would like to point out that Bengal 
and the United Provinces have 'not, been ■very well treated in this 
diRtribiitioB of seats in the Lower House- — Bengal especially. Why 
Bombay should have weightage against Bengal I cannot quite see,' 
because Bengal really is a 'far more important centre of commerce 
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and industry ttan Bombay. ' I am a United. Provinces man, so^ 
'tli'at I can,, say so. Also Bengal.: has double tlie,,popiiiatioii ot 
Bombay. . I certainly tbink 'tbis needs .reconsideration. 

. ' . It is . o..nly given a:s An example 

- Sir Promsh^ Chunder Mitter : I -wonld' like to add .tbis, tbat 
not only .have Bengal and tbe United Provinces , double tbe popula- 
tion, blit, they also have trading interests which are very important. 
Further,. Bengal has the important- Port of Calcutta. 

Pandit M, M, Malamya: I suggest the; ',addition, at the 

end of paragraph 22 , of dhe .words— ''This'. m,atter>^w require, 
further consideration 

Chairman ■: Yery well ; we' will pnt, at the end—" this requires 
further .consideration." 

7jafrullah. Khan : Here,. too ,we W’^aiit .to draw attention , to 
the ■ position ofrthe Horth-We-st ''Frontier Province on the same' 

, considerations. 

Sir Akhar Hydari : With regard to the immber of the Central 
Provinces, there again, it must he taken as excluding Berar. 

Chairman: Tes, excluding Berar. 

3‘lr. J ay altar : I do not wish to 'Commit myself to the view that 
any weightage that may he given -to Bombay should he through 
the special representation wAieh Indian and European commerce 
has. I should like to leave that question open, as to how that 
w’eightage should he distributed. 

PmiMf x¥. M ..Malamiya : A similar remark about further consi- 
derahion should be added at the end of 2-^. 

Sir Profoash Olnmder Mitter : Wherever we deal with Bombay, 
the question of the separation of Sind should he borne in mind. 

Chairman : Ifow No. 24:—" Apportionment between the States 
of their quota."’ This is rather a matter for the States, and it is 
rather a pious expression of opinion. We are only suggesting it in 
a friendly sort of way to you. No douht 3^11 will receive it in the 
same sort of -why — so that we need not trouble about that. 

The Nawah ol Bhopal: The time limit which is suggested 
mav be found to be too short to enable the Princes to arrive at an 
understanding amongst themselves. The Q-overnment of India are 
already making certain enquiries in this connection, and their 
Report is awaited. Besides that, the Chamber of Princes meets in 
session, and if the Committee 'is then set up, it m.ay perhaps be 
dilEeult. taking into consideration the complexity of the question, 
to ^ secure an understanding between the, interests and groups con- 
cerned. We realise the necessity, un early decision in the matter. 

, and 1 should like to assure the Committee that everv possible effort 
will be made 'to arHve ut a very- early decision. It may, however . 
be' found, when we 'are' working, it "out, That we may be delayed a 
few days or a^few inonths, That was‘ the only point with regard 
^ to 'which T desired to s'afeguard, myself, hui I have ho objection. ' 
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Sir Swnvuel HoG/re : We miglit' say slio.iiM Eotj. they 

Jiope/ extend beyond. . 

Pandit iff. M PMalaviya': Yonr Highness has no objection ' to 
this being left as it stands. If .yon cannot complete your work, 
in tinie^ everybody will understand." 

Sir iMifza. Ismail : The -addition here made is that the Princes 
•should be invited to arrive at n settlement in the first instance. I 
presume it is not the Chamber alone that is meant^, as several of 
the bigger States are taking no part in the deliberations of the 
Chamber j and have to be consulted individually. I take it also 
that the Viceroy would merely invite the views of the States and 
ol the (Uiambei% but would not purport to settle tbe matter. Here 
I see it is said that the Viceroy should be asked to settle the matter. 

Chairman: What words do you suggest there, Sir Mirzaf 

Sir Mirza lsmdil: 1 should omit altogether the reference to 
the Viceroy — he should not be asked to settle the question, because 
in that case he, or His Majesty’s Government, through their repre- 
sentative, would be prejudging the case. 

Chairman: I accept that. Leave out the words from the 
Viceroy ”. . 

H.IL The Nawah of Bhopal: May I go back to paragraph 24 
for a inonieiitP I hope I am correct in believing that the decisions 
given by any Committee which will be appointed by His Majesty’s 
fiovcu'iinient, in the absence of an understanding between the States 
themselves, will not be final and binding on the States coming 
within the Federation. 

Sir Samuel Hoare : Thev could not be binding. The last word 
upon the Federation must come Horn you. 

H.H. The Nawah of Bhopal: That is what I want to be made 
quite clear. 

Sir Mirza Ismail: But it says the decision is final. 

Sir Samuel Hoare: It may be final from the point of view of 
the Report. At the same time, you cannot force a State to come 
:in.:if it 'refuses '.to, come in.' 

'{The Committee adjourned at 1-15 p*m, and resumed at 2-30 pmi.) 

Chairman: Your Highnesses and Gentlemen, we have got to 
paragraph 27 on page 15. Does anybody want to say anything on 

paragraph 27 ? 

1/r. Joshi: Lord Chancellor, I do not approve of the first 
■sentence: — ^ . 

While the Committee remain of opinion that this ques- 
tion must be left to the decision of ^ 'the States, it cannot be 
contended that it is one of no concern to the Federation as 

I do^ not agree with the first part of The sentence. I am not of 
opinion that this question must'be.leftTo'the decision of the. States. 
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I feel that it in a question wliich must be decided the iniituali 
coiiseni of tlie States Delegation and the British Indian Delegation^, 
as it is a question of vital importance to the Federation as a wlioie* 
I feel that the .representatives, of the States in the Ijower Ohamber' 
should be selected in the same way as the representatives of British. 
India. 1 note the assurance given by Their Highnesses The Maha- 
raja of 'Bika.ner and the Nawab of Bhopal, but Heel that this assur- 
ance does not take us very far. In .the first place, any' assurance as- 
to the voice given to the Legislature is not of great use, as the assur-, 
ance given is only on behalf of these two States. His Jliglmess The 
Maharaja of Bikaner stated that he could 3;iot give an assurance 
on. behalf of all States; but, Lord Chancellor, if the States Dele- 
gation could speak on behalf of all the States and demand repre- 
sentation and weightage on behalf of all the States, it is not 
reasonable to state that, in the matter in which the States are to 
concede certain rights to their subjects, thej- cannot speak on behalf 
of all the States. If they could speak on behalf of all the States 
in demanding lepresentation for themselves, then certainly they 
could speak on behalf of all the States in this matter also. 

Secondly, Lord Chancellor, I feel that the voice which has been 
promised by Tlieir Highnesses The Maharaja of Bikaner and the 
Nawab of Bhopal is not of much use, for this reason, that so far as 
my information goes, the Legislatures of Bikaner and Bhopal 
have a nominated majoiuty in both places. If you give voice to 
Legislatures -which have a nominated majority, you really give 
voice to the Ruler himself. 

Sir Manub/iai Mehta: The position is not correct as regards 
Bikaner. 

Mr. Joshi: All right, Sir. I shall be quite willing to hear what 
the total strength of the Bikaner Legislative Assembly is, and also 
to have information about the Legislature of Bhopal. 

Sir Maniihhai Mehta: I will give you that information. 

Mr, Joshi: But I feel that, as the Legislatures are constituted’, 
to-day, it will not be the voice of the elected members. If an 
assurance is given that the voice will only be given to the elected 
members, it will have some value, although it may not satisfy me- 
wholly. I cannot subscribe to this paragraph. 

Chairman: Thank you, Mr. Joshi; I quite follow. Ifo doubt 
the States representatives will pay attention to what you say. ' 

Ho. 28, please. 

Dt, Ambedkar: I should like to draw your attention to the' 
last four lines of the paragraph. After stating, in the beginning, 
the ^ recommendations of the suh-Committee in paragraph 34 of' 
their Second Report, Tour Lordship stated — 

We, make no recommendation here' relating to the first 
four of these mterests, simCnthe decision on this point is one- 
for the MiaorMes suh-Oommittee,*^ ' 
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I .do not think iJiat . Yonr vLordship. means .tkat , tke .'Committee 
indifferent to , the representation .of those interestSs',. nor^ ..I thinkj. 
does the, opinion expressed in,. paragraph 34 of the Second .Eeport. 
niean ' this.i^ ' ' W yon.' mean is that yon cannot make, any' recoin- 
.meiidatioii. as to the extent or method of representation... ' I 'shoii.Id. 
therefore be obliged if yon would amend .the pavssage by /adding,, 
after the word ‘‘ recoiii.meiidation the words — 

as regards the extent or method of their representation.^^ 

Mrs. Subbiirajjan : Yon may remember that I spoke at one of 
onr sittings on the possibility of , secnriiig .some special . provision, 
for the representation of women' in the .Legislature, .and suggested 
that the consideration of this matter shonld be deferred until the 
Minorities Committee pnblished their Report. But, lest the point 
be overlooked, I shonld respectfnlly snggest that some reference to 
it be made here, and that the following words be added in line 9 
of paragraph 28; after the word interests insert the words 

‘‘ or to the representation of women in the Legislature.’’* 

Ghairmmi : I am much obliged— I am sorry that we left it ont — 
and I am also mnch obliged to Dr. Ambedkar. We will put in 
both those amendments. That was an oversight. 

Mrs. Suhharayan : On a previous occasion, while recognising the 
valuable work done by many of the nominated members in the past 
on the Legislatures, I objected to nomination in the new constitu- 
tion on principle. I feel that I object to it all the more when I £nd 
that the two Chambers may have co-eqnal powers. I quite agree 
with the Report that the services of persons of the elder statesman 
type are most valuable; but I am also convinced that the system 
of nomination is unwise and undemocratic, and, therefore, that it 
will be better if the servicies of such persons too are secured through 
gome system of election. If there is a system of nomination, I 
cannot help thinking that the whole object of this clause may 
be frustrated, and that the Ministry may only think of strengthen- 
ing its own party in the Upper Chamber. Apart from this general 
objection, I would ask that, in ppagraph 32, lines 7, 10, 19 and 
22, the word persons be substituted for the word men 

Chairman: I quite agree, Mrs. 'Subbarayan. In England we- 
actually held, imtil about five years ago, that a woman was not a 
** person 

Mrs, Suhbarayan: Perhaps they meant that she was something 
better! 

Mr. Zafmllah Khan: In our General Clauses 'Act, it says that, 
whenever man is used, it includes woman , 

Jfr. lyemyar: I desire to associate myself with what my friend, 
Mrs. Subbarayan, has said as regards nominated members. I also 
agree that it, is very useful to have these elder statesmen in thc' 
Upper Chamber;' but surely,, .if .these^' elder statesmen are really 
wanted by the country, it ^ would certainly be possible for them^ In* 
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come' ill ' l)j ' tsoiiie constituency, or other. . I tliiiik tiie principle of 
noniiiiatioii' is vicious and we should get rid of it altogether.. 

' Dr, Ambedkm : ,1 should like to associate myself 'with what has 
fallen from. Mrs., Subbarayan. ■ . 

Mt,. .lyenguT : .1 suggest that the whole of paragraph ' 32 should 
be omitted. 

, ' Sir Samuel Hoare : .Lord Chancellor,, 'I hope you will, not do' 
that. I thought that a limited number of these nominated mem- 
hers would add an element of strength to the Chambers. There 
are, rightly or wu'ongly,^ a 'Certain number of people whom you, will 
not get into either Chamber b}" election, and it is that kind of 
people that I contemplate. I do not contemplate a great Hock of 
nominated members, but I . do contemplate"' this small section 
of elder statesmen or elder stateswomen. 

Chairman :' I quote follow the objection. We wall make a note 
of that. I do not think the objection is to the elder statesmen and 
elder stateswomen, so to speak, helping on people ; but the difficulty 
is writb regard to nomination. 

Sir Tej Bahadur Sapru : May I be permitted to point out that 
the provisions of 31 and 32 seem to me to be a considerable advance 
over the last lleport? In the last Report, what was contemplated 
was official representatives of the Crown subjects. That Tour 
Lordship has done away with in the present Report. Approaching 
the matter from that point of view, it seems to me to be a consider- 
able advance. Now, in paragraph 32, you do not suggest the nomi- 
nation even of officials; but what you suggest is that there may 
be three or four men who, for reasons mentioned by you in that 
paragraph, may not find it possible to go into the Legislature, and 
so the Legislature may not he able to obtain the benefit of their 
experience wdiich may be of a very valuable character. It is not 
that I am fond of nomination — should really like to have nomi- 
nation done away with — hut I do not understand that is going to be 
a permanent feature of the Constitution. I gather you are only 
providing for a very small, insignificant and almost negligible 
number of three or four men who might he useful to us in many 
ways. 

Chairman : Yes, that is what W’’e thought. 

Sir T ej Bahadur Sapru : The}’^ will not be officials ? 

Chairman: No; we have excluded officials altogether. 

Sir Tej Bahadur Sapru: Tes; and from that point of view, it 
seems to me to be a considerable advance. I support paragraph 32. 
My reasons are that, in the welter of ideas which the new'constitu- 
■ tion will set free, what has been called cross-hench mentality 
will be more common than in this country, and I want to provide 
ior that-’^*^ cross-bench mentalily for a few years more. ' * 

Sarddf Ujjal ‘Singh: I.' want to support this paragraph but 1 
wtxnt to put soffie limit th-tlie number, last time you put a limit of 
ten.^ Some limit ought;:tp- be ;puL-rfiv^ or six or seven. There is 
im' limit put Mown ^ ■■ ‘ - 


■ ChaitmfMv: Is. that' ia botii Ohambers? , „ , 

. , Sardar UjjalSmgh : In. Ike Upper Clianiber. oaly. ' „ 

, Sir Maneckjee Dadabhoy : I wish io say I am in entire agree* : 
.inent witb Sir Tej Saprn.; I am looking forward to a day when; 
I sball .welcome Mrs.. .Siibbarayan in tlie Council of vState as a. 
nominated -meirLber. . 

Chairman : I bope you will be there too. 

Pandit M. ' M. Malamya: May I know — bow is a question like 
this going to be decided, where opinioms are divided. Km we to 
record our different. votes ? , 

....■Chairman : CEo*. I think the general opinion is in favour of it; 
but in the shorthand notes your objection will appear. 

Now number f33. Qualifications and disqualifications for 
membership/^ 

Now luimber 34. 

Mr, Zafridlah Khan : In number 34, I presume the age limit 
laid down in the last line refers to candidates only and not to voters. 

Chamnwn: Tes, I think so. 

Mrs. Suhharayan : With regard to the proposal that the existing 
rules regulating the (jualificatit)n of voters, and consequently of 
candidates, for the rouneil of State, sliould be adopted as a model for 
candidates for the Second Chamber of the new constitution, this 
would, in my opinion, react most unfairly on women. There are 
extremely few women who possevss the present qualifications; and, 
consequently, the nuinher of women who would be eligible for the 
Second Chamber, if this proposal is enforced, would be infinitesimal, 
I think it is most important that there should he women members 
of the Second Cb amber; and, therefore, there should be a consider- 
able number of women eligible for it. It is proposed that the 
prescription of the detailed qualifications shall be left to the Expert 
Franchise Committee. I would therefore ask that it should be a 
definite general instruction to that Committee to secure the eligibi- 
lity of a considerable number of wmmen as candidates for the Second 
Chamber. I should like this point to be added to this paragraph. 

Chairman: I think that is right. There, again, my apologies; 
but we could not remember everything-. Have you any form of 
words, by any chance? 

Mi^s. Suhbarayan: I will leave that to you. Lord Chancellor. 

Chainnan: Will you lelL me^ 'this?,; Would ^’'ou ' say quite 
bluntly that the qualifications should not apply to women, or would 
you say there should be some qualifications? 

Mrs. Suhharayan : It is difficult for me "to suggest anything 
now, ' I think the Expert Franchise' Cbm,mittee should bear this 
point in mind and im,eet It. 

Sir Samurl Bmre : Would it, meet you. if we put in the 'words 

taking into account the- claims-of'. women ’'—some general phrase 
'of that kind? 
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MTs/Snbbafayan :^ Yes, tkat will do. 

':Chaifinun:We.,w sliouM 'be^ adopted as a model for 

^aadidates ford-be tipper. Chamber, taking into account any special 
p.rovisions thatnnay be 'r^^^ 

: Dr b' Ambedkm^ b considerable difficult}" in subscribing^ to 

.this, pail; of' paragraph 34 — the Council of State qualifications bffing 
taken 'as a model. It seems, to me that it will entireiv block the 
■representation of the. Depressed .'Classes., ,, 

Chairman: We must not do that. 

Di\ Avibeclhar: Liberty should also be given to the Franchise 
Committee to take this into consideration in framing their model 
rules. 

il/r. JosM :' The qualifications of voters for the Council of State 
■will not enable the working classes to become candidates. Some 
of these qualifications are not possessed by the wx>rking classes, I 
would suggest that tenure of office in a trade union should be added. 
I submit that special mention should be made in this Report that 
these classes, w’ho are not likely to have the qualifications men- 
tioned in the rules of the Council of State, should be provided* for 
by the devising of some qualification which will be possessed by 
tl^ese classes. 

Diwan Bahadur Mudaliyar: One of the qualifications for 
membership of the Council of State is membership of the Legisla- 
tive Councils. We have made it clear that the Legislative Councils 
will send representatives to the Council of State, and that every 
member of the Legislative Councils will be both a voter and can 
be a candidate for the Council of State. In the Provincial Legis- 
lative Councils, Labour and the Depressed Classes wdll all be 
represented. The members of the Legislative Councils will be 
eligible for membership of the Council of'’ State. It is only when 
you go outside the Legislative Councils for a candidate that these 
difficulties may arise. I do not think, in practice, there will be 
any difficulty in sending a Depressed Class representative or a 
Labour representative or a woman to the Council of State. 

Mr, Joshi: Lord Chancellor, I know the rules for the election 
of the memhers of the Council of State and the composition of the 
voters. If no other class gets the qualification beyond the memhers 
of the Legislature, I can understand that; but if there is to be any 
qualification besides the qualification of membership of the Legis- 
lature, then w"e must decide what qualifications the other voters 
should possess — whether it is membership of a certain body, say 
membership of a trade union. We niust devise some qualification. 

; Chairman: We wdll see .that : that- is done. We cannot at the 
mbtnettt' sav what the particular -••qualiflcatioii will he, but we will 
take care to deal with that point.. ■ ' , 

Mr, ImM^: A am only suggesting, office in a- trade union. 

Thtelwe- cpme S5. I do not think 

there is very much on that. /' ' 
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l^aragrapii 3i>— Disqualifications/’ 

Fandit M. J/. Malaviya: Towards the end of this paragraph it 
■says actually undergoing a sentence of detention Why should 
that he a disqualification? If he is undergoing a sentence of" 
detention at the time of the election, he may sit later on. 

.V This is what we sa} — 

At the same time, we consider that the rules should be 
so framed as to disqualify from candidature any person who, 
at the time of an election, is actually undergoing a sentence 
of detention and who would consequently be unable, if 
returned, to fulfil his duties to the Legislature and to his 
constituents.’^ 

Wliat we meant was that it is no use having a man as a Memlier 
of Parliament who cannot attend. That is what was meant. I see 
your point, tliough, because you say that at the moment of his 
election he may be undergoing a sentence of detention, but by the 
time he wants to work lie will be out again. 

Pandit M, M, Malatnya: Yes. 

Chairman : I follow what you mean. We will just alter the 
meaning there so as to meet your point. 

Pandit M. M. Malaviya: So that that will not be a disquali- 
fication, A man being under detention at the time of the election 
will lie under no dis(juaHfication. We have found in practice that 
some such ])rovision is needed. Some people have been elected to 
the Assembly while they were still under detention. 

Mi\ Sasfri: I am going to say a word, with your leave, to 
support the recommendation in the text of the Report. It appears 
to me that if a person who is in gaol or otheiwise under detention 
is elected by a constituency, the constituency must be interpreted 
as expressing a political opinion rather than exercising its franchise. 
The constituency really disenfranchises itself. We trish to make 
provision for all constituencies to exercise their franchise and be 
represented. In this particular case, by electing a person who is 
under detention, and is therefore unable to exercise liis position, 
tlie constituency is encouraged to disenfranchise itself, and gets in 
return only the satisfaction of recording a political opinion against 
the action of government. I do not see any particular advantage 
ill that, and I therefore support the text as it stands. 

Pandit M, M, Malaviya^: I regret that I cannot agree with 
Mr, Sastri. It is not a question of the constituency expressing a 
political opinion on a sentence ■ passed on an individuaL Fobody 
ran say wbat a proper sentence.may.be., . Mr. Sastri does not take 
account of what a sentence 'may' be. If ;a> 'person is undergoing 
imprisoiiment at the time of election, ■ and if his constituents have 
(confidence in his ability, integrity, character and public service, 
and prefer to elect him. rather fhan -every -other candidate available 
to them, they are expressing theif appreciation of the public service 
and quality of the man, and "mot "passing any political opinion upon 
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tlie .merits' of Ms. sentence. 'Tlie sentence . may .be' for some purely 
teclinical offence; or it may be for sometking ' serioiis ; but .wkat- 
eTer.it is., wken the. Committee decides tliat a.coiiTiction should not 
be a .disqualification for' a candidate, ■ I submit.that.^tkis .disquali- 
. fieatioii '.also' should he removed, and that the constituents .sho.uld 
be left free to elect a person' in whom ' they ' have confidence,' ..and 
that advantage should not be taken of - a person simply being under 
imprisoniiient ' or detention at the time of the election to keep him 
out of the Assembly.,,' 

Sir Maneckjee Dadabhoy : I am in entire agreement with Mr. 
Sastri, but there is another aspect of the question. Suppose that 
three candidates are standing, one undergoing sentence and the 
other two also — very able and capable men — at liberty, who should 
get a chance of competing on fair terms and getting into the 
Assembly, Council of State or other Chamber. It would not be 
fair to the candidates at liberty that a person undergoing a sentence 
should be a candidate. This is a mere matter of popular sentiment. 
A person undergoing imprisonment will, out of the pure sentiment 
of the people and their approval of his action, be able to get a 
larger numVier of votes than the otliers who are qualif3dng on their 
merits.:' 

Chairman: You are saying that, if you want to get into 
Parliament in India, you should get a month’s hard labour! 

Sir S%iltan Ahmed: I support the Pandit Malaviya, and 
that, if conviction is not a disqualification, mere detention should 
not be a disqualification for the candidature. On the other hand., 
I feel that, if you allow a man to be a candidate for Parliament 
here, though he naay be a minor, provided he attains his majoritj* 
before sitintg — as recently happened in a ease of which you know 
in this country — I do not see why a person who is under detention 
at the time of the election should be disqualified. 

Sir Samuel Hoare : I am inclined to think that what we realh^ 
ought to i'egard, in a question of this kind, is the dignity of the 
constitution. Certainly, from my own experience, looking back 
over the last few years since the War, I have seen many cases — 
I am now speaking of Europe — in which some of the new constitu- 
tioBB have been, made really ridiculous by this habit of electing 
people who, for one reason or another, cannot or will not serve. 
I should have thouf^ht, if^ you reallj^ want a good, up-to-date, 
working constitution in India, that this was not a step which, upon 
]>ractical grounds, you would be wise to take. I quite see the point 
made by Pandit Malaviya,' that the man may come out of prison 
a few days after the election, hut I am afraid that many difficulties 
would arise. We have exactly the same state of affairs here with 
the disqualification due to bankruptcy. My own advice, looking 
at the question quite apart, from, theory, and from the point of view" 
of getting a constitution^ thatc will work and getting members into 
the Assembly who will actually-. serve, and also not making your 
ff.mstitution' ridiculous, 'if' proposal be accepted. I think 
that it is, 'as wise one. 
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Mi\ Iyengar: Lord Chancellor, May - I ask wliether, if you 
remove the word '' consequently it' will not. .express Pandit 
Malaviya's idea— any, person, who at. the time of; the election is 

actually ,un.de,rgoiiig and who tvould it.is ciiimiiative ■ 

— be unable, if returned, to fulfil his duty ’h 

M. Malaviya: 'So; it would not. ■ 

Chairman: I think it would, would it noth Ihrndit, lor; 
reason?,. Supposing^ the election were within, three weeks, , anybody 
who had a month to serve would not be eligible. Is that not, 'what 
you mean ? 

Mr, Iyengar : That if a rounds sentence of iiiipriso,niiieiit is such 
that it will enable him in due time to go and serve his constituency, 
then he is eligible. 

Chairinan : l.et me put the case to you and see if this is right. 
Supposing, merelj for the sake of argument, you are going to have 
quinquennial elections. Let us see how it works out. Supposing 
a man was put up for a constituency and he was undergoing a 
sentence of ten. years’ penal servitude. It is obvious that, if lie 
were elected, he (arukl not serve for- a single -day in that next 
Parliament, because by the hypothesis he would be doing ten years 
elsewhere. Bo you want to say that, if it is a ease where a man 
eaiinot serve by reason of the length of liis sentence, then lie is iiot 
qualified, is that it? ■ . 

Fiindit Ji. J/. Malaviya: Yes; but wdiat I suggest is it should 
he left to the electors not to act so foolishly. They must be trusted 
to act as reasonable men. They would not elect a man who was 
under a sentence of ten years’ imprisonment. But, as it is put. 
it means that a person who is serving a sentence wdiich may expire 
shortly after the election is shut out. With reference to what Sir 
Samuel lioare said, I submit the mere fact that a man is serving 
a sentence of imprisonment should not c^ount with regard to the 
dignity of the House. A man undergoing a sentence of imprison- 
ment may be the most' honoured'; man in the land; we have had 
instances of it. If there is a man in whom the electors wish to 
place their confidence and whom they honour, they may prefer 
that he shoiild be absent for six months than that’ he should be 
entirely absent from the sessions- of Parliament as a whole. There- 
fore, I siibmit that the mere fact of’ detention should not count 
against him. It i>s tuinecesBary' to ^provide that, if his sentence 
is a long one or longer than the life; of the Parliament, he should 
not be elected- — that should be left to the Judgment of the electors, 

J/f. ZafruUah JT/iU'e May '.we not perhaps reconcile the two 
views by inserting a pro vision, 'Wherever 'these rules are laid 'down, 
that if, after a candidate has been elebted, he fails within -a certain 
time— which may be fixed — to take his 'Oath and take his seat, it 
may be at the discretion of the- ''Governor-General to declare that 
seat vacant. .q;,. 

Sir Samuel think'/jpossibiy a procedure of that kind 

might elect what I think iaost of- us wish to -see.- - 
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Mr. Sastfi: A. person, of tliat .(Jeseription ' conM be ,,re-electe^^ 
crvery time a vacancy is declared.. 

Mr, Zafrvllah Khan: .Tlien 'ke slioiilcl not be elected in siicii .a 
case — -tliere s’hoiild be a .provision to tliat effect., „ 

>SVr Sam-Nel Hoare : Ot course, wliat one. does, want to avoid' is 
a liiaiiber of (3aii,didatnres simply for the purpose nf propaganda. 
Tliat lias bappened very often o.n tlie Continent of Europe. , People 
are put up wlio are either not going to take the Oatlpor are not 
going to serve, or for ' one 'reason or another are not 'going to 'carry, 
ont the work of their constituencies. 

. Faiulit M. M* MaJcrvvya : That is ', a clifl'ere,nt matter.' ■ It' can 
be provided for in a different way. 

•Sir Sarauel Hoare: I do not think it can. 

F and it J/. M, Malaviya: What you are considering here is 
whether there is any justification for making the proposal which 
is before us. Besides that, there is another matter connected with 
it. In India, a number of persons are kept as detenns^ either 
under a Eegulation or an Ordinance. A number of persons are 
detained as detenus, No’w, how would their case be affected by 
this? They are not put on trial. 'Without trial they are detained 
for years; they have sometimes been detained over tw-o years. 

Chairman: Under a sentence? 

F and it M. J/. Malaviya: Without a sentence. 

Chair Vi an : But this is under a senteiiee. 

Fandit d/. J/. Malaviya : That is what I want to make clear— 
a sentence of a Court of I^aw. Otherwise they are sentenced — * 
that is to say, the orders are passed against them — under some- 
Regulation or some Ordinance; and it vrould be a great hardship if 
they were debarred from standing as candidates. 

Chairman: I think, on the whole, it would be better here to 
do what we have done elsewhere — to put the alternative — Some of 
us say this, some of us say that. Would that suit you? — because- 
that would preserve your point, you see, without making it definite. 
Some people rather want to stick to this — Mr. Sastri and Sir 
Samuel Hoare. On the other hand, your views, w^hich I quite 
appreciate, are that it ought not to be preserved. Do you not think 
we had better let it stand, and then put in a caution? On the 
other hand there were a number of people who are not in agree- 
ment with this. Would not that help you? 

Pandit M. M, Mdmnyar.l,Bu}mit, My this is a matter 
about which a clear e:Kpreesion should be, made of its opinion by 
the ''Committee one way m .another. , ' 

, SirdSmmml Haare: BW'you cannot do that. It is no good 
voting upon a, thing like •thatr' We never vote upon anything; and' 
if we did#'-! do' not think it 'would carry much weight, because it isv 
not the numbet.of matter— it is the opinion which 

may be behind ' ms, ihe best way we cam -meet- 
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•'every kind.of opiaioii will '. be to,, say some of lis tMiik one tMn'g and 
■some, of; ns , think, anotber., tiling, , 

Chuirman^ Pandit, supposing we were to put in' sometliing like 
this: ‘"'VAt the same time, some members of , the Committee 
'Consider and ■ then at the end— On" the other hand;, a large, 
.-.seetion— 

'Svr Samuel Hoare : Is it' a large section?— I do' not know. 

Chairman : Well, A.' section, of . the Committee are^ not in 
•agreement with this ,^k, 

Pandit i¥. M. Malamyar Are opposed to this view.’’ 

Chairman : Are opposed to this view ” ; certainly. On the 

other hand, a section of the Committee are opposed to this view.” 

Pandit J/. M. Malaviya: Would Your Lordship also add — 
being of the opinion that a sentence of detention should not 
constitute a disqualification ”, 

Mr. Iyengar: May I know whether the words sentence of 
detention ” are intended to convey the view that it is a sentence 
ordered by a Court of J^aw after trial? 

Memherii : Yes. 

Mr. Igengar: If that is so, w^e have no quarrel. 

tlhairman : I think we have it right now. I see the importance 
of the point. 

Now No. 37. I think that is all right. 

No. 38 — the Oath of Allegiance, 

Now we come to a very important paragraph — the relations 
between the two Chambers. I will take Nos. 39, 40, 41 and 43 
together. 

Sir Muhammad Shafi : With regard to the recommendation 
embodied in paragraphs 42 and 43 of the draft .'Report, I venture 
to submit tliat the record of the discussions will show that the over- 
whelming majority of opinion, certainly among the British Indian 
Delegation, was to tlie effect that, while in all other respects the 
two Houses vshouhl o<?eupy an equal position, with regard to the 
Demands for Grants, they should he cognisahle by the Lower House, 
and that so far as the initiation of Money Bilk was concerned, they 
should first be introduced in the Lower House. The recommend- 
ation as embodied in the draft Report is exactly to the eontrar}^ 

I venture to submit that that ought to be corrected. 

Sir Tej Bahadur Sayru:^ I should like to associate mvselt with 
the remarks that have fallen from Sir Muhammad Rha'fi, While 
I do think t'liat the powers of the two ^Houses of the Legislature 
.ehouM, following the Well roeogmsed 'principles of constitutions in 
various Dominions, be " ,of a ’,-eo-prdinate eharacter, I should like 
to make one or two very inipoidanf exc^tiom 'to this general rule, . 
namely, first with, regard tcrthe Mwev Bills, wdimh, in my humble 
.opiirion. should always' head • in the popular House or the ' 
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Lower House. . That is tlie practice,:.. too, I find, in .every one of, .the, r 
Doroiiiion , Constitutions. ■ 

. , Sir Muhammad Shafi : was one of tlie reasons I gave fo.r , 

my siiggestiGri. 

■ Sir Tej Bahadw\ Safru: Secondly, thn^ question, of , Supply 
got to Be very carefully' considered ' and . determined . Tlie usual 
praifiee is that Snppljr. has got..to be voted .by tlie popular House. 
"Well, as a matter of fact, as' Sir 'Miiliammad Sliafi' will be able 
to tell you, in the present existing Legislative Asseiiibly suj} plies 
have got to be voted by the Legislative .Assemblj- first, and then 
ultimately the matter 0011168 up to the Upper- House — merely to be 
placed before the Upper House, l^oii will agree there, Sii 
Muhammad? 

Sir Muhammad Shafi : Supply Grants are exclusively cognisable 
ill the Lower Chamber under the existing rules. Moiiej^ Bills are 
introduced in the Legislative Assembly and then go up to the 
ComiciL 

Sir Tej BaJiad/ur Sapru ; What about the vote of Supply ? My 
impression was that they are never voted upon in the Upper House, 
but that the vote takes place in the Lower House, 

Sir MuTiauimad Shafi: In the Lower House, yes. 

Sir Tej Bahadur Saprti : Now, I would like to have the same 
sort of practice here, because one great objection that will be 
taken to these paragraphs in this otherwise excellent Report will 
be that you in an indirect manner make the Ministry responsible to 
both Houses, and that is what I want to guard against. Therefore, 

I would say that it would be more accurate to say that a consider- 
able section of the Delegates from British India — in fact, vou might 
.say all the Delegates from British India, unless, of course, Sir 
Maiieckjee Dadabhoy strikes a note of dissent .... 

Sir Maneckjee Dadabhoy : As I mentioned in my speech, if 
you will remember, I supported you, and I support you not only 
how, but I agreed then. I tell you now that busy and important 
people in the Council of State do not want to have this bother. 
We gave that work to you in the Assembly, to manage those things. 

Sir Tej Bahadur Sapru : I am very glad to stand corrected by 
Sir Maneckjee in this respect. Therefore, the position is that, so 
far as British India is concerned, the representatives in this Com- 
mittee very strongly support the idea of the ordinary constitutional 
method and practice in regard to Money Bills and Supply being 
followed in our coiistiMtidh. , 

Sir ’ Muhammad Shafi: And 'the point' was emphasised, I 
rememhet^; during that this has been' the practice under 
the existing fordhe last ten years, and is also 

the' practice in All thn;:,'BoMnipn, Oonstite^^^ within the British 
.# Commonwealth :pf ' "'‘b;.:- - / • 

^fr:&min l Ao m &gv&e. 1 do not mind 

whether it is me House or not; hut what I 
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do miad, is tkat tke final decision skoiild ■ be tliere, 'and I tiiink 
tkab we sb-onld, ' as far as -possible,' follow ibe' Australian ■ Constitu- 
tion., wbick. bas worked ' Yery satisfactorily as far. as .Money Bills 
are. eoncerned, and ' that the /final decision should not rest with the 
Lower ,Ho.iise. 

Sir Aiuhmnmad- Shaft': Nobody has said that. ' 

■ \ [ Mr i Gavin. Jones : Well, the introduction is not an imj}o.rtaiit 
matter...' I would prefer that Bills should be introduced in the 
Upper , House . as well, and I entirely agree with your remarks in 
your Report, in which you say that the powers of the two Houses 
'should be equal. At the same time, Sir, I should like to point 
out that in clause 43 they are not equal, because you suggest that 
the decision should be come to by a Joint Session of both Houses, 
but that it should be by a bare majority. Well, considering that 
tliere will be 200 members in the Upper House and 300 in the 
Lower House, it makes the Lower House dominant. I think that 
these matters want very careful consideration, and that we should 
aim at making both Houses equal. It is a very sound principle for 
India to start off with. 


Z)f. Amhedkar : I am still of the opinion, which I expressed 
when we discussed this matter, that we consent to a Second Chamber 
only upon the understanding that the Second Chamber shall be a 
rerising Chamber with a suspensory veto. It shall not have an 
equality of status with the Lower Cham.ber. . 

Pandit i!f . J/. Malaviya : I agree with Dr. Ambedkar, and 
suggest that the whole of paragraphs 39 to 43 should be omitted, 
and that the whole of this portion of the Report should be recast. 
We are met to form a democratic constitution, but we are not 
carrying out that purpose, in my humble opinion. I find that 
the Report goes much further than the discussion in the Committee ; 
for instance, I find it said that there would be no justification for 
endowing one Chamber with powers denied to the other. As Sir 
Tej Bahadur Sapru, Sir Muhammad Shaft and others said, Money 
Bills for the purpose of Supply should be particularly within the 
competence of the Lower House; and, in spite of that discussion, 

I find this opinion expressed in paragraph 42 — 

‘‘ We see no reason why the principle of equality of powers 
should not extend also to the voting of Supply.’^ 

I submit that the whole of this paragraph should be recast. 

Sir Samuel Hoare : It would be very interesting to hear 'the 
opinions of some of the representatives of the States, 

Sir Akhar Mydari,:. I am strongly of -the opinion that, as far 
as the position of the Indian States is 'concerned, it should be rec*ord- 
ed as what it is in this Report. We feel strongly that, at the out- 
set, the powe'rs of both the- Houses ^ should be equal in all cases, 
and it must be left to gradual ev'olution whether mere shall be any 
differene'es later 'on; in' the 'constitution there should l)e ' 'no' ''distin'c- " ' 


tion, with regard to any power 
'between' the' two' Houses,^ 


''oiv-anj’' authority in any matter, 
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3/r, Ijjengar: I tliiiik tliat the general trend of opinion, as 
Sir Miitaiionad Sliafi put it, is that Money Bills slioiild origiiiate- 
iii tKe Lower Cliamber, and that the Tipper Ohainber should liaye- 
the powers over them, as over other Bills, which naturally pertain 
to an Upper Oliamher. In regard to votes of Supply and Demand,, 
the position to-day ■ is that only the' Lower House votes dor .Supply. 
ill India. ■ This proposal is lowest this power, which is now,. solely ■ 
the prerogative of the Lower Chamber, in both Chambers, with 
equal power. I desire only to submit that, having regard to the 
procedure so far followed in the Indian Legislature, the proposal 
suggested in this Report would be most cumbrous. We have dis- 
cussed it in detail. There are about a himdrecl Grants to be put 
before the House, and ten to fourteen days pass during which 
Grants are discussed from time to time, and at the end of which 
there is a guillotine and the closure is put finally. If every Grant 
and every amendment of a Grant is put in the Lower House, dis- 
cussed and voted upon; then it goes to the Upper House, where 
there are amendments thereon; and then, upon a matter whether- 
Es. 50 should he deducted or Es. 500 should be deducted, again 
it goes to the Lower House, and there is a Joint Session over these 
things. I submit, Sir, that that will constitute an intolerable 
obstruction to the procedure which should he established in regard 
to the passing of the Budget, ' It is not like the state of things in 
this eoLintiy, My Lord, where there are Coinmittees of Supply and 
Committees of Ways and Means sitting right tbrough the year.. 
Our procedure is that on the Iwst April ..... 

Chciirman : I need not trouble you further, Mr. Ijmngar. I 
think it is prett}^ clear. I think these paragraphs will want con- 
siderable alteration. This is what I think we ought to report. I 
will get the language soon. I think I must put it as a preponder- 
ating majority or a large majority of British India. If you like, 
i will put it as a very large majority, in fact I think I might almos-f 
say the opinion with one exception; but I will not trouble about 
that, are in favour of the Low’^er Hotise voting Supplj% and with 
regard to Money Bilk they are in favour of their originating in tlie 
Imwer House with a right of the Upper House '' — ^ 

Sir Mnhammad Shafi: xifter the Money Bill has been intvo- 
dui‘ed in the Lower House and has passed through that House, it 
will go up to the Upper House just as any other legislation. 

Sir Saviuel Emm: Tes, Just' as any other legislation; that k 
important. - 

Sir Muham mad Shafi, : The distinction is that, while all other 
' Bilk— Bilk^ pthei\ than .Money Bills — may be originated either in 
the Upper of'Ixower 'Bouse, Momj BillvS will 'be introduced in the- 
Lower House.' 'Otherwise' tJitey, will stand on the same footiiio^ as 
other legislation, I; ^ 

I report that a lar#e'm.aioritv with 

one exception, were hf •■that view* . ^ 
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Mr. Zafmllah Khan: I think it had better be put that Britiisli 
Indian opinion was almost luianinaonsly . , . „ , 

Chciimimi : ■ Yes.. 

Mr. Gavin Jones: In my speech on this subject^ I quoted the 
Australian Constitution and snggevsted that should be the clause put 

ill.' 

Siv Miihamnuul Shafi: There is no cliSerenee at all between 
my p'roposal and the Australian Constitution. If you turn to my 
speech you will find I gave the exact references to the Sections. 
What the Australian Constitution also lays down, to the best of 
my recollection, is that Money Bills should be introduced in 
the Lower House, should originate in the Lower House. That is 
all I want, that they should originate in the Lower House. And, 
liord Chancellor, if you will permit me, I should like to add one 
observation. As I say, for ten years past — we are now in the 
eleventh year — this has been the practice in India; and I know of 
no schoorof thought in India, whether European or Indian, which 
lias, before this Bound Table Conference, ever raised any objection 
to the existing practice. 

Sir Tej Baluuhn- Saptai: Arising out of this discussion, may I 
further point out that it will 1)e necessary for us to come to some 
decision as to wli ether ^mu will give the tipper Chamber the right 
merely of rejeetiug or also of amending the Money Bill— because 
that is a maiter upon which constitutional practice is divided from 
rountiy to country, and we have got to arrive at a conclusion upon 
it. That is a very material point. We know, as a matter of fact, 
that Money Bilks can be amended in certain constitutions, while in 
other constitutions we know equally well that they (*annot be 
amended. Tliat is a question of policy and on that I do not think 
there has been any discussion. We have got to arrive at some 
conclusion. 

Chairman : Well, what is your view, Sir TeJ? 

Sir Tej Baluulnr Sai}rn : I would give the right of rejection, 
but I would not give the right of amendment, because that tiestroys 
the unity of the Budget, the unity of the taxation ]jro])osals as they 
emerge from the Ministry and as they have been supported by the 
Lower House. That is my humble opinion. 

Sir Muhammad Shafi: Our view on this side is that, on the 
general principle tluit the gimter includes the less, power of amend-^ 
meat also should rest in the Upper House. Wbbat will follow is 
this, "Where any particular provision in a Money .Bill is amended 
by the Upper House, it will be sent down to the Lower House, and 
tlie liOwer House will have an opportunity of reconsidering the 
position. If the opinions are divergent until the einl, then there 
will be a »Toiiit Session of the two Houses to decide the <|uestioii. 
We hold that the power of rejection, as ■w^ell as of amendment, 
should rest in the House/ ^ - y 

Chaitnmn :• Let me get At ri’ghL ’/’I will come to the States in. 
a minute. I propose Beport' -m as to give effect ti> " 
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what appears to me to be the mnaniinons view^ of Britisli India, 
subject, to Mr. Gavin Jones. There is no difficulty abont vSupply; 
tiiat.'is the ' Lower' House. With regard .to Money.. Bills,, again 
,.B.ritish Hndia is, •anaiiimous, snbje.ct to Mr. , Gavin Jones, ' that 
Money Bills, originate ■ in ' .the Lower, House, .but .that they can \go 
to, the .Upper House. Then, what function has the Upper House? 

Air, Joslii: In this connection may I call attention to the, fact ' 
that you are proposing to, give power to the Government, to intro- 
duce "a Bill in the Second Chamber even after, its rejection by the 
Lower House. 

Mt, Iyengar: A Money ■ Bill according to our present proposal 
sho,uid, originate in the Lower House. , 

■Mr, 'Joshi': I am not talking of origination. If you originate 
a Money Bill'in'the Lower" House,- and it is' rejected there, you' are 
giving power to the Government to re-introdtice the same Bill. 

Mr, Iyengar : No, no. It cannot originate again in the Upper 
House merely because of the rejection. It will always originate in 
the Lower House. 

Mr, Joshi : Then, if a Money Bill is rejected by the Lower 
Chamber, it cannot be introduced again ? 

Mr, Iyengar : l!fo, it cannot. 

Chairman: I quite see your point, Mr. Josbi, but in law there 
is a maxim which talks about enumeratio nnius. I do not think 
you need trouble about the matter, because if a Money Bill 
originates in the Lower House and is knocked out there, it cannot 
originate in the Upper House again. With regard to Money Bills, 
I want to get you all into line, if I may. They originate in the 
Lower House. When it comes to the Upper House I think you had 
better be as unanimous. As I understand, the two positions are 
these. Sir Tej says rejection only. Sir Muhammad Shaft says 
anieudment as well. Do you not think we had better say amend- 
ment as well, and leave it like that? 

Mr, Sastri : That is the present practice in India. 

Sir Tej Bahadur Sayrn: I will not insist. Let there be 
unanimity. 

Chairman : Then I shall report like that. How, with regard to 
the States, if' you will allow me,: Sir Akbar, I assume that the 
States take a rather different opinion. May I put down that the 
unanimous view of the States is- the opposite*^? 

Chairman Then shall, I say that -a farge number of the States 
took'-'tliife opposite view? 

Sir Ahbar Hydati::. 1 thought/it was unanimous on this side. 
Chairrmn : So ,did 

Sir Samuel Hmre the opposite ”, for this 

reason. ^ Apart "from the^-question.. initiation, you would agree 
anyhow that 'the Second Cteihfeer-'-could amend and reject a' Finance 
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Bill' So tliat it is not sufficient to say tliat your position is tlie 
opposite* It is the opposite of one thing but not of all the things. 
The better course would be for the States to draw up two or three 
.sentences' which did express their ■view about this matter and put 
them against the other point of view. 

Chairman : The only thing is the initiation, is it not? 

|l.: . Sir Ahhar Hydari : Yes. 

Chairman: We can make that all right then. I iiiiderstaiid 
that the other side is unanimous that in both cases, Supply as well 
as Grants, the initiation is in the Lotver House, and Supply is for 
amendment in the Upper House. 


Sir Te j Bahadur Sayru : May I he permitted to point out that 
what we are trying to bring about is that, so far as the Money 
Bill is concerned, it should always be introduced in the Lower 
House, power being reserved to the Upper House to reject it or 
amend it; but so far as the voting of Supplies is concerned, that 
is a function which piiroly appertains to the Lower House, and 
should be outside the scope of the Upper House. I want to explain 
that, because it is desirable that there should be no misunderstand- 
ing on a very important point of substance of this character. 

Chairman : The only difference between you gentlemen is this. 
You are agreed absolutely on everything except one point. Sir 
Akbar says, initiation of Money Bills in either House; you say, 
initiation of Money Bills in the" Lower House only. Now, that "is 
the difference between you. There is no difference with regard to 
Supply; there is no difference with regard to rejection or amend- 
ment, or anything like that. 

Si/}-- Mirza Ismail: There is a difference with regard to that. 

Sir Ahhar Hydari : There is a difference with regard to Supply^ 
because they say that Supply does not go to the Upper House at all^ 
whereas we say it must go up. 

Chairman : All right; you want Supply in the Upper House. 

Sir Samuel Eoare : To put it into concrete form, you want the 
procedure that we have here — namely, that Supply goes into what 
is called an Appropriation Bill that goes to the Second Chamber. 

Sir Ahhar Hydari: Yes, quite.' 

■ Sir Samuel Hoare-: We .could easily get that 'clear. 

Mr. Iyengar: I do not know whether it is correct to .describe 
the procedure in the draft as that of an Appropriation Bill.'. It 
has been put down, here in the form , in which it, at present exists' 
in the Indian ; Legislature— namely, in .the form of Bemaiids for 
GraiitvS. Say a Demand for' Onstoms '.is put forward, that is put 
forward by the Lower House and' it. goes to the Upper House. 
They demand a thoustod, rupees less.' Then it comes' back again, 
and' we say, Ho,.._pnly five 'hundred rupees less and ^ that is 
decided. So far as h ''Demand/ fpr 'Customs is concerned,* that is. 
Blit forward as a Demand from' bdth Houses, Tour Appropriation' 
Bill is an entirely different 
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Sir Smnml Home : Yes, I thouglit vSir A'kbar was not altogether 
-ccfiiteB-ded,' with the existing, practice' in India,^ ' I am. not; giving my 
view 0110 / W'ay or^ t^ other, hiit what I wanted to do' *was to get 
Sir Akhar's view^ quite clear. 

Mr, hjengar : I think there is a confusion about this. If I may 
...say what the position is 

Chairman: Just wait a' . moment. ''There is no doubt what 
British India w^ants; the' only donbt '■ is , as ' to the 'position of the 
'States, First of all, Sir xAkbW,.- will yon kindly tell ns what yon 
want with regard to Supply ■? ' 

, Sir Ahhar Hyelari : With regard to Snpply, what^I want is that 
the Demands for Grants should be discussed and subject to revision 
in both Houses. That is what I want. 

Chairman : Very well ; and with regard to Money Bills? 

Sir Ahhar Ilydari: In regard to Money Bills, the vsanie. 

Chairman: Kow, that resolves the difficulty. I think I will 
draw np the B-eport by saying, as Mr. Zafrnllah Khan snggested, 
that the representatives on the British India side are practically 
nnanimonsly in favour of what they have said. 

Mr, Gavin Jo7ies: I am supporting the States’ view. 

Chairman: Yes, I said ^^practically”. Kow, with regard to 
the States, what am I to say — that the view of the majority is, or 
that the view of the States is? 

Sir Ahhar Hydari : The view of the States is. 

Sir Mi rza Ismail : The majority. 

Chairman: Very well; that is good. Kow I have got majori- 
ties both ways. 

Sir Samuel Hoare: On each side it is practically imanimons, 
is it not? 

Chairman: Now we come to Lord PeeTs Eeport on Federal 
Finance, paragraph 44. We need not take any time over this; I 
think it was agreed the other day. 

Mr. Zafrnllah Khan: There is one word which I wish to sav 
■with regard to paragraphs 44-51 at this stage. I raised certain 
points in my speech, ancl I do not want to repeat them. I find 
that a good jnany of them are covered by (^i) to {d) of paragrapli 
‘48, and fi) to (iii) of paragraph 49. ;y!4y only hope is that the 
Committee to ])e appointed will keep, those points in mind. 

MC Gavin Jonm: One .poinf.that 1 skonld like to get cleared 
np is in paragrapli 43:. is'lt a bare, majority? 

Chairman: Yes," the”'- bare 'majority we 'have passed, . Yon dis-' 
iigree with that, do yonL; yon want two 4 hirds? . ' ^ \ 

Mi\ Garin Jones: Or BO .per cent,;' that would make it equal. 
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Chairman: Mi\ 'Gandhi has been good enough to gita' me this 
Luote to read with regard to what we haTe done up to. now,:— . 

“. Being silentj' .1' wonld .like .to express ' my dissent in 
writing from .the draft Beport in the following ..among other 
.matters : — . , 


I I adhere to the view that one Chamber would be the 

I best for the purpose intended to be served. But subject 

f to certain vital modifications, I would be . prepared to 

; -support Sir Mirisa IsmaiF’s- proposal, if the body contem- 

plated by him becomes an advisory body. ' 

The Congress is wholly opposed to the special repre- 
sentation of the interests of Landlords, European and 
Indian Commerce, and Labour. Eepresentatives of these 
interests should appeal to the common electorate for their 
^election, ' 

The Congress is similarly opposed to the nomination 
nf members. But specialists should have facility given 
:to them to address the Chamber on required occasions. 

There is much I would like to say with reference to the 
paragraphs about the States, specially on the matter of 
the representation of the subjects of the States, But I 
reserve my opinion for the time being. I adhere to the 
propo.pl I had the privilege of making on indirect election, 
or rather, election Birough delegates, using the villages as 
-units. This scheme is based on adult suffrage, to w^ 
the Congress is pledged. 


M. K. Gandhi.'^ 

Paragraph 44, Federal Finance. 

The Nawab of Bhopal : I desire to bring it to your notice, 
Hy Lord, and to that of the Committee, that what was included in 
tny statement made before this Committee the other day is the 
•actual position of the States, as far as the Chamber of Princes is 
concerned, in regard to Federal Finance. I repeat this, because 
there is a slight difference of opinion in one or two matters con- 
cerning the States between that Chamber and Lord PeePs sub- 
committee. I would only add that, on Committee number two, the 
< officials should be both British and from the States. 

Chairman: Paragraph 48, please. 

Paragraph 49. 

Dr. Amhedkar : I should like to say that the Committee should 
:also consider the necessity of ^endowing' the Central Government 
with powers to finance 'itself, in emergency matters directly and 
independently, rather than be dependent upon contributions from 
the Provinces and States. ^ , 

Lord Peel : All these points,', of. course, were considered from 
every point of view,. -and this, wapAhe result of- a compromise 
between the different views. "'‘.That 'is 'really all I can say on it at 
the 'present moment, I think*', . p . / -■ 
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Mf. Joshi : Lord CTiaiieellor, I agree witL Dr. Ambedkar’s 

view. ' 

]Jr. Amhe(IJ^:ar: Lord Ckaacellor, I, slioiild also like to sajvtliat 
the fa -finding Committee, in apportionmg ttie bnrdeii of tlie': 
Federal Legislature between British Provinces and Indian States,, 
onglit to ..consider the principle .of aqnity of co.iitribntion as between 
tlie two. ■ , . 

Chairman : Ijord Peel no donbt will consider that. I wisli yon 
would mention that again, if you woiild not mind, wlieii we come 
to the full Conference. 

Sir 3:Iirza Ismail : "With reference to ppagTapli 49, (ii) : — 

V' The initial amount of the Contributions from the Pro- 
vinces and the precise period within which these and the 
States’ contributions are to be wiped out.” 

I niust take exception to the Statea^ eontrihutioiis being placed on 
the same footing as those from the Provinces. My reasons are 
clear. In the first place, the c^sh contributions from the States— 
at any rate from many of them — are really in the nature of tributes,, 
and, as is universally admitted, cannot have a place under the 
Federation. In the second place, the implication of the paragraph 
that such payments are made by all the States is, as the Cbm- 
anittee is aware, entirely contrary to the fact. It is only compara- 
tively fe'w States that do so; and of the total charge, nearly 40' 
per cent, comes from a smgle State. As the principle of abolition 
is accepted in the Beport, it seems to me quite unnecessary to make 
any r^ferenge on the subject to the proposed Committee. Why 
should we allow this differentiation to check the progress towards 
Federation, for the sake of a total which, after due deductions, 
are made, will not perhaps amount to more than Rs. 50 lakhs? I 
therefore make a definite request to the Committee to settle this, 
comparatively simple matter by a direct, instead of an indeter- 
minaie, decision — in other words, to agree to the abolition of these 

Chairman: That will be a matter for the Committee. Would 
you like (ii) to be redrafted so as to make it quite clear that there* 
is a difference between the Contributions of the Provinces and what 
are called the States’ eontrihutions — for them to be put into two 
separate paragraphs? 

, ^ , &if Mirm Ismil: I take, it: that the States’ contributions are* 
ipcluded under paragraph 47, are 'they not? 

Chairman: Yes, that is right. 

Sir Mirm Ismail would suggest the entire omission of the 
reference to the , Stales’ , coi^trihutiions in this paragraph. 

Lord Peel ^^fo\'|nbet /Sir./ Mi^za^s I think^ it could als.o- 

be made clear, if _ itdi'.- split-, into two paragraphs, that the contribu- 
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■tiGiis are from ■certain' States, ' You' ■wanted tliat, iiiacle clear, Sii' 
•Miraa?' 

: /Sir ■ Mifza Ismail : Yes. 

' Si/P' SamiMelyHoa/re : Will yon. pnt in a special sentenced , 

simply break np (ii) into two parts : — 

‘'^Tiie initial amount of .tlie Contributions from tiie Pro^ 
vinees and tlie precise period within which these are to be 
wiped out/’ 

Then there would be the precise period in which the States’ tribute, 
or whatever it is called, would be wuped out. 

Sir Sam uel lioare : I should have said another sentence at the 
end : Special eases ” or the cases of contributions from certain 

States should be considered in the same connection ”, or something 
o.f that sort. . 

Sit Mivza Ismail : That is going to be done in connection with 
paragraph 47 by the second Committee. This matter will have 
to be settled before the Federation comes into operation. 

Chairman : We will make it clear that it is a contribution from 
certain States only. 

J/r. Iyengar : Ijord Chancellor, Perhaps the point could be 
brought out in this way. The two things are different. We should 
say: “ The initial amount of the Contributions, if any, from the 
Provinces ” — because they may make such a scheme will avoid 
the payment of Contributions. The second is the question of the 
.abolition of the States’ contribution. 

Sir Provash CJiimder Mitter : I have an observation to make 
with regard to sub-paragraph fi) of paragraph 49. The first item 
-on page 6, paragraph 10, of tlie Beport of Lord Peel’s sub-Com- 
mittee is with regard to External Customs including Export duties. 
I have submitted a IsTote on export duties on jute. I have since 
consulted the Bengal Delegates, and their opinion is that Export 
duties ought to be excluded. Their opinion, further, is that Bengal 
has no use for any form of government if over 90 per cent, of 
the Export duties have to be contributed by Bengal alone. The 
•Jute duties contribution from Bengal represent over 90 per cent. 
:Of tlie total Export duties, Hot onlj is there this Export duty 
mi Jute, but about Rs. 2| orores is contributed by Bengal as Income- 
'tax on jute business, besides other Income-tax from other sou.rC 0 S/' 
To the Income-tax we cannot object;, but all the members of the 
Bengal Delegation . are unanimous Jn the view that, if the majority 
•'of tiie members here insist on this^ ■ then we hav:e no use for any 
kind of constitution, for the. simple reason that Bengal cannot 
function. Those who try to follow the real position of Bengal will 
have no difficulty in comingtothe coiieiusion that we are heading 
towards a very difficult state- of things in that .Province, ' ' , . , ■ 

(The Committee aijMimsd-- M ' S'llS p.m.) 
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Pkocbedings of the Foety-fifth Meeting of the Iebesae, 
' Steijctiire Committee,, -heei) on the- 4th ]!?'ovembbe,,, 1931 y. 
at 11-0 A,M, 


■ Discussion on. the draft Third Eeport ( concluded ). 

Chairman: Tour Higlinesses and Gentlemen, l?l'e now have to.‘ 
consider the draft Report with regard to the Federal Court. I do=. ' 
not think it will occupy your time for very long. I propose to dO' 
whitt I did with regard- to the other Report, namely, , to read it " 
through, and then to take each paragraph. 

(The Chairman then read 'paragrafhs 52-66 of the draft Third 

Eeport.)^ 

52, The Federal Court. — The necessity for the establishment: ■ 
of a Federal Court was common ground among* all members of the 
Committee, and such differences of opinion as manifested them- 
selves were concerned for the most part with matters of detail 
rather than of principle. It was recognised by all that a Federal 
Court was required both to interpret the constitution and to safe- 
guard it, to prevent encroachment by one federal organ upon the 
sfibere of another, and to guarantee the integrity of the compact 
between the various federating Dnits out of which the Federation 
itself has sprung. 

53. The first question which the Committee considered was the* 
nature of the Courtis jurisdiction, and it was generally agreed that 
this jurisdiction must be both original and appellate. 

^ 54. The Court ought, in the opinion of the Committee, to have^ 
an exclusive original jurisdiction in the case of disputes arising 
between the Federation and a State or a Province, or between two 
States, two Provinces, or a vState and a Province. The Committee 
are of opinion that disputes between Units of the Federation could 
not appropriately be brought before the High Court of any one 
of them, and that a jurisdiction of this kind ought rather to he 
entrusted to a tribunal which is an organ of the Federation as a. 
whole. It would seem to follow that the Court should have seisin 
of justiciable disputes of every kind between the Federation and a 
Province or between two Provinces and not only disputes of a 
strictly constitutional nature, but that in the case of disputes 
between the Federal Government and a State, between a State 
and a Province, or between two States, the dispute must necessarily 
be one arising in the federal sphere, since otherwise the jurisdic- 
tion would extend beyond the limits of the Treaties of cession 
which the States will have made with the Crown before entering 
the Federation. The Committee are disposed to think that deci- 
sions by the Court given in .the exercise of this original jurisdic- 
tion should ordinarily be appealable to a Full Bench of the Court. 


■* T1i€® 8 p-iwagraphs,,' as- amended; m consequence of the ensuing discusi-- 
sion, are printed as paragraphs.' of the Third Report of the Federal: 
Structure Committee, ^ $0.e$ 
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,55. Ill , the ease of,, dispiites :a.rising between,: a private person 
a,iid, the Federation or .one of the federal Units the , Committee see 
no reason ' why these , should not come in the first instance before 
.the app'rop,riate' Provincial or State ,Cbnrtj with an ultimate right ' 
of appeal to the. Federal Court,. '.since it would obviously be oppres- 
sive to compel a ^ private citizen who had: ' a ;grievanee, however 
small, against, say, ' .liis' Provincial Government, ' to. resort ' exclu- 
sively to Delhi, or wherever the seat of the Federal. Court may be, 
for the purpose. of obtaining justice. In this case also, however, 
whatever right of suit against a State in, its. own .Co.urts is. a,ccorded 
to a citizen of .that State, '.must even in u,. dispute arising in the 
federal sphere, be regulated .by the laws , of that State, though the 
citizen 'who is given a right of suit by the State law could not he 
deprived of his right of access to the Federal Court by way of 
appeal, whatever form that appeal may take. In this connection 
the Committee draw attention to the need of investing both Pro- 
vinces and States with a juristic personality, for the purpose of 
enabling them to become parties to litigation in their own right. 
The Committee understand that at the present time no action lies 
against a Province of British India as such, and that no action 
can be brought against an Indian Prince in a British Indian Court 
save under veiy special conditions. On the other hand, the Com- 
.mittee are informed that in some of the States .provision has already' 

I seen made whereby proceedings can be taken against the State in 
its corporate capacity as distinguished from the ruler of the State 
himself. This subject will require to be further examined. 

50. The Federal Court ought also, in the opinion of the Com- 
mittee, to have an exclusive appellate jurisdiction from every High 
Court, and from the final Court in every State, in all matters in 
which a question of the interpretation of the constitution (using 
that expression in its broadest .sense) is involved. A certain differ- 
ence of opinion on questions of method has, however, to be record- 
ed. The suggestion was made that some plan might be devised 
whereby anyone desiring to 'challenge the constitutional validity 
of a law passed by the Fedei’al or- a Provincial Legislature could 
obtain a legal decision on the matter at an ea.rly date after the 
passing of the Act, and that this might he done by means of a 
declaratory suit to which some public officer would for obvious 
reasons be a necessary party. , The advantages of some such proce- 
dure are manifest, and the ^ subject' deserves further examination* 
Assuming, however,^ that legal 'proepedings of this kind are found 
possible, -the Committee think'. 'it -‘right that they should be con- 
fined to the Federal Court alone, at any rate where the "validity ..of 
a Federal law is in issue, though th^re was a difference of opinion 
upon the question whether in ' the -case fit a ^Provincial or State 
law the proceedings might-' net ,;be '.permitted in the first instance ; 
in. the appropriate High' -Court Ur. 'State /Court. “Where, however/" 
a constitutional issue^'.';emerges.,.;in' the ’-course of , any ^ ordinary 
litigation the tribunal whidh mayV-have . seisin of , the base should 
have Jurisdiction to deci^;,%,^BuhJeet always to m ultimate right ^ 
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of appeal from the State Court or 'High. Court, (if the case gets so 
far) to the .Feclerah Court. 

57. The form which , the appeal should take might , he , left to' be 
dealt.'witli' by' E.tiles of Court, but., whatever form or forms are 
adopted, the Committee are' clearly .of opinion that there must , be 
an iiit,imate appeal, as of right to the Federal Court on any ,'coii- 
stitiitional issue. Their attention was drawn to a very convenient 
procedure at present existing in British India wdiereby, when a 
question of title is raised in a Revenue Court, a Case can be stated 
on that point only for the opinion of the Civil Court, proceedings 
in the Revenue Court being suspended until the decision of the 
Civil Court is given ; and they think that the possihiiity of adopt- 
ing a procedure of this kind might well be explored, dfliey under- 
stand in particular that a procedure on these lines would be the 
procedure most acceptable to the States. The Committee are how- 
ever impressed with the need for discouraging excessive litigation, 
and lecommend therefore that no appeal should lie to the Federal 
Court, unless the constitutional point in issue has been clearly 
raised in the Court below. 

58. The suggestion that the Federal Court should for federal 
purposes be invested with some kind of advisory jurisdiction such 
as that conferred on the Privy Council by Section 4 of the Judicial 
Committee Act, 1883, met with general approval, and the Com- 
mittee adopt the suggestion subject to certain conditions. In 
the first place they are clear that the right to refer matters to the 
Court for an advisory opinion must be vested exclusively in the 
Governor-General, acting no doubt in the normal case on his 
Ministers’ advice; and vseeondly, they think that no question relat- 
ing to a State ought to he referred without the consent of that 

59. The Oonimittee are of opinion that an appeal should not 
He from the Federal Court to the Privy Council, except by leave 
of the Court itself, though the right of any person to petition 
the Crown for special leave to appeal, and the right of the Crown 
to gi*ant su<*h leave would, of course, be j^reserved. There wmidd 
therefore be no right of appeal to the Privy Council direct from 
a High Court in any case where an appeal lay to the Federal 
Court. The Committee desire to emphasise here, in order to 
prevent any misunderstanding, that any right of appeal from the 
State Courts io the Federal Court and thence to the Privy Council 
in (-onstitutionai matters will be founded upon the consent of the 
Princes themselves, as expressed in the Treaties of cession into 
whi(d’i they will enter with the Crown as a condition precedent to 

' thpif entry into the Federation. There can he no question of any 
aBsnmptioii by Parliament or by. the^ Crown of the right to subject 
the States to an appellate (jimsd.iotion otherwise than with their 
'full consent and approval.; : ,, , ■ 

^ bOi It 'will be ^naceesary^■;te^ provide that Federal, State and 
Provincial authorities shall' -"judgments nf the Court as 
biiidiEf noon are parties to a'disptite before 



905 


it,: aiid^ will: also enforce t lie .Judgments of tlie.'Gourt witlrin tkeir 
respeeti¥e, deriitories. It will also ;be necessary to ' .proyide that 
eyery, P'royinGial and State Court :sliail recognise as binding upon 
it all Judgments; ..of the Federal.. Court. 

6.1. The . Obnmittee tliink that the ' Court skotild be ' created, 
and its composition and Jurisdiction defined, by tke Constitution 
■Act itself. ' They are of opinion that it should coiivsist of a Chief 
Justice and a fixed maximum number of puisne Judges, wlio 
would be appointed by the Grown, would hold ofiice during good 
beliayiour, would retire at the age of 65, and W'Oiild be remoYable 
before that age only on an address passed b}' both Houses of the 
Legislature, and moved wdth the fiat of the Federal Advocate 
General. The question of the salaries and pensions of the Judges 
is a delicate one. The Committee are clear that the salaries, at 
whatever figure they may be fixed, should be non-votable and 
incapable of reduction during a Judge’s term of office, and it would 
be a convenience if the salaries could be fixed by the Constitution 
Act, or in accordance with some machinery provided by that Act. 
The Committee have no desire to suggest any extravagant figure, 
but they are bound to face facts, and they realise that in the 
absence of adequate salaries it is in the liighest degree unlikely 
that the Federation wn'll ever secure the services of Judges of the 
standing and quality required. They suggest that the matter 
might be referred to a small committee for investigation and 
re])OJ‘t at a reasonably earhr date. A¥ith regard to the quali- 
fications of the Federal Coiirt Judges, the Committee suggest that 
any barrister or advocate of 15 years standing and any pei'soii who 
has been a Judge of a High Court or State Court for not less than 
three years should he eligible for appointment. 

62. The seat of the Court vshould be at Delhi, but power >s]Hnilci 
be given to tlie Chief Justh^-e, with the consent of the Governor- 
General, to appoint other places for the sittings of the Court as 
occasion may require. The Court must also have power to make 
Rules of Court regulating its procedure. These rules slioiild, 
after approval by the Governor-General have staiutoi*}’' force. The 
po'wer to 1 ‘egulate the procedure of the Court sliouhl include a 
power to make rules enabling the Court to sit in more than <)iie 
division, if necessary. The appointment of the staff of the Court 
should be vested in the Chief Justice, actiiig on the advice of the 
Public Services Commission, but the. number and salaries of the 
staff must of course be subject to the prioi- approval of the 
GovernoivGeneral . 

63. A' strong opini^i was expressed in the Committee that the 
time had come for the ereation of. a Supreme Court for British 
India to which m appeal ahouM lie from all Provincial High 
Courts in substitution for a cl if ; appeal to tlie Privy CbunciL 
Appeals from the Court would" lie v to ■ the Privy Council only 'with 
the leave of the Court or by-,' special .,kave.^ The creation of such 
a Court is in the natural course' of ■' evolution and the ^Committee 
adopt the suggestion in priiieipleA'’' A.'rliffereiii'*^ of opinion, how- 
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eTer, manifested itself on tlie metliod wliereby sncii a Court sbonM 
be .iiroiiglit ' into existence. There was a strong . body of opinion 
amongst the .British Indian Delegates to the effect that the Federal 
Court should 'be invested with this further jurisdiction/ the pro- 
posal being, that' the Court should sit in two divisions- — one dealing 
with Federal matters and the other with appeals on all other 
matters from, the Provincial High -Courts. Other.. members of ^the 
Committee^ and generally speaking the. States^ representatives 
dissented from this view-^-.and were. of the, opinion, that there 
should be a separate 'Sup,reine Court for British. India on. the ground 
that ^ the Federal Court would be an all-India Court, while the 
Biipreine Court’s Jurisdiction would he confined to BritishMndia ; 
the mass of work with- which it would have to cope would obscure 
its true functions as a Federal Court, and to that extent detract 
from its position and dignity as a Federal organ. It is no doubt 
the case that many more appeals would he taken to a Supreme 
Court situate in India than are at present taken to the Privy 
Council, and the Committee appreciate the force of this objection. 
But there would be no difficulty in reducing the appeals to a 
reasonable number by imposing more stringent restrictions upon 
the right of appeal. The Committee would deprecate the imposi- 
tion on the finances of India of the cost of two separate Courts if 
this can possibly be avoided, and caiinot disregard the possibility 
of conflicts between them. There is lastly at no time in any 
country a siiperfluitj’' of the highest judicial talent, and the truer 
policy appears to them to be to concentrate rather than to dissipate 
judicial strength. 

64. A question of very real difficulty remains to he considered, 
mz,, whether the Constitution Act itself should establish a 
Supreme Court now or whether power should he given to the 
Federal legislature to establish it either as a separate institution, 
or by conferring general appellate jurisdiction on the Federal 
Court as and when it may think proper so to do. The Committee 
are impressed with the need for proceeding cautiously in this 
matter, but it was^ urged on them that the opportunity should 
not be lost of settling once and for all the general outlines of a 
Supreme Court scheme. The establishment of a Supreme Court, 
and the definition of appellate jurisdiction are, they think, essen- 
tially matters for the Constitution Act, and it appears to them 
that in the circumstances it may be advisable to take a middle 
course. Thev recommend therefore that the Constitution Act 
should prescribe the jurisdiction and functions of the Supreme 
Court and that the Feyleral Legislature should be given the power 
to adopt these provisions of the Constitution Act in the future, 
if it Bhould think fit to do so. The Committee recommend this 
method oh 'Several grounds.- - In, the first place, the establishment 
of ’the Court would' in 'any- event: require' a large increase in the 
Judiciary and in their view ;%■ should -be left to the Federal Legis- 
lature of the future to decide whether, the additional expense should 
be iiicurred or not, , Secondly^,-; the wliole subject is one which 
■■■ ■ ■ req uires ^ much' ^hnd"- it" may '""be "desirable that 


. 907 . . 

experience should first be ' gained . in the workingiof , :tke , Fedpal 
. Court . in its .more restrictecl jurisdiction. . Thircllj,/' the .functk^^ 
of the Federal Court will be -of. suck .great . importance; especially 
ill,,. the early days of, the Federation, that in diie opinion of the 
Committee it would be unwise to run .the risk of either overburden- 
ing, it prematurely with work, .or. of weakening ,its povsitioii by 
setting '. up . in another sphere a Court which might be regarded as^ 
a rival. ■ 

, A . proposal to invest the 'Supreme Court above describeil 
with, Jurisdictio'n' to act as a ■ Court of Crimina,! Appeal for the- 
whole of .British India ■ also .-found a certain measiire of . support.-: 
It is clear that even if a right of appeal to this Court in the graver 
criminal cases were given, the work of the Court, and therefore 
the mmiber of Judges would be enormously increased. The Com- 
mittee had not the time at their disposal to enter into a close 
examination of the question whether in principle a Court of 
Criininal xippeal for the whole of British India is desirable, and 
they do not feel themselves ahle to express any opinion upon the 
matter, though they recGgnise its great importance. For the same 
reason that they have found themselves unable to recommend the 
immediate establishment b}’* the constitution itself of a Supreme 
Court for appeals in civil matters from, the High Courts of British 
India, they are unable to recommend the immediate establishment 
of a Court of Criminal Appeal. This matter is one which, in their 
opinion, must be left to the future Federal Legislature to consider, 
and if that Legislature should be of opinion that sucdi a Obxxrt 
ivS required there will be no difficulty, if it should be thought 
desirable, in investing the Federal Court, or the separate Supreme 
Court, as the case may be, with the necessary additional jurisdic- 
tion. But the Committee cannot refrain from a word of warning. 
It appears to them probable that a Court invested with the various . 
jurisdictions which were suggested in the conrse of the Cbminittee^s 
discussions would have to consist of probably as many as twenty 
or thirty Judges, and in all likelihood of many more. To create 
an entirety new Bench of this size would strain the judicial 
resources of any country, and it can scarcely be expected that the 
result w'ould be satisfactory. The Committee are therefore strongly 
of opinion that one step only should he taken at a time and that 
experience should be gradually accumulated. They are anxious 
that the Coairt should have as great a prestige and dignity as it is 
possible to give it; but they -are apprehensive of the grave risks 
which in their opinion would be run if it were set a task at the 
outset of its career which, ^ through n.o fault of its own,' might 
prove to be beyond its capacity, ■ 

66. The subject nf the Proyinoia!- High.- Courts' in British India 
was also touched upon 'in the course of the Gommittee^s discussions, 
and they think it right to recbrd their views' on one or two points 
of importance connected with this subject. In the first place, the 
Committee are of opinion that High Court Judges should continue 
to be appointed by the -C.wwn, ,Se'condty,j_ they think that the 
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existing law wiiicli requires' 'certain proportions of eacli Higii Court 
Bencii to be barristers or members of tlie Indian Civil Service 
sliou Id cease to lia've' effect, tliougli they would, maintain the .exist- 
ing qualifications, .for appointment to the Bench;, and they recoin- 
io.end ■ that the office of Chief' Justice should' be thrown, open to 
any piiis'iie. Judge or any person qualified to be appointed a 'puisne 
.Judge. The practice of ' appointing ' temporary additional Judges 
ought, in the opinion of the ' Committee, to be discontinued. ' 

CJminnan: Now, that is, the .Report on ■ which I want your 
comments. Will you kindly go back now to paragraph 52? 

Dr, A mhedhar : May I just - say this w4th regard to paragraph 
62? Your Lordship will remember that, while we were discussing 
the : jurisdiction of the Federal Court, I raised the point that' the. 
Court, besides having the Jurisdiction to interpret the constitution 
and to see ’that neither the Provincial Governments nor the Federal 
Government iiiteiwene in the sphere of the other, should also have 
the jurisdiction to deal with matters arising out of the funda- 
mental rights or the minority rights. I think I was supported in 
that also by Mr. Jayakar, and also, if I am right, by Mr. Sastri. 
Perhaps a note might be made to that effect in this paragraph. 

Chairman: 1 am obliged to Dr, Ambedkar, but I am happy to 
be able to reassure^ him in this way — ^that when they are in "the 
constitution, they will naturally fall within the domain of the 
Federal Courtis interpretation. 

Mr. Jayalmr : That is included in the word constitutional 

Chairman : Now paragraph 54. 

Mr. Gandhi: There is a reference to treaties of (*ession 
I do not know whether Sir Samuel Hoare (‘an give any information 
on this. Will these treaties be secret treaties or open treaties? 

N/r Samuel Hoare: Ijorcl Reading says that he thinks there are 
no private treaties of any kind. 

Sir Tej Bahadur Sapru: That is so. 

Mr. Gandhi: But will the iie^v treaties all he public? 

Lord Beading : I think, in a matter of this character, when you 
are dealing witli rights which have to he ceded, that those 
who are interested in the constitution, and who are framing it, 
and who are taking* part in it, and who are co-operating with it, 
must know what the treaty obligations are between the States and 
the Government of India. 

Chairman : Now paragraph 55. 

Sir Akhar flydari : I am not ^quite clear about paragraph 55. 
You are' .referring' to disputes' arising between a private person and 
"the 'Federation,, and your language is this. It simply states, in very 
general terms, that: — - 

In the case of disputes arising between a private person 
and 'the Federation or.," one'' of' the federal Units, the Com- 
mittee fm n# reason '''why', these, should not' come in the first 
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instance before tbe appropriate Provincial or State Courts 
with an ultimate right of appeal to the Federal Court, ^since 
it would obviously be oppressive to compel a private citizen 
wlio bad a grievance, however sniall/^ 

there,, again, it is very general. . It does not say a grievance arising 
out of a federal matter, but — 

a grievance, however small, against his Provincial Gov- 
ernment, to resort exclusively to Delhi, or wherever the 
seat of the Federal Court may he, for the purpovse of ob- 
taining justice. In this case also, however, whatevei* right 
of suit against a State in its own Courts is accorded to 
a citizen of that State, must, even in a dispute arising in 
the federal sphere, he regulated hy the laws of that State/ ^ 
and so on. 

So the wording is such that, in the first instance, even although 
it does not arise in the Federal sphere, nevertheless if it Js a 
suit of a private person against a federating IJnit, he has got the 
right of ultimate appeal to the Federal Court. 

Chairman: I think we had better make it absolutely clear, be- 
cause I see what you mean with regard to those woi'ds — they might 
give a right of appeal in a perfectly domestic matter. 

Sir Akhar Ihjdarl: "With regard to disputes arising in the 
Federal sphere. I should like one or two points to be made clear 
to me. You will remember, Lord Chancellor, that, when we were 
discussing which subjects should be Federal, we said that certain 
subjects should be Federal for polic}?- and legislation, but not for 
administration. If there was a dispute which arose out of the 
administration of such a subject, would that he a matter arising 
in the Federal sphere? 

Chainiuni : I should like to think that over; it is a veiy general 
point. I see what you mean — what you say is in effect this — ^the 
administration is your concern, and therefore you want to be clear 
about an appeal on administration. 

Sir Santnel f/oare: You wish that there should be no appeal 
on admi ii istration ? 

Sir Akhar Jiyfhm : Yes. 

Lord Reading : That is a matter of importance if you are going 
to deal with matters in the Federal sphere, because if'it is a matter 
of administration in the Federal sphere it is going rather far tO' 
say that there should he no -appeal to the Federal uourt, is it not? 
I do not 'want to pronounce a definite opinion on the matter hurried- 
ly, hut I understood from this that, in the case", of anything which 
affected Federal matters, there, would he right of appeal. As I 
understand the basis of this paragraph,: it is this; you do not want 
to force everybody in India to nave to go to Delhi, or wherever 
the seat' of the Federa^l Supreme Court may be, in order to originate 
bis complaint. lYhat -yfui.aro/wa^^^ to do is fo give everybody 
in the Provinces or'dhtr'Btatet a'right fa begin a suit withm his 
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owii State. So long* as it relates -to a matter in -tlie Federal spliere^. 
ke can begin it in. kis own State instead of kaving to go to Dellii; 
blit tken lie lias a riglit of appeal.' And tkat would apply 5 I skotiM ■ 
tkinkj a..s mneli to administration as to anything else. 

\ .Sir A khar Hydari : , The case to wliick I am referring is where 
the adixiiiiistratioii is iion-Federal, and I am thinkmi” of what 
would kappen in a ease arising in regard to such administratioii— 
that is, my .point. 

Lord ReaMny': ' ! see/ mean. If it has nothing to do 
'with adroinistration in the. Federal sphere, there is no reason why 
he should have the right of appeal .to- the Federal Court. He has 
not had a right of appeal hitherto except to his own State. That 
must be right. 

Chairman: We will see that is made clear. Have yon any 
other point on that, Sir Akhar? , 

Sir Akhar Hydari:. I do not think I have anything further to 
say. 

Chairman : I hope you will not consider it an impertinence 
for me to congratulate you, as the representative of Hyderabad, 
on the very interesting and pleasing announcement we have seen 
in the Times ’’ to day. 

Sir Akhar Hydari : Thank you, Sir. 

Mr. Jinnah: 54 and 55 are more or less inter-connected. Para- 
graph 54 lays down what will be vested in the Federal Court. The 
first thing that the Beport says is this, that it will have jurisdic- 
tion over matters strictly of constitutional nature. That is one. 
Well, that I can understand. Any matter of strictly constitu- 
tional nature wull be vested in the Federal Court, and arising 
■between:: the, ^ a Province, or a Unit, or between two -. 

Units. Then the Report proceeds further: — 

but that, in the case of disputes between the Federal 

Government and a State, between a State and a Province, 
or betw^een two States, the dispute must necessarily be one 
arising in the Federal sphere/’ 

Now, I do not understand what those disputes will be. It is 
too vague and too general. My submission is that you must 
specify what are those dispiites which are likely to arise in the 
Federal sphere. It conveys no idea to me. 

Chairman: I follow what you mean. ' Of cours'e, you and ' I 
would agree that it is very difficult to put down a category of 
things now, because, however prophetic you are and however clever 
you are, something always turns up, which you ought to have put 
in, but which is not put in. - So that- what* we have rather meant 
to do i» to leave it as general -as possible at present. Later on it 
may be that your point wRi have .to be very carefully considered. 

I that, 'ht moment, I am not prophet 

enough to put It iu.<: I.krn'mmym follow my pointf 
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:'Mr> Jirm-ah : -.1:^ do. 

'Chairman : You are a; better prophet than I am ; perhaps you 
-will make a 'suggestion. ■ 

' Mr, Jinnah: 1 have never pretended to be a prophet— I am 
■■a humdruiD. ordinary person. And therefore I want io see. what 
I. am. 'agreeing to As to the' first part, there is no' difficult}^; any 
-constitutional ' matter — a matter ' arising out of the constitution or 
relating to the ' constitutipn — I can understand that. But w.he-n 
: you 'say ut will have .Jurisdiction with regard to matters arising 
'in the 'Federal sphere,'. I do not understand it. Therefoi’e, .1 would, 
■a'sk you please, to make' a note that those Federal ' spheres must be 
properly defined; and "that should not include Federal laws. 

Now, as to the next point which Sir Akbar Hydari raised on 
paragraph 55— in the case of disputes arising between private 
persons— here we are concerned with private persons and the Fede- 
ration or Units. Here again, you only say disputes. What kind 
of disputes? They must be specified or defined. 

Then, with regard to paragraph 55, further, I do not agree 
with the jurisdiction being given to the Courts of the Provinces 
or the Units with regard to any question that arises out of or 
relates to the constitution. It must be decided by the Federal 
'Court. 

Chairm-an : Will .you say that again? 

Mr, Jinnah : I will say that disputes that may arise between 
a subject and a State, relating* to the constitution or arising out 
of or under the constitution, must be decided by the Federal Court 
and not the Provincial Courts. I think "it would he very 
dangerous to do otherwise. It is said here that j^oii will put the 
parties to a great deal of inconvenience and expense, although the 
matter may be a very small one. Well, Sir, I conceive this that 
if there is a dispute between the Units relating to the constitution 
or arising out of the constitution, or between the Federation and 
the Units, then the Federal Court will have exclusive Jurisdic- 
tion; but if the qiiestion. arises. between, a. subject and a State or 
the Federation, then you relegate it to an ordinary Provincial 
Court. It would not be a small matter if the question related to 
the constitution or arose otit of the constitution. It would be a 
suit of a representative character; and if the parties were deter- 
mined to press their contention then would you relegate them to an 
■ordinary District Court or a District Judge, appeal against that 
•decision to the High Court and then appeal to the Federal Court? 
Or would you say that, if it happened to be in the' Presidency 
towns, the*dispiite mtist first go to a single Judge, then an appeal 
to the Division Bench and then to the Federal Court? Would 
that be less expensive? Further, I 'say that you must make no 
distinction ' between a subject and a Stale, or a State and a State, 
or the ^Federation and a State, 'because as regards the questions 
that will arise we are strictly confining ourselves to the constitu- 
tion; and therefore I submit that; 'it' will be undesirable— because 
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our experience is this, Sir, that when 3^011 have got a, highest Court 
vested with Jurisdiction of an appellate character,' the litigants' 
.will never he' satisfied until they have got the decision of that, final 
Court. . 

:Chadf 7 nan: I agree with eveiything 3-ou have said except the. 
.last sentence, and I want just to put, this view ^ before . 3- ou, if ! ■ 
may. Yeiy often people may he ' in tyo positions. ..The' first 
position is this — it is not. a, very complinrentary one to the Judges; 
the second is a conipliinentaiy one. I will put the uneomplimen* 
tar}’^ one first. Very often pe.ople sa}", Now;, there is sonie^ point 
between us, and all we care for is a decision; it does not very much 
matter which way the decision is, because what w=^e wmit to get 
is a decision, and eveiybod3^ wall be perfectH" satisfied w^itli the 
decision of the Judge. I have known that pretty often, especialh’' 
in Company matters; but w^e will not trouble about that. Now let 
us put the case which is complimentary to the Judges. Supposing 
two people Iiave a dispute, and the Judge decides it in such a w’a}^ 
that both of them say, Well, that decision is absolute^ right. 
Very often a Judge is right, 3^011 know% because lie is not pre- 
judiced. One party says, Oh, I think A is right, and the other 
party says, I think Bh interpretation is right,’’ and then they 
get a really first class Judge, and they say, The Judge is right; 
after all, he sees the whole thing” — and the3’‘ ^<^t want to 
appeal. I am only putting for 3^x11* consideration whether it is 
not possible to allows at anj^ rate, these local things to go first to 
a lower Ooui't for those two reasons — the one because people wmnt 
a decision and the^* do not much care what the decision is — ^because 
the)’' have got to have a decision — and the other thing is that the 
judgment ma3^ apjieal in such a way to both of them that neither 
of thexn w^antB to go farther. 

J/r. Jinnah: I see 3mnr argument, Sir, hut here the only dis- 
tinction I make is this, that this litigation which wall be relating 
to the constitution or arising oixt of the constitution wall be not of 
an ordinary character^ — not like matters arising xinder the Com- 
panies Acts and so on. The people will not raise the point unless 
there is a grave objection to it. Kemember, they are dealing wdth 
the constitution; they are not dealing with ordinary disputes like 
the Companies Acts or the Contract Act, and so on. If you had 
a particular party — we will say here we are dealing with, subjects; 
3roii can see it in the ease of States au<t Provinces,,, of course— why 
should that not be done in the lower Coxirts? Why not? I see 
the force of it, because this is such a grave issxie. The issue that 
will be raised will be a grave One — that there is a breach or a 
fimdamental infringement of a fim;damental right under the consti- 
tution,. VeH, a ciu^estion of, 'that' character should not be left to 
a loc^l 'tribunab_ ^nd if ' 3m.u 'do' leave it, let me tell you, Lord 
Ohaiieellpf—y'ou,. of comie, have very great experience of 3*our’ 
Couit'S, .as 1 have some e:^pe 3 riehoe'.of my Courts— that although 
I agree with 3^x1 ihat. the- (Judfoai always ’try to decide right, you 
must remember, that one' ■prty -thinks always that the decision is 
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m* 0 iig— at l^astr oHe parf^ thinks so; ■'And^ in a matter of tliis 
character,, yon only compel fEem to go tlirongli the whole range 
of these Coiirts, and ultimately the Federal Court will have to 
decide. 

OlimrTfrmn:' 1 am very .much..:. obliged to you .for raising the 
point, because it does need very careful .consideration, and . it must 
.have careful consideration before the Bill. is. diwvn ..up, . The' o 
point I would like to ask Mr. Jinnah, if .he would kindly help me 
■with regard ' to ■ it, is this. Can you imagine a case — I am only 
talking about our own eoiintry—where the parties ought to be able; 
to say, Well, we do not want to'' fight this case before the Judge' 
of first instance, and as for the Court of Appeal, we do not want 
to go before it; this is so important, let us go to the House of 
Lords at once 

Mr, Jinnah : Oh yes, I do. There are cases where the prac- 
tice will not be satisfied until there is a decision of the final Court. 

Chairman: The last point I want to worry you about now is 
this. In the instance I have just put to you, you said^ Well, 
I would very much like in England not to go before the King^s 
Bench Divis^ion and not to go before the Court of Appeal, but to 
go straight to the Bouse of Lords, because that is where my last 
haven is going to be.^’ Would you have witnesses before the House 
of Tjords? Is the House of Lords to find the facts or is the Court 
of first instance to find them? 

Mr. Jinnah: We are contemplating here that a Federal Court 
will sit as an original Court with a single Judge. The single 
Judge of the Federal Court will deal with a case — ^v^here there is 
a case — on the evidence; and then will come the Appeal Court. 
You are contemplating that here. 

Lord Reading: May I make one observation with reference to 
Mr. Jinnali/s remarks — not for the purpose of continuing the argu- 
ment but in order that it should be kept well in mind when the 
draughtsman or the drafting committee sets to work to draw up the 
clauses with relation to this Act. What is of the utmost import- 
ance, I submit, is that you do not want to add to the multiplicity 
of law suits in India, with their enormous expenditure of time and 
money in every direction. The great danger that I see is this^ — 
and T only throw it out as a thought which will have to be consi- 
dered when you come to the mattei’ — if you were to confine the 
proceedings relating to constitutional matters solely to the Federal 
Court (and I speak with some experienee, 'in the past at any rate, 
of the ingenuity of lawyers in finding devices by which they can, 
in the iteter'est of their clients, postpone a de-cision which 'otherwise 
had to be giveu)v I ' fobk with ' somd horror tlpoh the prospect of 
a man in 'a: Profficfa! Gottrl^or in a State Cofirt being able to say, 
as Ire would ih ohe eventuality #hich #as put to him, Ah, this 
raises a coBBtitutiOual poirlt., " It' may be rather remote, but it is 
a constitutioiull point. You- haw AO jurisdietimi. This must, 
therefore, go to the Federal Court. There' must Be an adjournmeEf 



ii4 


ior,: tlie purpose .And.tlieii you got all tlie clifficiiities of tiiat. 
Instead of wiiiclij by tlie otlier course — tlie , course proposed— it is- 
left open to the Court there to decide the' point if it arises in' that, 
way, ^dtli a right of appeal to the Federal Court which is specially ; 
charged with' Federal matters. I think it is most important to- 
hear that' in' inind. ' • Certainly,^ from my experience of watching, 
hut taking "no part in, proceedings in India,, I do think that you. 
must he .most, careful not to give further opportunities of delay 
and u,nnecessary expenditure. 

i¥r. I' want to ' .know, Lord Chancellor, what was the 

fiajii interpretation on the .point raised . by Sir ', Akbar Hydari,. 
'whether there is to he an appeal in those suits which, concern the- 
.administration of Federal matters. For. instance, .there may: he- 
a suit By a private person with, regard to the administration ^ of 
railways, which may he administered by a State, but the policy 
and the laws may be passed by the Federation. With regard to 
such a suit, I waM fo .know whether there will he an appeal to- 
the Federal Court or not. 

Chai'nnan : I am not sure that I have followed your point 
correctly, xire you taking the case, for instance, of a suit in 
Hyderabad with regard to the administration of the railways? 

Mr. Joshi: Yes. 

Chairman: Could you give me a rather more concrete example 
than that? 

Mr. Joshi: Yes, a suit for recovering damages for an injury 
received by a man in a railwa3r train. 

Chairman: I doubt whether that is the administration of the 
FederaL Constitution. 

Sir Tej Bahadur Saprti : That is a purety judicable matter and 
does not affect Federal administration. My Lord, there is one 
point which arises out of the remarks which Mr. Jinnah has made 
to-day, wdiich I should like to have cleared up. He asked Your 
Lordship to see to it that the word dispute in paragraph 54 
was carefully defined, and at the same time he added that, what- 
ever miglit lie the defiiiition that you give, it must not include 
Federal laws. How, I want to' understand clearly what he means 
by saying that it must not include Federal laws.' The expression 
** Federal laws '' may, to my mind, mean anything or nothing* 
IJnfil we -Imow exactly what he means by saying 'that the dispute 
must not include Federal laws, I cannot agree to the proposition 
in that form. That is one remark which I have got to make. 

The only other remark I wish to make is that I think para- 
graphs 54 and 55 lay down, if I may respectfully say so, a perfectly 
• sound principle. There is, to my mind, a vital difference between 
a dispute .arising between one:; State and another State, or between 
one Proviupe and another Province^ and a dispute arising between 
, a private individual .and a State,. ,'It is, to my mind, very hard to 
bring a mm allAhe, way'-to-;I)elH^to, try a suit on the original 
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side when tlie matter at stake may. be oniy Es; oOOy QT eTeii oii.Iy 
Es.. ,.20,. If I may, ,,'respectfniljy say. soj I' ,,e 2 itireiy . eaclorse tie 
remarks wliicii, liaVe. fallen., to-day from Lord' Eea.ding; ..andf.tliere- 
fore I say tliat, so far as paragraphs 64 and ,65 are concerned,,, I 
.woiiM not, a.m,eiid in any .degree or in .any respect, ^except 

to, clear,, lip, the , point raised, by Sir Akbar 'HydarL . 

' Sir Maneckjee Badabhoy : 1 should like to . enlarge on the' , first 
point, raised ' by Sir TeJ Bahadur Sapru, and to know f lom ; Mr.,, 
Jinna.h .whether, if there was a dispute with regard to the inter-' 
pretatioii of a .Federal law, - that would be' within the jurisdiction-, 
or,, not. ■ ' . . 


Mr, Jinnah: It vseenis to me there is a great deal of confusion 
in the minds of the last two speakers, although I explained the 
point at great length in my speech. Federal laws would be the 
laws enacted by the Federal Legislature — ^any Statute. And 
further, I explained that, in regard to the Federal subjects with 
wLich we have already dealt, you have made certain^ subjects 
Federal subjects, such as company law, commercial law and bank- 
ing law. Ton have got the railways — for policy and legislation 
railways are Federal. Take the Bail-way Act. Certainly, it is 
quite clear what I mean by Federal laws. Supposing, when any 
of those laws are put into operation, after your Federation has- 
come into being — it may be between the State and a subject, it 
may be between two individuals — a dispute arises out of these 
laws. Wlio is to decide that? Fot the Federal Court. It must 
be decided by the Local Courts. That is what 1 mean by Federal 
laws. 

Cliairmari: Does that explain it, Sir Tej? 

Sir Tej Bahadur Sapru : I am not satisfied with regard to that. 
There is nothing new in this explanation, My Lord; but I do not 
want to carry on the discussion. It will have to be reduced to a 
legal proposition. 

Chairman : I follow the point on both sides. It is a nice point 
and vre shall have to come to a decision when we draw ns the Act. 

Now paragraph 56. I think that is very formal. If you will 
turn now to page 4, that is the form of the appeal. 

Paragraph 57 — ^Eules of Court. I do not think you need 
trouble about that. . 

Sir Tej Bahadur Sapru-: With; regard^ to page "4, I ehottld. lit#,* ' 
to draw the attention of Sir Akhar’ttydari. to ^ this,- as, 'he U very 
keen on the procedure which is' suggested'-therel ■ ' _ ^ 

Chairman: Tes. Sir Akhar,, pafa^ph''^7;i'ia the’ question, 
of procedure. I think that Is your -suggestioa,; is it not? 

paragraph 57 

, - 


for- dis 


impressed with the need' 
11^ Ktigation, and recommend there- 
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■ ' fore tiiat no appeal should 'lie to'tlie Federal Goiirt, ^ unless 
the, constitutional point in issue has, been clearly, raised iii: 
the Court below 

That ,- isv,restidctiiig* , it too much, My Lord. The constitutional 
point in" issue, may,.:, not hawe been- raised 'in the Court below ; but 
if it is a good constitutional point, it should be open to the litigant 
to have it dealt with, in the Federal Court. 


Chairman: With regard to that, I , qnite appreciate your point. 
It is one wdiich has agitated lawyers, I should think, for the last 
150 years. The answer to it has generally been this: First, the 
qtiestion of expe,nse^ — yon ought not to be able to raise in" an .Upper 
Court points that you have not taken in the. Lower Court.', Wo 
■h'ave the': s'anie sort of rule in the Court of Appeal here, of which 
I was a inember for a good long time. Another suggestion made 
ie this, that very often, when yon. raise a point in the. Court of 
Appeal f(fr the first time, it may turn out that before the Court 
could adjudicate on that point, it would have to have certain 


facts found, and then the ease has to be remitted. There are very 
good arguments both ways. Some people say it is six one way 
and half a do^en the other way ; but I think on the whole, if you 
will permit me to say so, tli^re is a slight balance in favour of 
this. I am not saying it is absolute justice. It is one of these 
points where you perhaps do not get absolute justice. May I just 
put it -in this way? You will forgive me for arguing from 
England. Supposing a man here has a case in the County Court 
and has got a first-class point of law which we call a sitter — 
he ought to wun. He does not take that point. Then he appeals 
to the Divisional Court of the King’s Bench, and he does not 
take the point. Then he appeals to the Court of Appeal and does 
not take it. By that time the costs have gone up to an awful 


amount. Then he goes to the House of Lords and for the first 
time says: '' Look here, I have got a point which is absolutely 
in wiy favour. I did not take it in the Court of first instance; 
I did not take in the first Court of Appeal or the second Court of 
Appeal.” On the Whole, the sort of view is that he ought not 
to be allowed to fake it now. As a matter of abstract justice you 
are probably right, but the argument ab convenienti is against" it. 
We will bear in mind what you saj". On the whole, I think, if 
one were, so to speak, to go back to the Genesis or Exodus, or 
Whatever yoii do go back to, one would assent to your view; but 
we have found on the whole, by balancing the pros" and cons, that 
this is the better of the two' systems, though I agree with you that 
as. an abstract matter there’ is, .nothing' to be said against your 
logical position. 

'Mf. Khan: Even'' if 'ihk', procedure were not laid 

down here*'! sliotiM think 'the ordinary 'procedure governing any 
Court would 'ruli out my point which had hot been raised beiW. 

chairman * Wow, Ifo. ‘ ' 
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Dr. Shafa^ at Ahmad Khan : May I draw your attention to the 
eecoiifl ■ parag-rapli : “ — 

: ‘'tln tlie first place, tfiey.'are clear that 'the right to refer 
matters to, the. Court 'for an advisory opinion must he vested 
exclusively in the (xovernor-General, acting no doubt in the 
: normal case on his Ministers^ advice. 

I suggest 'that this' last' phrase should be deleted — acting np': 
doubt in the normal case on his Mmisters^ advice.’^ ' I thinf the 
hands of the G-overnor-General should not' be tied by the advice 
of the Ministers. He may take the advice of other persons— the 
advice of representatives of tfie minorities and others. He will^ 
of course, normally consult the Ministers; but he should not be 
bound down by the advice that the Ministers may give. He should 
be free to do what he thinks fit. 

Sir Sa/rnuel II oar e : I am not quite clear. Supposing there was 
a minorities case, which I should think is probably the case you 
have in mind, would the (Tovernor-General not normally take it 
to the Ministers? 

Chairman: I think that is the reason why we put in the 
words ‘'^normal’’. 

Sir Tej Bahadur Saprii : That covers ever3’'thing. 

(Jluiirman : You see, we are not legislating for the abnormal 
cases. 

Sir Som uel Hoare : Can you not see the alternative, Dr. Shafa^at 
Ahmad? The Governor- General has got specific powers, or we 
as^sume that he has spe(‘.ific powers, in connection with minorities, 
and I think that would not be covered hj the nojunal case. It 
would not be a normal case. A minorities ease would be an abnor- 
mal case, so that in that case he would not have to take the advice 
of his Ministers, Is that your point? ■' ■ 

Chairman : What we will do is, if we have not made it quite 
clear there, we %vill make it absolutely clear. We are in agreement 
with you. The only point between us- is whether our words ex- 
press whai we v-ant. Shall cross it out altogether? 

Mr, Jinnah: Tes. 

Sir 'Tej Bahadur Saprn : JAy Lord, It must not be understood 
that, at any rate so far as I am concerned, I agree. It would 
be most unwise to do away with that word ripmial ’b I think 
tfe druft, as it stwds, absolutely meets the ^ point of view which 
bus bf,eU' urged b^^ my friends on the other side, because the word 
noripal inmlips that,’ in certain cases, yoxi, give a discretion to 
the Governof-GapBial,. himsell But; why .should not the normal 
practice be followed? Y- ^ 

Mr* hjmfiar Hormaliy': '-the , .'Governor-Genera! would consult 
Ms ■/., , /y ' . 

Mr. ; Would, yotl 'refer the Act of 1838 and see 

whether Sing has got ip act oh the advice of his MinisterB here? 

Of course -not. - 
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Chairman MeBlij the only point here, is a draitiiig point., 
The question' is how" we ought to express our Yiew. ^ I must he 
wTongj because I see Sir Muhammad Shafi shakes, his head, xiiij- 
,wajq we:,' are 'agreed' on,' this, '.as ,to what , we want. The 'only ,po,i,iit 
is whether' this wording carries.' out what we all w^aiit. 

Sir Mtiliammad ^ Shafi : Xi I may wenture to say so^ it is not 
merely. a drafting point. There is a great deal of siihstance, in 
the point raised by .any friend. Dr. Shafa’at Ahmad Elian, If I 
may venture to say so, you are not only defining but you are 
limiting* the G-overiior-Generars power ' if yoU' interpose these words 
ill the Statute;, and it is undesirable, in view of the conditions 
'olitaining in ,Iiidia, that the Governor-Generars power in this 
respect should be limited. If ,I may venture to say so, it ought to 
be,ieft to his discretion,* — -the Governor- GeneraFs discretion— to take 
action in whatever eases he may think fit. 

Sir Provash Chunder Mitter : Is it not left to, his discretion as 
it is drafted? ' , 


Sir Muhammad Shafi : No; those words limit his discretion, 
limit his power. 

Sir Ma?ieckjee Dadabhoy : EoTmdllj he takes the advice of his 
'Ministers.,, . 

Sir Muhammad Shafi: Oh, he will do that, even if there is 
,no statutory provision of that kind em.bodied in the Act. 


Mr. Jayalmr: The words must be given their normal meaning. 
It is not acting on his Ministers’ advice.” The words in the 
normal case” have a distinct meaning, that this is the ordinary 
or normal procedure ; but that does not bind the Governor-General 
in. extraor dinar V"' eases or abnormal cases not to set aside the 


. advice of' his M,iiiisters and act' contrary to it. I submit, therefore, 

. that ' the -words i,ii the normal case ” ought to remain, there. ' It 
is the normal or ordinary procedure. 

Sir Manechjee Dadabhoy : And it will be for the Governor- 
General to decide whether it is normal or not normal. If the 
minorities have confidence in the Governor-General, then it ought 
not to affect them. If they have not got that confidence, then 
they will be affected in any event. 

Chairman: WoiiH you like to say acting in abnormal cases 
on his own re8|>onsibiiity ”? I think we appreciate what you 
mean. I agree it is not a drafting point.- But we are all agreed 
that there must be cases where the Governor-General must take 
the responsibility ' himself . The only*" thing we want to do is to 
get this" rather awkward phrase altered. Some people think it 
means wh#' they want and other people -think' the opposite, but 
we can get it right, „ All we mean, to say is that the Governor- 
General in Mine cases must act on Ms own responsilbility and not 
on the responsihility of the -^isters.; . is what it comes to 
We will see that *hat is done. , 
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Sir Akbar Hydari : " W'B:}? , not say . acting normally . . tiongii 
not necessarily '" P 

Mf\ Jmnah:: Ton know ' wliat -inj" view is. It ' ' is that the 
■Govemor-Q-eiierai shonld not be given 'this power. 'HoweTei^j that, 
is a 'clifferent ,(pestion ; biit,I^^^d^ say that,' if yon are going to, give 
him the power, then stick to the provisions of the Act itself which 
yon are copying- — the 1833 Act. If the King is at liberty to refer 
to the./' Privy Ooniicil any matter he may think proper, so the 
Goveriior-Ger!.eral .slionld be at liberty to refer to the Federal Court 
any, matter which he tliinks it necessary to get an opinion upon. 

CIimrmmi': "Kow about pntting it acting normally though 
not necessarily 

Mr. .Jinnah : I do not nnderstand the object of it. 

. 'Chairman: The object of it is .this— to get everybody, into Hue, 
Then it means what we all want it to mean. 

ii/r. /mnah ; Then yon can do what yon like. 

Mr. Gavin Jones: This is a very important matter for the 
minorities, and it wonld be far better if the words were deleted 
altogether, 

Mf. Zafrullah Khan: The right to refer matters to the Court 
for an advisory opinion mnst be vested exclusively in the Governor- 
General. The rest is only a hope, and I do not think it is necessary- 
to express that in the form of words. 

Sir Mnlimnmad Shafi : What vre suggest is that these words 
should be deleted. 

Chairman: Very well. 

We will now pass to paragraph 59. 

Mr. Gandhi : Wonld yon add here that the Congress opinion 
is, or it is contended on behalf of the Congress, that the Federal 
Supreme Court should be the final Court of Appeal? 

Chairman: It was contended on behalf of the Congress that 

the Federal Supreme Court should be the final Court of Appeal/’ 

Sir Samuel Hoare: I do not wish to be pedantic about it, but 
I ^should be a little sorry if we put that in. This is a Committee 
with members. If Mr. Gandhi likes to say that it is hia opinion 
we can put it in that - form. ’ , ■ ' 

Mr. Gandhi:' I do not mind 'about that. 

Sit Samuel Hoar^': I do not go so far p' to say that otherwise 
I have no obJeotion,^’'but' think it is a pity to put in something 
which does not emerge from-' this- Committee. 

Ghiiimaw:' Shall we say ^^'^An' opinion was expressed that 
We will put that in.--' ^ 

Are there are any remarks, oh paragraph 60? 

" Does anyone wish to raise anything -nn' paragraph 61? ' 'V' 
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' Sir Sidtan Ahmed: There is one point I wish to nieiition/oii, the 
last sentence, w-hich is as follows: — 

^ ^tWith regard, to the qualifications of the Federal Court 
, ; ' Judges, '.the Coniiaittee suggest that any barrister or aiiYo* 

.. cate, of 15 years'" standing and .any person. ,who^ has been 

' a Judge' of a High Court or 'State Court, for not less than 
three years sliould be eligible for appointinent*^^ 

Is it any State Court? There, has been a case in which an Inspec- 
tor-General of Police. ' in' a certain 'State has been made a High 
.Court. Judge.' 

Chairmmr: We mean the highest Court of the State. 

Dr. Shafdat Ahmad Khan: Of any State? 

ChatTvian : That wants consideration. 

. Sir Tej Bahadur Sapru : 'W'hat 1 was' going to suggest was that,, 
even in the ease of a Judge appointed from a State Court, we must 
insist on his possessing the same qualifications that Judges of the 
other High Courts or members of the Bar possess. I have known 
cases where Inspectors-General of Police have been appointed 
Judges of the High Court in Indian States and I know of one 
case where an Aceountant-Greneral was appointed a Judge of the 
High Court in an Indian State, I do not vrant an Accountant- 
General or an Inspector-General of Police to preside over the 
Federal Court. 

Mr. Jayakar: May I suggest that, instead of saying not less 
than three years we should say not less than five years ’’? 

Cluihvuin: Yes, I think we can accept that. What we can 
say is or State Court, the qualifications being similar ’h I take 
it that is agreed. 

Pandit M. J/. Malamya: I suggest we should say not less 
than ten years 

Sir Pfovash (Blunder Mitter : Ten years would be impossible. 
Often they are not appointed unxil they are 55. 

Chairman ; You will accept five years instead of three? 

Mr, Jayakar: 1 suggest five years. 

Pandit M* 31. 3ialamya: In paragraph 61 it says: — 

it would he a convenience if the salaries could be fixed 
by the Constitution Act/^ 

It is not usual to fix salaries in the cpnstitiition. 

" Oh^mnam: We have got.: it in- -our Act that the Judges shall 
be paid ,£6,000 a year. I .agree it, is not usual I think they 
have got it in the American Act^.but I; am not sure about that. 

Sir Tm * T -would' 'keep the Judges absolutely 

outside the vote.ot 

Sit SuUm Dettainly, 
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PrniMt M. M. Malmiya': We'" cannot at present say what the 
scale of salaries will be under the' new ' constitution of ^ India for 
high offices ' generally, and ' to , reqnire ■ that the salaries of the 
Judges should he fixed by the Constitntion Act will be to pick 
out only one 'Set of salaries from .all the rest.. Those salaries' must 
haye some relation to the other salaries which will be given to 
higher officials. That is the point. 

Mr. Joshi: I agree with Pandit Malaviya that we should not 
have the salaries fixed by the eonstittition. The salaries of the 


Judges innst bear some * relation to the salaries paid to other 
officers. I think therefore we should omit this part of the Eeport. 

Sir Tej Bahadur Saprii : My Lofdj May I be permitted to 
point out that you have amply provided for a satisfactory solution 
of this difficulty in your Report, and I stand by it. The sentence 
which I am going to read is this: — 

''The Committee are clear that the salaries at whatever 
figure they may he fixed, should be non-votable,’^ — 

That is a perfectly sound principle, if I may say so — 

" and incapable of reduction during a Judge’s term of 
office/’ — 

TTiat again is a very sound proposition; 

" and it would be a convenience if the salaries could be 
fixed by the Constitution Act, or in accordance with some 
machineiy provided by that Act/’ 

What that machinery will be has yet to be worked out. Possibly 
it w’ill have to be discussed by the Committee which you propose 
in the very next sentence. I am most anxious that should not 
play with the salaries of the Judges, because the whole of the 
constitution will rest upon the independence of the Judges. If 
are going to play with their salaries year in and year out then 
I cannot really feel satisfied that any constitution, howsoever good 
it may be, wall succeed. I do not think we ought to be so demo- 
cratic as to bring the Judges under the control of the political 
Legislature. I have a very stroiig feeling on that matter. 

Sir Muham niad Shafi : I entirely agree with my friend. Sir 
Tej Bahadur Sapru. 

Mr. : My Lord, I merely sugge'St w^e should omit this 

'' it would a convenience if the'' salaries could be fixed 
by the Constitution Act/’ 

Sir Tej Bahadur Sapni.: But then it goes' oijt. ,to say — ' 

OV' in accordance wuth some machinery provided by that 

Mr Jmhi; I am suggesting that we should preserve the 
words*- 


' in^ accordance'' with' some- machinery provided by 'that 



'Sir .Tej' Bahadur Sapru That, is covered by the first phrase* 
which you waat to , take out. . ■ 

Josh/i: 'We should leave it 'free for the salaries to he fixed 
by that macMnery. , 

'■/'Svr Mmiecltjee Dadalhoy : No; we do not want to leave it free; 
we do not want to leave it to the Legislature to settle it. 

Mr.. Iyengar r It says that they should he incapahle of rednc-^ 
tion, during the J\idge/s, term, of Office; so that yon are contemplate- 
ing the right to change the salaries, hnt not during the term that &. 
Judge -is drawing the,, salary. . 

Jfn Joslii: If yon once ' fix. the salaries by Act of ■ Paiiianient^.. 
I doubt whether i^on can reduce. the salaries. ■ 

Sir Sultnn Ahmed': In the .next sentence it. says: — 

They suggest , that the matter might be referred to a, 
small coi]Q,roittee for 'investigation and report at a reasoiiabfy 
early date.'’’ 

All that is clear. 

Mr\ Zafrullah Kha7i: It w^ould be a convenience if it were fixed 
by the constitution. 

Mr. Joshi: No; on the contrary it would be an inconvenience. 

Chairman: L think we must here rather appeal to experience. 
The salaries of English Judges have been fixed by statute for 
.aearh’ 100 years, and I assure you' no harm lias been done by it. 

■ : Parliament is,, -a supreme legislative body.,,. 

The Indian Federal Legislature will not be a supreme legislative' 
body* ; it wull have to go to the British Parliament. 

r-: Sir. StiUaM ' Ahmed in .its own. sphere it -is a sovereign 

legislature. ' I think these salaries should be fixed. 

. Sir Tej. Bahadur Sa-pru: The salaries should be fixed, 

Sir Muhammad^ Shafi : Mr. Joshi forgets that the constitution 
is to be framed by the British Parliament, and it is this constitu- 
tion which will embody the Legislative Assembly. 

Chairman: Now paragraph 63. 

Dr, Amhedkar : I did not think there was unanimity regarding 
the location of the Court at Delhi. I ^ should have liked that this, 
matter should be investigated by some committee. 

Mr, Jayakar: I made the suggestion that it should be at a 
central place somewhere,, not Delhi, 'but some place where the 
Court could work for the whole of the year, the climate being 
suitable for working during the whole' year. 

'Mr, Zafnilldh, Khan : All sorts of suggestions were made from 
diferent qnariexs* -but I. do not think that any single place had as. 
much support' as Delhi.' 

€h airman please,^ paragraphs €S and ,64. ' 
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. BiT.Tej' Bahaiur'S^ am glad that the Report suggests 

that ,a Snpreine 'Coart, ' as a Court of "Appeal from. the . Britisli', 
Indian High Courts,, 'should ; 'be; appointed ; but I am rather dis- 
appointed, with the 'recommendation that the. Supreme Court for 
British India should not come Into existence. Immediately, and 
that it should be left to the Legislature to decide the moment when 
that Supreme Court should come into existence: Let me assure 
Tour Lordship that there is a ¥ery, Tery strong feeling in support 
of the creation of this Supreme Court almost immediately, and it 
seems to me that there is no reason whatsoever why we should not 
be able to bear the financial burden of bringing into existence a 
Court for which we have been putting forward our claim for 
many, many years past. It will mean, in my opinion, a great dis- 
appointment in British India, if you are going to put o.fi the 
creation of this Supreme Court to a remote period; and I am very 
anxious that the Act of Constitution should first of all take up 
the question of the qualifications of the Judges of the vSupreme 
Court, and at the same time bring into existence this judicial 
machinery for British India. I would not like to defer it to any 
future period and to allow inexperienced hands to interfere with 
a matter of this character. Frankly, therefore, I say that we 
ought to make up our minds as regards bringing into existence 
that Supreme Court simultaneously with the bringing into exist- 
ence of this new constitution. Otherwise, British Indian opinion 
and legal opinion in India will never be satisfied with this recom- 
mendation. 

Sir MAihammad Shaji..: Lord Chancellor, I entirely endorse 
what has fallen from the lips of my friend, Sir Tej Bahadur Sapni. 
The immediate need for the establishment of a Supreme Court 
IT, India has been felt by those who are conversant with the position 
in India for a long time past, and we think that the time has now 
arrived when steps should be taken immediately towards the estab- 
lishment of a Supreme Court in India; and, if the matter has to 
, be left,"' in the' manner in which these .bwo paragraphs leave it, 
for subsequent decision, we do not know when that decision will 
be arrived at. It is very, very diflScuIt to anticipate, for all sorts 
of difficulties may arise in the near future with regard to the 
■setting up of the Federal machinery; and if the establishment 
‘of the Supreme Court is to be,, postponed until then, the crying 
need in India for the establishment of a Supreme Court will 
remain unsatisfied. therefore strongly urge, as my friend has 
done, that these two paragraphs should be modified accordingly. 

Sir Prmmsh Clmnder Mitter:' M&j'I put in 'a 'word. First, if 
the opinion be m strong (and I have no doubt that it is) as Sir 
Tej Bahadur Sapru and Sir Muhammad Shaft say, then whem 
m the harm in trusting our Federal;;LegislatureP Secondly, if you 
want to start Ihe Supreme Court.. at: once in your Act o*f Parlia* 
tnent^ then, certain investigations': are „ necessary. Will you have 
your Supreme Gonti as ya -Orminal -Court of "Appeal? ’On that 
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iijo,portaiit question^ two .eBiiiient lawyers difier — Sir TeJ Bakadur 
Saprii and Sir .Muhammad Skafi. 

Sir Muhammad Shafi : No, we do not differ. 

Sir Tej Bahadur Sofru : Substantially tkere, is no .difference 
betrve.en. ns. , 

' Sir ProvmJi Chunder Mitter : About tke Criminal ■Court , of 
Appeal, on tke question of substance as to the kind of appeal that 
bIiouH be allowed, there is a difference between Sir TeJ and Sir 
Muhammad. Sir Muhaixmiad wwild allow appeals on a inimh 
larger scale. This has a direct bearing on the number of Judges 
to be .appointed. Then, on the third point, if it ■ were limited 
only to civil cases, investigations would also be necessary. There- 
fore we either trust the future Legislature or we do not. If w-e 
trust our future Legislature, seeing that Muslim opinion, re* 
presented by Sir Mithammad Shaii, and Hindu opinion represented 
hy Sir Tej Bahadur Sapru, are in agreement ... 

Sir Tej Bahadur Sapru : 1 do not. represent Hindu opinion in 
this matter, nor does Sir Muhammad vShafi express Mauhammadan 
opinion. I am speaking from my experience as a lawyer. 

Sir Fronuh, Clmnder Mitter: As I have already said, on the 
question of principle, I entirely agree; but if I have my doubts, 
it is because I am apprehending practical difficulties and do not 
want to ignore the realities of the transition period. Therefore, as 
drafted, it gives our national sentiment full play. I adhere to the 
draft as it stands. 

Mr, Zafrullah Khan : May I say one word, with very great 
respect, on w’hat vSir Tej Bahadur Sapru and Sir Muhammad Shafi 
have said. They say that there will be great disappointment 
unless steps are at once taken for the establishment of a Supreme 
Court- But this is exactly what the draft lays down. It says 
that the Committee should recommend that the OonvStitution Act 
should presciube the Jurisdiction and functions of the Supreme 
Court. You have got the whole draft before you. It also says 
that the Federal Legislature shoiijd be given power to adopt these 
provisions of the Constitution Act in the future if it should think- 
fit to do so. The strongest argument that has been put forward 
in support of the establishment of a Supreme Court immediately 
is the very strong desire expressed, in addition to other ways, 
by resolution of the Indian Legislature. If the Indian Legisla- 
ture is so strongly desirous of setting up a Supreme Court, there 
is full power left to it to do so. The very first thing it can do 
when it is constituted is to pavSs a Resolution, or to pass a Bill, 
fouling these provisioBS of the .Oonstitution Act, and to put them 
ill 'Iqrce immediately. _ 'All we are at present doing is this — that 
we skull mi imm a Supreme .Coprt of this kind upon Federal India, 
or.^OtntTal call it — ^from tke very 

beginning. It mgy‘ke:o:|^ly;$i|:>-m^nths aftor the Federal LegislaV 
hire begiufi'to funqilpp -Wilt -wilLkaTO their Supreme Court, 
if the 
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wMch are ' put forwarcl: ill ■ these I '■ think it would not 

‘be a ¥ery wise' step td give , a' decision here that a Court of that 
kind;, with^all those, jurisdictions,..; eivi^^ and criminal^ 'must necessari- 
ly be 'established the moment ' the- Federation, is established. . - 

Chaitmm : .1 may .be wrong^. but- 'I can'- quite- see that .there, 
■m,ay 'be two different p'o-sitions." "You might sajr “'Well, .the 
British Parliament shall set up such a Court "h The second posi- 
tion might be '' Well, the Federal Parliament shall set up the 
Court There may be some people who would like to see the first 
position. There may be some people who wrould like to see the 
second position. But is not this a sort of eoiiipromise? If every- 
body is very anxious that there should be such a Court, it is pretty 
clear, I should think, that the Federal Parliament will set it up ; 
but it might be wise to do this sort of thing (T am only putting 
forwar<i a suggestion)- — that the British Parliament should say 
Well, you shall, if you like to set it up, have the Supreme Court; 
but if you do set it up (a) its Jurisdiction shall be so and so; (h) 
its Judges shall have this qualification; (c) anything else you like 
to put’’. The position would then be this, that if you really 
do all want a Supreme Court, all the Federal Parliament will 
have to do is to pass a Hesolution that it shall be set up, in which 
»event it will be set up with the jurisdiction and with the judicial 
c|uaIifieations and so forth that are prescribed in the Act of Parlia- 
ment. Perhaps you will just think that over. It would prevent, 
so to speak, the Federal Pailiament being given power to set up 
a Court just as it liked, with just Whatever jurisdiction it liked 
and with just whatever qtialifications it liked. If, how^ever, they 
are very keen on having a Supreme Oouii:, they can pass a resolu- 
tion which will bring the Court into being on the lines which will 
be laid down by the British Parliament. 

Sir Mvluimmml Shaf: May I, in that connection, Invite your 
attention to one (‘onsideration ? We are laying down that the all- 
India Federation shall come into existence when a certain percent- 
age of the Indian States — we have suggested at least 50 per cent, — 
have agreed to come into the Federation. I pi'esume that your 
Federal Legislature will (»ome into existence after 50 per cent, 
of the Indian States Imve agreed to come into the Federation. 
Tliat may take place in one year, or it may take place in ten 
years — we do not know when that consummation is to be achieved. 
Meanwhile, if I may' -say, so, .tho' experience of Sir TeJ Bahadur 
■8apru and myself of the actual' position, in India — an experience 
wdiich extends over S9 years~leaas us to the conclusion that there 
is urgent need for the establishment of 'a Bupreme Court in the 
country. If things are left in the way yot) suggest, Lord 
Chancellor, we do B.ot know when the Supreme Court" will come 
into being, 

Iff. Khmi-: l.)o .you want to have the Supreme Court 

-'before the Federal Court, ^ Bir-Muhaminad? ' 

Sir 3hihmimwd L .Want' a' Supreme Court for India to 

be establish^, 
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5ir fej Bahadur Sapni : Not before^ but simuitaD.eousiy„ 

Sir Muhammad SJmfi : Eyen before. 

Sir Pro‘vash Chunder Mitter : I wish to say a word with regard 
to that last observation. If Federation does not come .about^ them.' 
I, as the sole representative of Bengal, object to any Supreme Court 
beiii.g set lip;. but if Federation does come,. I welcome^ the idea ol 
setting up .a Supreme Court. 

Sir Maneckfee Dadabhoy : I am entirely in agreement with 
Sir Provash Chunder -Mitter, and I wish to^ assert most emphatic- 
ally that, unless Federation ■ comes ■ into existence, ■ we^ should not 
have a,. ■ Supreme Court and the -luxury of ..this expenditure.^ It is. 
soin,ewliat difficult to understand why our lawyer friends' wili not 
. trust the. Federal Legislature to establish a vSiipreme- Court at ..the 
earliest opportunity. 

Mr, Oavin Jones: The opinions you have had placed ' before 
you. Lord Chancellor, are legal opinions, and naturally the legal 
profession, want a Supreme Court. Now, Sir, it will no doubt 
be the unanimous opinion of the legal profession that they do- 
want a Supreme Co\irt; but I am very doubtful whether it is the 
opinion of India. I certainly agree with the Eeport that the 
matter should be left to the Legislature. However, considering 
the way in which the legal profession is represented in the Legis- 
lature, I should like to have some further protection! I suggest 
that the Supreme Court should not come into being until after 
file constitution has been in operation for five or ten years. 

Sir Muhammad Shafi, : Lord Chancellor, In order to remove 
any misapprehension, will you permit me to add one word? I was 
speaking, not only as a lawj-er with 39 years’ experience, but as 
a landowner, having a substantial stake in the country and re- 
presenting a class which, if I may venture to say so, is as worthy 
of consideration as any other class in India. So that, my view 
should not be taken as the view merely of a lawyer, with the 
experience that I have had, but also as the view oi one who re- 
presents a very important class of the country. 

Chairman: I am very much obliged for this discussion. What 
I propose to do on this particular topic is this. It is evidently 
a very important thing, and you would like to have a Supreme 
Court at once, whatever happens. We will put the two different 
opinions here and leave it in that way. What will remain, there- 
fore, is this, that it is the expressed opinion of a lot of you, that,, 
no matter what happens, in your opinion a Supreme Court ought 
to be set up in the very near, futpre.: I will put it in that way. 
.That finishes that point.- ^ , 

:■ --Now; will you come to paragraph 65,:which deals -with criminal 
practice.- --- .. 

Sir, M'Mammad Shafi: With regard to paragraph 66, I have- 
one observation to Hiake.'',;;;:'InTh 0 earlier part of this paragrapli you 
leave oeriain matters consideration of the Federal Legis- 
lature; but then yon tack' bn -to this recommendation 'a ’warning. 
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JsoWj I ,¥eiitiire:/to that- the portioE,. of .this..,, paragraph em- 

bodying that : wariaing 'Shonld/he 'Omitted altogether* It Beemf- 
to me that' yon are mot,, only prejudicing the ,, decision at which „tlie'. 
Federal,. Legislature may-arrive, after 'weighing the , pros and cons., 
hutj if I' may venture ,tO' , say ' bo,' . .that you are, indulging, in a course- 
.of .action which ■ is to the, highest, degree undesirable. I would 
omit the warning altogether. Leave it to the';,Federal Legislature- 
to come',.,,to.' a, decision , o^n pomts,Lit will.be for them to decide- 

the point .one way .or the other, ■ 

But as that' opinion was expressed 
by some of us^ I think' there should be something. 

Sir Muhammad/Shaji :' It. is not your business to dictate to the- 
Federal Legislature. ''; 

Sir Provash Chunder Mitter: It is my business to advise thiS' 
Committee. 

Sir M.-iilimnmuid Shaft: You. can give them .advice when you are* 
elected a m.ember of the 'Federal" .Legislature., , , 

., Sir'A'khar Hydari : I hold", very 'Btro.iigly, the, opinion that this- 
note of warning is very necessary.;"' I feel that realh^ there is not 
enough judicial talent for manning 'a "Court or two or three OourtS' 
with the, thirty or thirty-five' Judges wdio will be required for 
constituting a Federal Court' and... a Supreme Court for British 
India. For that reason, I very ' s-tro-ngty hold that the order should: 
be w.hat has been .more .,. or' less sketche'd out in this Eeport. First 
we have the Federal Court, wdiich wdll require about five Judges. 
With regard to five Judges, I am quite certain that we shall be- 
able to produce m.eii wdio ^, will really .command tlie confidence of 
everybodjr. But then, as soon as ii comes to the creation of a 
Supreme Court for British India on its. 'civil side and on its criminal 
side, there is the question of the large number of judicial ofiicers- 
required, and secondly, there is the question of financing that 
Court and the resources from which it wdll be financed, because' 
that Court will be entirely for British India. 

Sir Tej Baliad-ur Sa/pm: My Lord, I wish to say only one thing 
more. Howsoever good the constitution you may give us, I want 
to give this warning in the friendliest possible spirit— that British 
India will never look at your constitution if you do not give us* 
a Supreme Court, I absolutely 'deny the statement of Sir Akbar* 
Hydari that there is no .Judicial or 'legal talent in the country 
wtich can be brought to bear- bn this: Court. As a member of the* 
legal profession I say you. can -have at, least thirty or forty first- 
class lawyers 'to sit on the Bench—la^ers who will know their 
'constitutional daw ' and ' 'general,,' 'Civil' and commemai' h 

Sir Muhammad *%u|i*:'^;Ands- as,. L- understand it, the warning 
relates not to the Federal .'Court .which' you are going to establish, 
but with regard ■ to the .Supreme, Courts with 'which my friend 
Sir Akbar Hydari has nothing to. do. '/ ' , 

Sir Tej Committee to realise- 

t:he'''importance' ''o'f ''this 'und:^ with ' it and ' pass "it over'. 
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Mr. Zafndlah Khan: After the first sentence the rest should 

be Seieted. ' ■■ ■ ' 

, Mr. Ja-yaMf : I tlioiiglit the, warning given, in, the draft related 
to the crimiiial Jiirisclietio,n ; that is how I read the paragraph. 

' Sw Muhammad ■ And civil jurisdiction, 

■ - Mr. Jayakar : .It says,: — 

■ '' But the Oomniittee cannot refrain from a word of warii«' 

I siibrnitj having regard to the possibilities, that that warning was. 
necessary. 

S'ir Sultan Ahmed: I do not think it 'is relating to criminal 
in.atters. Head the ne.xt. sentence. 

'^Mr. Jayakar: Paragraph 65 commences in this way: — 

' ^ A proposal to invest the Supreme Court above described 
with Jurisdiction to act as a Court of Criminal Appeal for 
the whole of British India also found a certain measure of 
support. It is clear that, even if a right of appeal to this 
Court in the graver criminal cases were given, the work 
of the Court, and therefore the number of Judges, would be 
enormously increased. 

That refers to criminal cases, of course. 

“ The Committee had not the time at their disposal to 
enter into a close examination of the question whether, in 
principle, a Court of Criminal Appeal for the whole of 
British India is desirable, and they do not feel themselves 
able to express any opinion upon the matter, though they 
recognise its great importance,’’ 

That again refers to criminal matters. 

Por the same reason that they have found themselves 
unable to recommend the immediate establishment, by the 
constitution itself, of a Supreme Court, for appeals in civil 
matters from the High Courts of British India, they are 
unable to recommend the immediate establishment of a Court 
of Oriminal Appeal.” 

That again refers to the Criminal Court. 

This Matter is one which, in their opinion, must be 
left to the future Federal Legislature to consider; and if 
that Legislature should be of opinion that such a Court is 
required, there will be no difficulty, if it should be thought 
desirable, in investing the Federal Court, or the separate 
Stipreme Court, as the case, may be, with the necessary 
• ' ■ " additional Jurisdiction.”/. j' ' . 

That, I’ditbffiit; tgdh' refei^^t'o the Jurisdiction of which the para- 
graph speaks. 

■ ** Btti ih^HofeMittee^canhot refrain from a wCrd of warn- 

ing. It a|iflaif?/lh^;lh^;;hrhhable that a Court invested with 



various jurisdictions wliicli were, suggested in the course 
of the Coiiimittee's di.scussions would ha¥e to consist of 
probaMy as niany. as twenty or thirty Judges j and in all 
iikejihoo,4 of '.many To create an entirely new Bench 

of this size would strain- the judicial resources of any 
country, and it can scarcely be expected that the result 
iTOuld be satisfactory. The-Comniittee are therefore strong- 
ly of opinion that one step only should be taken at a time 
and that experience should be gradually aecmiuilated.'^ 

The one step means, according to, my view of it, only the Federal 
Court, and w^e are not satisfied with that. What I wanted to say, 
Lord Chancellor, W'as this — that the view was very strongly ex-* 
pressed on this side also- — and there w-ere divided opinions in British 
India— that we should not make two experiments at the same time. 
We should have one experiment, nnd experience accumula- 

ted and confidence was gathered, then the other expefimeniB 
should he tried. What you are doing, Sir, is only expressing that 
view’- You have it in the form of a warning. The word 
warning might be removed, if that iwS the objection; Init 
surely we have a right to ssay that the view expressed by some 
of us should be mentioned in the Committee's Report. Of course, 
the word warning might be struck out. 

Chairman : I think w’e might come to an end of this now. I 
think, perhaps, that the warning is rather heavily weighted. 
Cannot we put something like this? First of all, if you look at 
the top of page 10, you see — 

For the same reason that they have found themselves 
unable to recommend the immediate establishment, by the 
constitution itself, of a Supreme Court 

that will have to be a little altered, be<‘ause T am going to put 
the contending views on both sides. Then cannot we put in some- 
thing like this. I myself do not think that it is right to say that 
there wull !iot be found sufficient distinguished advocates in India 
to have a number of Judges. I think you wull prohably find that 
there are. In this country there are dozens. Oannot we put it 
$ome thing like this: — 

It appeared, however, to some members of the Com- 
■ inittee that Ilourt, invested ■ with the various jurisdictions 
' which were suggested in the course of the Comniittee^s clis« 
..’■■v, mimimn, would have to consist" of probably as many as twenty 
' or thirty Judges, -and in all likelihood many more/'^ 

and leave it tfi'ere. ■ That would attention to the fact. Some 
people then could put it in both w^ys. My friends on my imme- 
diate left would say, Well, , we 'cannot have as many* as that 
because of the expense/-^ Other ^people would soy there are not 
sufficient good men in India. _ If we left it in that sort of way. and 
just drew atteiitibn t'o tbe’fact' that a Court like that would neces- 

$i%te gwif Buiiiher’- of,. Judges, I think that wnuld meat thi 

.. 
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Mr, Jinnah: May I Just say' a word?' Is it not tkat we are 
atiaokiiig too muck importaD.ee to tkis warning? After all; tkese 
:are only words of wisdom tkat you want to incorporate^ and wMck 
.arewery' okTious, and very commonplace. . Tke Federal Legislaturejj 
wlien it is in full session, and comes to consider tke question of a 
'Supieaie Court . or a Court- of Criminal Appeal, will look at every- 
tking— not only every tkiiig tkat you are urging kere, but a great 
'deal iiiore,.,.,as .well. • Tkerefore, I do not wish to kave tke konour 
of participating. ^ in 'dkis warning,- wkick. contains no wisdom but 
very conimon ' pla-titiides. I would, tkeref ore/ suggest tkat it 
'Carries us iiow.liere, . and tkat we skould drop it. 

''\Chadrmcm: We will indicate, in accordance witk wkat some 
people want, tkat some members of tke Committee draw attention 
io:: tke ..fact tkat it is probable tkat a Ooui't, invested witk tke 
-various'" Jurisdictions wkiek' were suggested in tke course of tkis 
discussion, ' would have to be composed of as many as 26- or SO 
Judges,, and in all likeliliood many more, and leave it like tkat.' 
We do not want to teach our grand-mothers to suck eggs! With 
that little indication, they will be able to sa}^ We must take 
ail tke facts into consideration 

Now paragraph 66, 

Sir Provasli Chunder Mittcr : I strongly urge that Service 
Judges skould no longer be Judges of the High Court. I want 
it to be recorded tkat that opinion was expressed. 

Mr. Zafrullah Khan: That is in tke Services sub-Committee^s 

Eeport. 



Sir Provash Chimder There is another thing to wkiek 

I would like to draw your attention and that of my colleagues. 
You have suggested tkat tke age limit of tke Federal Court Judges 
skould be 66. I say tkat it should be considered whether tke age 
limit of High Court Judges skould not also be 65. I suggest the 
same rule as regards age shoiild apply to both. 

Mr. Joxyakar: There is one matter which seems to have been 
deliberately excluded, namely, the power of a single Judge to hear 
a second appeal. If tkat has been purposely excluded I kave 
nothing more to say. 

Chairman : I do not think it has been excluded, Mr. Jayakar. 

iUr. Jayahar ; You know what I mean., There was a very 
'Strong opinion, expressed that tke practice which has been growing 
up in most provincial High Courts is a bad practice. There was a 
unanimous^ opinion expressed about tkat on' tkis side. 

■ Chainmn : I kave made a . ;note, of ■ ihai^ tkat, quite apart 
from any 'Indian Federal Court, we- skould sea into it. 

Note; For an a^enim6nt of tke^Tkird Eeport'of the Federal .Structure 
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of.fedeeal sTEucTtJEE committee. 

Ijstteobuctoey. 

1. The Committee’s task at' the Second Session of the Cottferenee 
'■was to continue their discussions at, the point , at ' which , the j 
were left by their Beport of the. 13th Jamiaryj' 1981^ and by .the 
Prime Minister’s Declaration , of the 19th January ^ and to em . 
■■.deaTonrh so far as .possible, to fill in the outlines of the Federal 

. Constitution for "Greater India which was sketched in those docti- 
.nients. 

2. In approaching this ta^k, the Committee have been assisted 
by colleagues who did not share in their earlier deliberations. In 
this connexion it will be remembered that, in virtue of an agree- 
ment recorded in March last, the. Indian' if. ational Congress decided 
to participate in their labours. 

3. Since January last,' there has 'been much ptibiic, discussion of , 
the constitutional proposals which emerged from the lasst Session 
of the. €^03iference. The Committee resumed iheir deliberations 
with the knowledge ol: this public discussion, and with the convic- 
tion that it is in a Federation of Provinces and States that the 
solution of the proldeni of India’s constitutiona] future is to be 
•found. 

4. A further examination of the problem has con firmed them in 
the belief that by no other line of development can ihe ideal in view 
be fully realised. For this purpose it is essential that the India '' 
of the future should include, along with British India, that 
'' Indian India ” wdiick, if Burma is excluded, embraces nearly 
half of the area and nearly one-fourth of the population of tlie 
country — an area and population, moreover, which are mA self- 
contained and apart geographically or racially, but are part and 
;parcel of the country’s fabric; and its constitution must be drawn 
on lines which wdll provide a satisfactory solution for the problem 
■of the existence, side by side, of 'future self-governing Provinces 
and of States with widely varying polities and different degrees of 
internal sovereignty, whose fortunes are, and must continue to be, 
closely interwoven. 

, 6. The, Committee rejoice to' 'think, that the Princes/'' while 
naturally determined to maintain ■ their internal sovereignty, . are 
prepared, and indeed anxious, to share with the 'British Indian 
Provinces in directing the common affairs' of India. ■" 

'6. It will be easy _ for the ' constitutional' purist, citing federal 
systems in widely different countries,, to^.point out alleged anomalies 
in the plans which ^ the Committee _ have to propose to this great 
end;, but' the Committee, as they stated, in their 'First Report, are 
not dismayed by this reflexion* Their 'proposals are the outeoina of 
an"anxi(ms' attempt tomnderstand, to ''give full weight toi and to 
■reconcile;' different interests* ■ ■ 

/'■' B.r.c.— n. 
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7V The, Coiiiinittee have taken into account: — 

, The' widespread desire in India for constitutional. 

' advance; ' ■ , 

(6) til e natural desire of the Indian ■ States to conserve-' 
their integrity ; 

,{c) the iiidispiitahle claims of minorities to fair treat- 
iuent ; 

(d) the obligations and responsibilities of His Majesty ^s- 
Govenxinent: and • 

(6t)' the necessity, , paramount at all times, but above all at 
a traiisitionai period like the present, when the economic' 
ioiiiiclations of the modern world seem, weakened, of ensuring 
the financial credit and the stability of Government itself. 

8. Without a spirit of compromise, such diverging interests 
cannot be reconciled; but eoniproinise inevitably produces solutions 
which to some^ if not to all, of the parties, may involve the sacrifice* 
of principle. 

9. It follows that, in many eases, many members of the Com- 
mittee would have preferred some solution other than Ihat which 
appearvS as their joint reeomniendation. But recognising that the 
basic aim of this Conference is, by the pooling of ideas and by the 
willingness to forego for the common good individual desires, to 
attain the greatest measure of agreement; above all, recognising 
that the time has come for definite conclusions, the Committee are 
prepared to endorse the conclusions set out in this Report. 

The STEITCTUKE, SIZE, AND COMPOSITION OF THE FeDEKAL 
Legislatxjiie. 

10. The Committee expressed the view in their previous Reports- 
that the legislative organ of the Indian Federation should consist 
of two Chambers, which will be empowered to deal with the whole- 
range of the activities of the Federation, both those which affect 
British India only, and those which affect all federal territory. In 
the course of their discussions, preferences were expressed in some 
quarters for a unicameral Ijegislature, on considerations alike of 
simplicity, efficiency and economy; while some members urged 
that, having regard to the nature of the matters to be dealt wfith 
by the Federation, a single small Federal Chamber, which would 
adequately reflect the , views of the governments of the eouvstituent 
TTnits^ would be the right solution of the problem. 

-11. ■ki a lateiNstage, again, ,the^ Committee were placed in posses- 

don of proposals which they have not been able fully to discuss, but 
which Clearly detnafid further' consideration, thmigfi the Committee-' 
fully realise that the adoption of either of these plans would involve 
material modification of the ■frameivork hitherto' contemplated. 

12. ‘One of these 'pliiis would 'substitute for the Upper Chamher- 
■a small body enBsistimg,hf- nominated 'delegates of the governments^ 



cif tile .federating Units, wliich would .iave tlie riglit of initiating 
.legislation' a,iid. would be. empow'ered' to exercise a suspensory veto 
civer tbe measures passed by tke elected Obaiiiber; ' This body would ; 
also liave tlie rig’lit to express.- its ■■ opinion upon all measures of tlie . 
.Federal. Govern'meiit beiore-' they -were laid before tlie elected 
.C^bainber. Tlie autliors of. this plan also contemplate tlie possession 
l)y tills body of certain, advisory function.'S: in the administrative 
•spliere. 

Id. The second of these plans contemplates the' confederation, of 
"the States into a single collective body for the purpose of federating 
with, the British Indian Provinces, Its supporters would prefer a 
■single Federal Ghamber ' in 'wiiich the representation of the Indian 
, States collectively should be 50 per cent., the representatives being 
selected' by an electoral college consisting of the federated Statc-^s as 
a, whole. ■ In- the event of a decision in favour.' of a bicameral Legis- 
lature, 50 per cent, of the seats in the Upper Clraniber would be 
reserved for the States, their representation in the Lower Chamber 
being on population basis. 

14. Upon the assumption, howwer, that the Ijegislature is to be 
bicameral, a variety of factors must be taken into account in deter- 
mining the size of the Chamhers. Cogent theoretical arg'uraents' 
can be add need {and were in f act ' a..dvaTiced by some Delegates) in 
...support of the view that, for a country of the size and population 
of India, a riCgislaiure consisting of from 600 to 700 members for 
the Ijower Cliainber, and from 400 to 500 for the Upper, could not 
be regarded os excessive in size, and that smaller numbers -would 
fail to give adequate representation to the many interests, which 
miglit reasontsbly claim a place in it. On tlie other hand, argu- 
ments no less forcible were adduced in favour of the view that 
G1Iiaml)ers exceeding 100 and 250 respectively might prove ineffect- 
ive organs of business. We have given these divergent views the 
best consideration of w^hich we are capable, and recommend as the 
result that the Clianihers should consist, as near as may be, of 200 
and 300 memliers respectively, in which the allotment of seats to 
the States should be in the proportion of 40 per cent, for approxi- 
mately SO seats) in. the Upper Chamber, and 33| per cent, (or 
■appioxiiria.tely 100 seats) i.'n the Lo-wer. 

The Muslim delegation and some others are unable to subscribe 
to the whole of tins paragraph, as they are opposed t’O the principle 
of giving weigh tage to the representation, in the T.egislature, of 
'the 'States in excess of their population propo.rtioii. 

15. This latter recommendation is, of course, based on the 
•assumption that the wdmle hody of the States will eventually adliera 
to the Federation. The view wm strongly expressed that, in the 
case of States not adhering at the outset, seat's allotted to them im 
the result of the procedure contemplated in ]>aragrapli 26 slimiM 
remain unfilled pending their adherence. But it was also urged 
that this might lead to a situation under which States adhering at 
iha outset would find their 'total voting strength in the Legislature 
BO small as to be inconsistent with their position as representing one 
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ef the main constituent elements, in the Federation. Some member s-.- 
of 'the C.oiiimittee . have stated it as their opinion that^ in the ^ event 
of the original adherents not forming a. substantial proportion of 
Incliat% sorne niethod shoiild be devised by winch their 
voting strength.' would ■ be . temporarily . augmented pending, .the 
accession of other States. But the whole Committee hope, that the- 
(■‘.oiitiiigency which might .necessitate such an aiigmentatioii .will 
not arise. 

IfL In any event, difficulty might arise in regard to .States which., 
are grouped 'for the purpose , of deputing a repres.entative:,; but.it 
woiilcl be premature to .attempt to .suggest' the' best solution, for such 
probieiiis until the measure of adherence 'by grouped .States can. 
be fairly a.:CCiiTately ascertained, or foreseen. ,■ The Ooinmittee.- 
at'cordingly content themselves with expressing the hope that the" 
.measure of adherence in each group will he sufficienthr great to 
Justify the .fflliiig of the. seat allotted, thereto hj .the nominations of" 
the .adhering' 'States. Should 'the. system of grouping' be, .such as tO' 
admit of the allotment of two or more seats to one group, difficulties 
of this order would be more easy of solution. 

17. The Committee recommend that the 200 members of the 
Upper House should be chosen in the main to represent the compo- 
nent Units-— the Provinces of British India and the States — and 
that the representatives of the, British Indian Provinces should be 
elected by the Provincial Legislatures by the single transferable 
vote. Candidature for the Federal Legislature, should not, of 
course, be restricted to members of a Provincial Legislature, though 
such persons should be eligible if otherwise qualified. But no 
pej'son should be a member of both a Provincial and the Federal 
Legislature. 

18. In the case of those States which secure individual represent- 
ation, tlieir representatives will be nominated by the Governments 
of the States. In the case of those States, however, (and there will 
necessarily be many such), to which separate individual representa- 
tion cannot he accorded, the privilege of nomination will have to be 
shared in some manner which it will he easier to determine when the 
various groups have been constituted — a process which will, of 
course, entail a detailed survey of local and regional circumstances. 

19. For the Lower Chamber, the Committee consider that tlie 
selection of the British Indian representatives should be by election 
otherwise than through the agency either of the Provincial Legisla- 
ture or of any existing locarself-government bodies."^ Most ineni- 
bers consider that election should be by territorial constituencies, 
consisting of qualified voters who will cast their votes directly for- 
the candidate of their choice. Others .have advocated some mkhod 
whereby some of the obvious (lifficulties_. which must confront a 
candidate, in canvassing and maintaiiiing contact 'with so large an 
area m the average constituency will involve, may be obviated 

* This expression is' not intended -to' eMnde; such hoclies as YillaW Boards 
or,, Village Fanohay^ts. . . ■ r 


20,_ The actual fraiaing of the eomtitueiicies iinist necessarily 
depend largely upon the detailed arrangeiBents to be made, for the 
revision of the existing fraiichise- — a task -whieli is to lie liiidertakeii ' 
by a s|)eeiul lb‘anchise Committee. -.The Ccunmittee therefore 
recommeiul that this body should be charged also with the duty oi 
making proposals for the constituencies to return the Jlritisli Indian 
liioiiibers of the Jiower Chamber of the Federal Legislaturej and 
that ^it should explore fully the alternatives of direct and indirect 
eleciiotij indicated in the preceding paragraph^ in the light i\i the 
practical coiiditioiis which will be presented by the sizcCof const i- 
tiiencies, their populations and the proportion of this population to 
be enfranchised. The area and population of British India,, ex- 
cliuiuiu lluriiia, lieiug, in round iigurcs, 8bO,(H)b stpuire miles aiol 
200 milii{.ms respectively, and the seats in the Lower Clmmber 
availabh' fur representatives of that area, on the C Vuinnitiee’s ])ro- 
posiils, being approximately 200, it follows that the a^'enige area 
of a consiiiueiicy would be approximately 4,000 square miles, and 
the average population per seat some l:|- millions. And while, in 
many cases, the former of tliese figures would obviously be reduced 
by the natural grouping of the population in mhan areas, the 
difficulties presented by electoral areas and populations of this size 
would, of course, be accentuated by the existence of separate coni- 
iminal eleriorates. It may well be ibat, while no difficulty will 
lie experienced in providing for direct election in urban areas, some 
method of indirect election, may prove desirable for rural areas. 

2,1. As !‘egards the ap])ointment of the British Tiulian seats in 
litith Chambers to tiie Provim.^es infer se. the Connrrittee rci-ognise 
that the population latio, whi(di they were disposed to recommeiul in 
their previous Report as the guiding principle, would not produce 
a salisfatdory resuit unless it wiue tempered by other consideraiioTiH. 
To take only one instance, it would immediately reduce the Bombajj- 
PresidencT— a Province of great historical and commercial import- 
ance, which has for many years enjoyed approximately equal 
representation in tlie Central Legislature with tlie other two Presi- 
dencies and the 'Pnitecl Provinces—to less than half the rejiresenia- 
■ tioii tliese latter will -secure.- 

22. For the Upper Chambei*, which will represent in the main 
the Units as such, tlie Committee think that the guiding principle 
should be a reasonable approximation to equality of represen, taiion 
for each IJirit. Absolute equality, having regard to the great 
variations in size and- population ' between the Provinces, would 
obviously be inequitable. The problem is a and eonipli- 

■cated one, involving the careful assessment of local factors, which 
is beyond fbe competence of this Committee. But the suggestion 
has bf^ui made that a possible solution might, for example, be to 
assign to each of the Provinees which exceeds 20 millions in popula- 
tion — namely, Bengal, Afaclras, Bombay, the United Provinces, the 
Punpib and Bihar and Orissa — -an equal number of seats, say, 17: 
to the Central Provinces (if it included Berarl and 'Assam, say 7 
and 5 scats respectively.;, to the IN'orth-West FronticT Province, 2 
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seats; and to Dellii, Ajmer, Coorg and Britisli BalucMstan, 1 seat 
eacli. 

23. In tlie Lower Ciiamber, representing as it will primarily tire 
population ot tlie federated area, we consider tbat tke distribution 
sbonld tally ^ as closely, as possible with tbe population ratio, but 
tbat some adjustment will be required iii recognition of , tbe com- 
mercial iiiiportaBce of tiie Bombay Presidency and of tbe. general 
importance in tbe body politic of the Punjab, wbicb it will ^ be 
generally conceded is." not. strictly commensurate with its population 
as compared with that of ' other ProYinces. . We suggest that this 
adjustment might be secured in the case of Bombay', to some extent 
at all eYentS', .by ade(:|_uate weightage of the special representation 
which we have recommended for Indian and' European Oommerce 
and, in the case of , the Punjab, by some arb.itrary addition to the 
18 seats which it would secure on the basis of its population. Here 
again, the Coiiimittee are not in a position to make a defimte 
recommendation, but they take note of a suggestion which has been 
made for the allotment to the Punjab and Bombay, and also to 
Bihar and Orissa, of 26 seats each; to Madras, Bengal and the 
United ProYinces;j of 32 seats each ; to the Central Provinces, of 
12; to Assam, of 7 ; to the North-West Frontier Province, of 3 ; and 
to the four minor ]?roviEces, of 1 each— by this measure securing a 
distribution of the 200 seats which might be held to satisfy reason- 
able claims without doing undue violence to the population basis. 
But these figures, and those suggested in paragraph 22, would 
obviously require further consideration. 

Afportioxmunt between the states of their quota. 

24. The Committee recognise that this is primarily a matter for 
settlement among the Princes themselves; but the representatives 
of other interests can hardly regard it as a matter of indifference 
since, until a satisfactory solution is found, the idea of federation 
necessarily remains inchoate, and an important factor in deter- 
mining the decision of individual States as to adherence to the 
Federation will be lacking. In view of the admitted difficulties 
of the question, the Committee are anxious to assist by friendly 
suggestions tow^ards the consummation of an acceptable and gene- 
rally accepted conclusion. The Committee are fully aware that the 
effective establishment of federation postulates the adherence of 
the major States and that the absence of even a fe^v of the most 
important States, how^ever many of the smallest might be included, 
would place the Federation under grave disadvantages. At the 
same time^ they think that it is essential that the States as a whole' 
should secure representation which will commend itself to public 

■ .opinion as generally reasonable, , and that it is hardly less important 
, to .satisf}', so far m may' prove possible, the claims of the small 
States, than to provide adequate representation for those which 
cover large areas. ■ ’ , ■ . 

25. ^ Two suggestions have-been advanced, in the course of the 
Committee's dtseussions, for.the'.sbiution of this proWem, The first 
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was that the laatter Flioaid be eattusted to the -Cjiainber of l;b*i.wces^, 
witii such arraiigeBieiits as' would secure an adequate Toice in its 
deliberations to the small States^, and to -such States as are not repre* 
sented in the Chamber at all. ■ The second^ based on the belief, that 
the. inherent difficulties of the problem would prove such, that the 
Princes— acting ' through whatever agency — “Woiild be unable to 
evolve a plan which would meet with general acceptance ami saiiisfy 
all clainiSj and consequently that a procedure based upon the first 
siiggc.'stmui u'oiild merelv inTolve’ infruetuoiis dehiy, was that tlse 
task of apportioruYient' should be remitted to an impartial Com- 
mittee or tribunal on' which the States themselves should not be 
given any representation but befoi^e which them would all l)e invited 
to urge their rdaims. 

26. The (huiiinittee are not in a position, for reasons already 
stated, to make definite rermniuendatioii as to the acceptance 
of either of these suggestions ; but they consider that the best course 
would be to allow a period of time, which shoiibl uot, iliey think, 
extend beyond the end of -March, ■ I9d2. within wliiidi the Princes 
should be invited to arrive at a settlenuml, on ilm nmlorsiasuling 
that if within that period a settlement were not in iacr se<*ureci, an 
impartial tribuiiaT would be set up by His Majesty's (lovernment' to 
advise as to the (l(fi-ermin,ati<.r!i of tlie matter. 


ME'rnoB OF selection of States' ItuPKESEXTATiVEs in ruiE Lower 

Chamber. 

27, While the (kmimittee remain of opinion tliat this question 
nmst be left to the decision of the States, it caiu,iut l)e cimtended that 
it is one of no eoneern to the Federation as a whole. They note the 
assurances of certain in, dividual members of the States l^legation 
that, in those Stales which possess representative iustitutions and 
for which these members u'ere in a' position to speak, arrangements 
will be made which wull give these bodies a voice in the 'Ruler^s 
gelection. The Committee as a w’hole are prepared to leave this 
matter to. the judgment of the States, 

BkFRKSENTATION of special INTERESTS IN TIIK FkdERAE LkuISLA- 

THEE. 

28, In paragraph 34 of their Second Eeport, Ihe Committee 

recoiiimeiicled that special .provision should be made in the Federal 
Legislature for the representation of the Bepressed Classes, Indian 
Christians, Europeans^ Anglo-Indians, Landlords^ Commerce and 
Labour. We make no recommendation' here relating to the first 
four of these interests, regarding the extent and method of their 
representation, nor for the representation of Women, in the Legisla- 
ture, since the decisions on these points are for the Minorities 
Committee, .. ^ ^ , 

29, But we affirm, our prevuous recommendation that provision 
should be made for the' special ''.representation of the Landlord 



.'interest j of Ooiiunerce (European and Indian) aiid^of Labour,' , Tiie 
ttiiiiiber of seats to be assigned to- eacli of tliese four interests and 
tbeir -apportionment amongst tbe Tarions Provinces, are ciiiestions 
wMcli siiouH .-be considered by tbe Prancbise ■ Coinniitteej,^ as, also 
is tbe question of tlieir inetbod of election. Wherever possible^ the 
method ' slioiiid be election rather than, noiiiination. 

jSTominated membees. 

oO. In paragraph 34 of the Committee's Second Report, the 
suggestion 'was also made- that the Governor-General should be 
einpowered to nominate to each Chamber a specified number^ of 
persons, not exceeding perhaps ten, to represent the Crown. After 
further consideration, the Committee see no advantage to he gained 
from pursuing this suggestion. The persons appointed by the 
Governor-General to assist him in the administration of the Reserved 
portfolios will, of course, play their part in the business of the 
Legislature ; but it is not apparent how their task would be 
facilitated by the presence of a small bod)?' of nominated members 
who, if they were non-ofiicials, wmuld rarely possess any special or 
effective knowledge of questions connected with the administration 
of the reserved Departments, and whose votes would be too few to 
influence decisions. 

31. If, on the other hand, these members were officials chosen for 
their knowledge of the subjects in the Governor-Generars chargej 
the same difficulty would he experienced as under the present 
regime of sparing from their departmental duties, for attendance in 
the liegislature, so considerable a number of officials as the sugges- 
tion contemplates. Moreover, the voting power which such ^^fficials 
would exercise would either be negligible or else would tend to 
maintain an officual bloc " wjiich, in the opinion of the nvajority 
of the Committee, would be out of place in the conditions of the 'new 
constitution. 

32. On the other hasid, while the Committee, for tiie reasons 
given, are not prepared ‘to advocate the nomination of members in 
either Chamber to represent the Crown or Crown interests, they are 
impressed with the desirability of securing to the Federation the 
services in the Upper Chamber of persons of the elder statesman 
type with an experience of public affairs, both i!i tbe political 
sphere and outside it. It may well be that person of this type, 
whom India would delight to honour, may be unwilling, through 
the absence of provincial influence dr connexions, to solicit the 
suirage.s of Provincial Legislatures, or to promote their candida- 
tures 'by identifying thelnselves 'WitL-pa:rticular political parties; 
and 'the small chances of success 'at the polls, when party feeling 
runs Jiigh, likely to be attained/' by ' persons possessing, in the 
English phrase, the ^^'cross^-bench *^'mind, need not be emphavsised. 

_ Tet it would be a grave,, loss to, India; if such persons were excluded 
from her oounsels^^-.The^Coinmttee’are,' therefore, of opinion that 
a small ,• proportion of • seato/sbould- 'be reserved, •■An the Upper 
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(Jlutiiiber for persons to-be appomted by, tlie Goveriior-CTeneral. 
The ijoveriior-Oeiieral would, -in ■inaking, these appointnieiits, act 
as a general rule upon tlie'.acWioe -of- Ms MinisterSj though we are 
disposed to think tiiat, possibly, by a .CGnstitiitioiial con veil ii on, 
possibly by pro\'ision in , the. Goiistitiitioii. Act, two or three of the 
appointments might be made, on . tlie GoYeiiior-GeiieraPs personal 
respi>iisibility. in order' to avoid ■an}" suggestion, however, of an 
o.ilicia..l. bloc, the (Jommittee are of opinion that no serving official 
slioiiid lie rpialified to sit in .t.he Upper' (Thamber as a noniiiiaied 
111 ember. 

, Q,UAL.IFICATI0NS and DISQ.'UALIFICATI0NS foe .MEMBKESiriF. 

d3. Eor the Lower tdiamber, in British India the qualification 
fo!‘ memhership should be identical with that for a voter; that is 
1o say, any person who is qualified as an elector for a eonsiitneiiey 
of a particular class shonM be qualified also to stand for election by 
any const it ueimy of that class in the Province. 

34. Hut, for candidates for the Senate, certain additional quali- 
firaitioiis should be laid down. Without atteniptiiig to pre.sm*ibe these 
in. detail — a task w,h.ich would better be undertaken liy the Franchise 
Coininittee vve considei’ that the (‘visiing rides regulating the 
qiialitii'aiions of voters (ami conseipiently of candidates) for the 
Council of State should he adopted as a, model for candidates for 
ihe IJpjier Chamber, except that the minimuni age limit should 
be 35 years, and subject to sucli modifh'ations as may be necessary 
to prevent the virtual exclusion of Women, the Depressed Classes 
and Lalmur. 

36. It will be necessary also to prescribe the quallfieations of 
voters in tlie special constituencies we have recoininended to secure 
tlie representation in the Upper Chamber of Landlords, Commerce 
(European and Indian) and Labour; and — subject to the age limit 
Just suggested — a person qualified as a voter in any of the special 
constituencies should bo qualified also as a candidate. Whether, in 
the ease of all or any of these special constituencies, the present, 
qualifications for voters for the Council of State could be adopted 
as they stand, appears doubtful; but this we would leave for the 
consideration of the Franchise Committee. 

36 . The existing* disqualifications for memhership for tlie Indian 
Legislature appear to us generally suitable for retention, though 
there was some difference of opinion as to those arising out of con* 
victioiis for criminal offences, and suggestions were made—which 
we regard as impracticable— that a' distinction should be drawn for 
this purpose betwe.en ‘ ‘^"'-political and other cdfenees, or between 
oifeimes involving moral turpitude and those which do iioi. On the 
Avhole. we regard a restriction of this nature, cm the free cholc*e of 
the elector as of little value ns a means of ensuring probity of 
clioraeter in candidates, and we' recommend that they should be 
abaBdonciL At the same time, some members of the Committee 
cntmider iliat the rules should, be ■so, framed as to disqualify from 


'caiididatiire any person,' wlio at the time of an election, is 'actually 
imderg’oiiig a sentence of imprisonment and who would consequently 
beMinable, if returned, to fulfil his duties to- the Legislature and to 
Ms constituents. ■ On the other hand,- a section of the Committee is 
opposed to this view, being of opinion that a sentence of imprison- 
ment should not, in any circumstances, constitute a, disqualification, 

37. Altlioiigli it will clearly he impossible to secure uniformity 
of qualification in British India and the States, we think it of 
great importance that there should be absolute uniformity in the 
mater of disqualifications. These should, therefore, be embodied 
ill the constituion and should apply to all candidates alike. 

Oath of allegiance. 

38. The Ihniniittee consider that, following common practice in 
the Empire, the Indian Constitution should provide for an Oath 
of Allegiance to be taken by members of the Federal Legislature 
OB assumption of their seats. They do not suggest a definite for- 
mula at this stage, but its terms will require careful consideration. 

Eiii.ATiOXS BETW'EKN THE TWO CHAMBERS. 

39. As will appear from paragraphs 26 and f35 of the Committee's 
Second Report, this important question was discussed for the first 
time in the Committee’s present Session. The cai^eful considera- 
tion we have now given to the matter has led us to the view that 
nothing should be done in the new constitution which would have 
the effect of placing either Chamber of the Federal Legislature 
in a position of legal subordination to the other. It would 
be a misconception of the aims which we have in view to 
regard either Chmnber as a drag or impediment on the activities 
of the other. In our view, the two Chambers will be complement- 
ary to each other, each representing somewhat different, but, we 
hope, not antagonistic, aspects of the Federation as a whole. 
Absolute equality between the two Chambers of a bicameral Legis- 
lature is no doubt unattainable, and, if it were attainable, might 
well result in perpetual deadlock; and there is no less doubt that, 
the provisions of the constitution notwithstanding, the evolution of 
political development will inevitably result, in the course of time, 
in placing the centre of gTavity in one Ohamher. 

40. But, so far as the letter of the constitution is concerned, we 
consider that, subject to the consideration shortly to be mentioned, 
there would be no justification for endowing one Chamber at the 
fuitset with legislative powers which are denied to the other. We 
accordingly recommend that, while the constitution should provide 
that, subject tO' the special provisions to be referred to later, no 
Bill should become law until it is assented to by both Chambers, it 
should contain no provisions which would disable either Chamber 
from amending or rejecting any Bill, whatever its 

character. , This principle should, however', in the opinion of 
almost all the British Indian^ Belegates^ be subject to the exception 


that the right of initiatiiig Money Bills- slionld ¥est' in .the Lowei*- 
Clianiher ■ alone, though the ■ States Beiegation were - almost 'iiirnnh '-'. 
inoiisiy opposed to the .drawing of this distinction, 'Snbjrict,' of 
course, to .the decision on the point- Just nientionei, .the principle 
of equality also appears to us -to. demand that . the . (ioYeminent 
should be entitled to test the opinion of the other Oliambei* if one 
Chamber has seen fit to reject a Government Bill, and that, in the 
event of it.s passage by the -Second Chamber it .should be treated as 
a Bill ..initiated in that Chamber and taken again to the first. 

41. In the event of rejection by one Chamber of a. Bill whicli has 
been passed by the other, or of its' acceptance by either in a form 
to which the other, will not agree, we recommend that, subject to 
certain conditions which should be set out in the constitution, the 
Governor-General sliould have power, either after the lapse of a 
specified period or, in cases ' of urgency, at once, to secure the 
adjustment of the difference- of .opinion by -siiinnionina’ a doiiit 
Session. 

42. As regards the voting of oSi.ipply, the opinion of the British. 
Indian .Delegates was almost unani-.T.noiisly in favour of confining 
this fumdion to the Lower -Chamber, Their view was based on the 
])recedent afforded in this respeid, not nrereiv by almost every 
other constitution, but by the actual powers which have been en- 
joyed by the Indian Legislative Assembly diudng the past ten years. 
The States Delegates, however, were almost unanimously of opinion 
that the principle of equality of powers sliould apply also to the 
voting of Supply. In their view, since the Supply required by the 
Federtd Government will be required for the common purposes of 
the Federation (or for the common purposes of British India), 
there is no logical reason which could be adduced in favour of 
depriving the representatives of the Federal Units in the Senate of 
a voice in the appropriation of the revenues, the responsibility of 
raising which they would share equally with the members of the 
other Chamber. . 

43. Whatever may be the decision between these conflicting 
vie%vs, the Committee assum.e that the Demands for Grants., 
whether voted upon by both Chambers or only by tlie Lower 
Chamber, would be so arranged as to separate expenditure required 
for Federal purposes from that required for Central purposes, 
so that the latter might stand referred to a Standing Committee of 
the British Indian members of both Chambers. 

NOTE. 

One me/mhe-r of the Committee raised the imporimit qnest{on> of 
e7npoiiwrmg the Fedeml Legislature to deal teith eertain mpecis 
of Lahouf qtiesPmis and of empowering the Federal OoTenmient and 
Legislature to deal with questions oonneeted -with the. rafifimtion of 
International Labour Conueniions. 

A solution of the diffimltws towMeJi he has drawn affention will 
have to be found whetb the precise feUtimiship between the hguJa^> 
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live fotaets of the Federal and Provincial ' Legislatures is finally 
determined, yin ■. this .particular matter there has not been oppor-> 
tunity this session to . advance further than the general conclusions 
^ reached: at the last .Session, and the Committee are mnaUeto report 
in detaU upon .it. Further consideratiommll have to be^ given to it. 

PedEEAL FINAIN’CE. , 

44. The Committee did not find time during the first Session of 
the Conference to consider the subject of Federal ■ Finance 
which may be simimarity described as the question of the apportion- 
ment of :^iiaiicial resources and obligations between the Federation 
and the Units. On taking up this subject, the. Committee found it 
desirable to remit it for examination by a sub-Committee, over 
which Lord Peel presided. 

45. The Eeport of this sub-Coniniittee, which was in effect 
uiuiiiimoiis, is appended to this Report. Little criticism was 
directed to its main features, and the Committee accept the prin- 
ciples contained in it as a suitable basis on which to draft this part 
of the constitution. 

46. The Committee were, however, not satisfied with the pro- 
posals in liord PeePs Report for a review>^ of the problem by Expert 
Committees. Fear was widely expressed that these mighty by 
reeomiuending principles at variance with those upon vvhich Ihe 
Conference was agreed, tend to undo work already accomplished; 
and further, lliat tlie procedure suggested might cause uniiecessarj?, 
and perhaj^s dangerous, delay in settling various points which had 
an important bearing on the character of the new Federation, The 
Committee accordingly consider that the suggested procedure should 
be revised in the manner described below. 

47. jSTo ehange need be made as regards the second of the two 
Committees ((concerned with paragraphs 17 — 20 of Lorti j^eePs 
Report), except that it should have no connection with the other 
Committee, It should he noted that, of the matters within the 
purview of this States Committee, it is only in respect of those 
dealt with in paragraph 18 of Lord PeePs Report that it is esseiiiial 
to reach a settloment before the Act setting up the Federation 
comes into 'operation, 

48. In place oi the first Committee recommended in Lord PeePs 
Report, there should, as early as possible, be appointed in India 
a “ fact-finding ’’ committee, consisting of officials familiar with 

. questions of finance, including States’ finance. Without elaborate 

the 'functions of this committee may be 

' , 'as follows : — 

; To investigate the division of pension charges (para- 

^ Lord PeePs Report)’, 

/ y ; ■ investigate the classification of pre-Federaticm debt 

cpjatempkted at the end of , paragraph 6 of Lord Peel’s 
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„ (c) To ' calculute ' tli-e ' elect' on T'lie Provinces ^ of various 
.possible iiietiiods (of which there are only a few io. be coD,si-, 
dered) of allocating the proceeds ■ of Income-tax- to the Pro-,, 
' "vinees.' ■„ 

{d>) To' give an -estimate of the probable financial position, 
of tbe .Federation in its early years ■ under the sclieiiie , pro- 
posed in Lord PeeFs Beport, indicating j inter aMa^ the pro- 
bable results of federalising Corporation tax, Coimiiercial 
Stamps, Tobacco excise, or .other possible iiational excises. 

Of these, id) is the .most important. 

It was pointed out that (h) had no reference to the invesugation 
•of any claim such, as had been raised by' the CongrCbS, that 
Pliability for a portion of the Public- Debt of India ought to be under-, 
taken by the United Kingdom-. 

49, The .facts ' and estimates required from the Committee 
-described in the preceding paragraph should not take long to pro- 
duce. -There will remain , to be decided, in the light of them., 
vcertain questions, as, . for^ example — ^ . 

(i) Tlie exact detailed form of the list of Federal taxes 
(within the general fraine-woik laid down by Lord PeeFs 
Ilepoil:); in particular, a final decision will have to be taken 
about Corporation tax and specific Federal Excises, 

(ii) The initial amount of the Contributions from the Pro- 
vinces. 

(iii) The precise period to be laid down for the extinction 
of the Provincial Contributions referred to in (ii), and of the 
contributions from certain States vliieli are to be reviewed 
under the pioeedure mentioned in paragraph 4? above. 

(iv) The exact method according to which Income-tax is 
to be returned to the Provinces. 

50, There will also be one or two other points, left doubtful by 
Lord PeeFs sub-Committee, which will fall for decision. It will be 
necessaiy to devise a procedure for discussion and settlement of the 
outstancliiig matters. 

51, It may be that, in other fields, points of substance direetly 
.affecting federation will 'also remain for settlement after this Session 
■of the Conference. It niight thus prove convenient to use a cominoii 
machinery for their disposal. It is accordingly agreed that this 
question of procedure should lie postponed to a later stage. 

The Fedeba’l Comer. 

52, The necessity for the establishment of Federal Cmirl* was 
common giotind among all members of tbe Committee, and such 
differences of opinion as manifested themselves were ermeerued 
for the most part, wuth matters nf detail rather than of principle. 
It w^as recognised by -all that -a- Federal Court wus required both to 
interpret the constitution and to safeguard it, to prevent encroach- 
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iiieEt by one, .federal organ upon tbe , sphere of another, and to 
guarantee the integrity of the compact between .the various federat- 
ing IJnits out of which the Federation itself has sprung. - 

53. The first question which the Committee .considered was the^ 
nature of the .Court’s jurisdiction, and.it was generally agreed that 
this jurisdiction must be both original and appellate. 

54; The Court ought, in the opinion of the Committee, to have 
an exclusive original jurisdiction in the case of disputes arising 
between the Federation and a State or a Province, or between two- 
States, two Pi’ovinces, or' a State and a Province, The Committee 
are of opinion that disputes between Units of the Federation could 
not appropriately he brought before the. High Court of any, one of 
them, and that a jurisdiction of this kind ought rather to be en- 
trusted to a tribunal which is an organ of the Federation as a 
whole. It would seem to follow that the Court should have seisin 
of justiciable disputes of every kind between the Federation and a 
Province or between two Provinces, and not only disputes of a 
strictly constitutional nature ; but that in the case of disputes 
between the Federal Government and a State, between a State and 
a Province, or between two States, the dispute must necessarily he 
one arising in the federal sphere, that is to say, one in which a 
question of the interpretation of the constitution (using that expres- 
sion in its broadest sense) is involved, since otherwise the jurisdic- 
tion would extend beyond the limits of the Treaties of cession 
which the States will have made with the Crown before entering’^ 
the Federation. The Committee are disposed to think that deci- 
sions the Court, given in the exercise of this original jurisdiction,, 
should ordinarily be appealable to a Full Bench of the Court. 

55. In the case of disputes arising between a private person and! 
the Federation or one of the federal Units, the Committee see 
reason why these should not come, in the first instance, before the 
appropriate Provincial or State Couid, with an ultimate right of 
appeal, if the matter arises within the federal sphere, to the Federal 
Court, since it would obviously be oppressive to compel a private 
citi/.en wbo had a grievance, however small, against, say, his Pro- 
vincial Government, to resort exclusively to Delhi, or wmerever 
the seat of the Federal Cottrt may he, for the purpose of obtaining 
justice. ^ But even in the federal sphere the right of suit against 
a State in its own Courts accorded to a citizen of that State must 
be regulated by the laws of that State, though the citizen who is 
given a right of suit by the vState ]a\v could not he deprived of his 
rigdit of access to the Federal Court by way of appeal, whatever 
form that appeal may take. In this connection, the Committee 
diw attention to the need of investing both Provinces and States 
with, a juristic personality, for the purpose of enabling them to 
become parties to litigation in their own right. The Committee 
imderstand that, at the present time, no action lies against a Pro- 
vince of British India as such, and -that- no action can be brought 
against au' Indian Prince in a, .-British Indian Court save under 
very special conditions*' ■ ''On-, the- 'other hand, the Committee are 
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informed tliat, in some, of the States^ j5iwisioE lias, already been, 
made whereby p.roceedings ■ can be talmn against the State in its 
corporate capacity ' as ' distingnished from the Euler of the State 
iiimself, ■ This' subject will require to be further examiued. 

56. The Federal Court 'ought also, .in the practically unanimoiis 
•opinion of the Co'.mm.ittee, to' have an exclusive a.ppellate jurisdic- 
'tion ' from every High Court, and from the final Court in every . 
'State, in ail matters arising in the federal sphere, as defined above. 
A certain difference of opi'nion on questions of method' has, however, 
.to be recorded. The suggestion was made that some plan iniglit,,b'e 
devised whereby anyone desiring to challenge the constitutio'nai, 
validity of a law passed by the ' Federal or a Provincial Legislature 
could obtain a legal decision on the matter at an early date after 
the passing of the Act, and that this might be done by means of 
a declaratory suit to which some public officer would, for obvious 
reasons, be a necessary party. The advantages of some such proce- 
dure are manifest, and the' -subject deserves further examination. 
Assiiniing, however, . that legal -proceedings of this kind are found 
possible, the Committee think it right that they should be confined 
to - the. Federal Court alone, at any rate where 'the ' validity of a 
"Federal law is in issue, though 'there was a .difference of opinion^ 
"'■apon the question whether, in 'the case of a Provi'ncial or State law/ 
iihe 'proceedings might not be permitted in the first instance in the 
appropriate High Court or State Court, Where, however, a 
constitutional issue emerges in the course of any ordinary litigation, 
the tribunal which may have seisin of the case should have Juris- 
diction to decide it, subject abvays to an ultimate right of appeal 
from the State Court or High Court (if the case gets so far) to 
the Federal Court. 

57. The form which the appeal should take might be left to be 
dealt with by Exiles of Court, but, xvhatever form or forms are 
adopted, the Committee are clearly of opinion that there must be an 
ultimate appeal as of right to the Federal Couiff on^ any constitu- 
tional issue. Tlieir attention was drawn to a very convenient proce- 
dure at present existing in British India whereby, w^hen a question 
of title is raised in a Revenue Court, a Case can be stated on that 
point only for the opinion of the Civil Court proceedings in the 
Revenue Court being suspended until the decision of the Civil 
Court is given; and they -think that the possibility of adopting a 
procedure of this kind might well be explored, Thej^ understand, 
in particular, that a procedure on these lines xvould be the proce- 
•dure most acceptable to 'the States. The Committee are, however, 
impressed with the need for discouraging excessive litigation, and 
reeoniinend therefore, that no appeal should lie to the Federal 
.■Court,.... u.iil.es.s . the . constitutional ,. point .in .issue. .-ha.s. ..been,, .clearly... 
raised in the Court below. 

58. Tlie suggestion that the Federal Court should, for federal 
purposes, be invested with some kind of advisory jurisdiction, such 
as that conferred on the Privy Council by Section 4 of the Judicial 
Committee Act, 1838,^ met with general approval, and tie Com- 
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mittee adopt tlie suggestion subject to certain .conditions.. In tbe* 
'first place, they are, clear tliat*tlie rigbt to refer matters to tbe" ,, 
Coiirt for an advisory opinion must be vested in tlie Governor-- 
General; and secondly, they . tMnk that- no „ question relating to, a 
State biigbt' to be referred witliout tbe consent of that State. 

' t 59'., Tlie C,om.mittee are of, opinion that an appeal sbonld not: 
lie from the Federal Court to tbe Privy 'Council, except, by 'leave, 
of tlie Court itself, ,tliongli tlie right of any person to petition .the- 
Crown for; special lea,ve to, appeal and the right of the Crown to- 
grant 'such leave would., ,,o,f course,, be preserved; some delegates- 
were, however, of opinion that the Federal Court should be, a -final 
Court of Appeal. There would therefore he no right of appeal to 
the Privy Council direct from a High Court in, any. case where- 
,aji„ appeal lay to the Federal- Court. The Committee desire to-, 
emphasise here, in order to prevent any misunderstanding, that- 
any right of appeal from the State Couxls to the, Federal Court 
and thence to the Privy Council in constitutional matters will 
be founded upon the consent of the Princes themselves, as 
expressed in the Treaties of cession into which they will enter 
with the Crown as a condition precedent to their entry into the 
Federation. There can be no question of any assumption by 
Parliament or by the Crown of a right to subject the States to 
an appellate jurisdiction otherwise than with their full consent 
and approval, 

60. It will be necessary to provide that Federal, State and' 
.Provincial authorities shall accept judgments of the Court as 
binding upon themselves when they are parties to a dispute before it, 
and will also enforce the judgments of the Court within their 
respective territories. It will also he necessary to provide that 
every Provincial and State Court shall recognise as binding upon it 
all Judgments of the Federal Court. 

61. The Committee think that the Court should be created, and 
its composition and juidsdiction defined, by the Constitution Act 
itself. They are of opinion that it should consist of a Chief Justice 
and a fixed maximum number of Puisne Judges, who would he 
appointed by the Crown, would hold office during good behaviour, 
would retire at the age of 65, and would he removable before that 
age only on -an Address- passed by both Houses of the Legislature,, 
and moved with the fiat of the Federal Advocate General. The 
question of the salaries and pensions of the Judges is a delicate one. 
The C-mnmittee are clear that the , salaries, at whatever figure they 
may be fixed, should be non-votable and incapable of reduction 
during a Judge’s term of office; and it would be a convenience if the 
salaries could be fixed by the Constitution Act, or in accordance- 
with some, machinery provided by 'that Act. The Com,mittee have’ 

, no desire to suggest any extravagant figure, 'but they are bound to 
face facts ; and they realise that, in the absence of ad^uate salaries, 
it is 'in the M^fheat d*^ree unlikely that- the Federation will ever 
secure the, services of .Judges of the standing and quality required. 
ITiey suggest that the matter might be referred to a sin, all committee- 
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for., investigation and, report at a- reasonably' early date. Witii 
regard to ,tlie qualifications of tfie, Federal Court Jndges.^ t-he Com-" 
mittee suggest that , tbe following should be eligible „ for'' appoint-;, 
iiieiit — any barrister or advocate of .fifteen years^ standing and .any. 
person who has been, for not,. less than five years, a 'Judge of a, .^ 
High Court or of a State Court, the 'qualifications for appointment 
to which are similar' to those for a High Court. 

62. The seat of the' Court should be at Delhi, hut power .should 
be... given to Hhe, Chief Justice, with the consent of the Governor- 
General^ to appoint other places for the sittings of the Court : as 
occasion' may require. The, Court must also have power, to make 
Rules of Court regulating its procedure.; these Rules should', after' 
approval by the ilovemor-General, have statutory force. The 
power to regulate the procedure of the Court should include a power 
to make Riues enabling the Court to sit in more than one Division, 
if necessary. The ojrpointment of the staff of the Court should be 
(vested in the. Chief Justice, acting- on the ad'vice of-. the Ruhlic 
Service Coiii'niission ; but. the . '.number ..and .sala-rie,s of the staff 
must, of coixrse,. be subject, to tbe^ prior approval of the Governor- 
General. 

63. A strong opiuion was expres.sed in the Committee that the 
iime had come for the creation of a Su])reme Court for British 
India to which an appeal should lie from all Provincial High Courts 
in substitution for a direct appeal to the Pri%w Council. Appeals 
from the Court would lie to the Privy Council only with the leave 
of the Court or by special leave* The creation of such a Court, 
is in the natural course of evolution, and the Committee adopt the 
suggestion in principle. A difference of opinion, however, mani- 
fested itself on the method whereby such a Court should be brought 
into existence. There was a-.strong body of opinion amongst the 
British Indian Delegates to the effect that the Federal Court should 
be invested with this further jurisdiction, the proposal being that 
the Court should sit in two Divisions: — one dealing with Federal 
matters and the other with appeals on all other matters from' the 
Provincial High Courts. Other members of the 'Committee and, 
generally speaking, the States representatives, dissented from this* 
view, and were of the opinion that there should he a separate 
Supreme Court for British India on the ground that the Federal 
Court would be an all-India Court, while the Supreme Courtis 
Jurisdiction would he confined to British India; the 'mass of work 

" 'With which it would have to cope would obscure its true Tuii'ctioii,S'^ 
as a Federal Court, and to that extent detract from its position 
and dignity as a Federal organ. It is no doubt the case tbat many 
more appeals would be taken to a Supreme Court situate in India, 
than are at present taken to the Privy Council, and the Committee 
appreciate the force of this objection. But there would he no 
difficulty in reducing the appeals t-o a reasonable iiinnher by iin- 
posing more stringent restrictions upon the right of appeal. The 
Committee would dcqxrecate the imposition on the finances of 
India of the cost of two separate, Courts if this can possibly be 


avoided, and cannot disregard^ the possibility oi coniiets between 
tliein. There is,' lastly, at no' time in any country a. superfluity of 
the highest Jadrcial talent, and the truer policy appears to them 
to be to concentrate rather than to dissipate Judicial strength. 

'■ , 64. A question of very real difficulty upon w'hich there is, a 
divergence of view, remains to be considered, viz., whether the 
Constitution Act itself should at once establish a Supreme Court ,or 
whether power should he given to the Federal Legislature to 
establish it either as' a separate institution,' or by conferring general 
appellate Jurisdiction on the Federal Court as and when it may 
think proper so to do. The majority of the Committee is impressed 
with the need for proceeding cautiously in this matter, though 
recognising that the opportunity should not be lost of settling once 
and for all the general outline of a Supreme Court scheme. The 
establishment of a Supreme Court, and the definition of its appellate 
Jurisdiction are, they think, essentially matters for the Constitu- 
tion Act, and it appears to them that, in the circumstances, it may 
he advisable to take a middle course. They recommend, therefore, 
that the Constitution Act should prescribe the Jurisdiction and 
functions of the Supreme Court, and that the Federal Legislature 
should be given the power to adopt these provisions of the Constitu- 
tion Act in the future, if it should, think fit to do so. The majority 
of the Committee recommends this method on several grounds. In 
the first place, the establishment of the Court woxild in any event 
require a large increase in the Judiciary, and, in their view-, it 
should be left to the Federal Legislature of the future to decide 
whether the additional expense should he incurred or not. Secondly, 
the whole subject is one which requires much expert examination, 
and it may be desirable that experience should first be gained in 
the working of the Federal Court in its more restricted jurisdiction. 
Thirdly, the functions of the Federal Court will he of such great 
importance, especially in the early days of the Federation, that, 
in the opinion of the majority, it would be unwise to run the risk 
of either overburdeni.ng it prematurely with work, or of weakening 
its position by setting up in another sphere a Court which might 
be regarded as a rival. 

A substantial minority of the Committee is strongly of the 
opinion that the establishment of a Supreme Court for British India 
is a matter of urgent necessity, and that such a Court vshould be set 
up by the Constitution Act itself without necessarily waiting until 
the time when the Federation comes into being. 

65. A proposal to invest the Supreme Court above described with 
Jurisdiction to act as a Court of Criminal Appeal for the whole of 
British India also found a certain, measure of support. It is clear 
that, ev.en if a right of appeal to this Court only in the graver cri- 
minal eases were given, the work of the Court, and therefore the 
number of Judges would he enormously" increased. The Committee 
had not the time at their disposal to -enter into a close examination 
of the question whether^,; in principle, ■ a Court of Criminal Appeal 
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.for tlie wliole of Britisli India,, is desirable; and .tbey do not feel 
tliemselves able to express any opinion upon tbe matter, tbongb they, 
recognise its „ great : importance. , For 'tbe same reaso.n : tbat tliey', 
besitate to' recommend tbe immediate establisbment by tbe constitu- 
tion 'itself of ■ a Supreme Court for , appeals in 'civil matters from, 
tbe Higli Courts of Britisli India, tbe majority is niiable to 
recommend tbe immediate establishment of a Court of Criminal 
Appeal. Tbis m.atter is one wbicb, in^ tbeir opinion, must be- 
left \ to the future Federal Legislature to consider; ,and if that 
'Legislature sbonlcl be- of opinion that sncb a Court is required,, 
there will be no difficulty, if it should be thought desirable, in- 
investing the Federal Court, or the separate Supreme Court, as the 
case may be, with the necessary additional jurisdiction. Some 
members drew attention to the fact that a Court invested with the 
various jurisdictions which were suggested in the course of the 
Coinniittee^s discussions would have to consist of probably as 
mariy as twenty or thirty Judges, and in all likelihood of many 
more. ■ ■ ■ ■ . .. 

66. The subject of the Provincial High Courts in British India 
was also touched upon in the course of the Committee's discussions, 
and they think it right to record their views on one or two points 
of importance connected with this subject. In the first place, the 
Committee are of opinion that High Court Judges should continue 
to be appointed by the Crown. Secondly, they think that the exist- 
ing law which requires certain proportions of each High Court 
Bench to be barristers or members of the Indian Civil Service should 
cease to have effect, though they would maintain the existing 
qualifications for appointment to the Bench ; and they recommend 
that the office of Chief Justice should be thrown open to any Pxiisne 
Judge or any person qualified to be appointed a Puisne Jiitlge. 
The practice of appointing temporary additional Judges ought,, 
in the opinion of the Committee, to be discontinued. 

Signed, on behalf of the Committee, 

: BANKET.:- 

St. James's Palace, London. 

9th November 1931, 
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APPENDIX. 

Reporl: of the Federal Finance sab»Coimnittee. 


CONTENTS. 

I, .2 and 3. Preiimiiiaides. 

■4.. 'Coiiditions .of :t]ae Problem. 

■6. Central- ^ Charges. 

■6. Pre-Federation Debt, 

, 7. ,Se. 2 Tice ..of ‘^'CentraP’' Charges., ' 

‘8* Alloeation^ of Besoii,rces between -the Federation .and its Constituent 
Units. . 

. 9. Corpox’atioii Tax. 

.‘.10. . Glassification of Rev.ennes.. 

II. Relations of Federal and State Taxation. 

12. Unspecified Taxes. 

13. Taxation — Miscellaneons. 

14. Grants to Constituent Units. 

15. Taxes on Income. 

16. Provincial Contributions. 

17. States’ Contributions. 

18. Cash Contributions from States and Ceded Territories. 

19. State Forces. 

20. Maritime States and Kashmir. 

21. Emergency Powers of the Federal Government. 

22. Borrowing Powers of the Units and the Security of Post-Federation 
V'.. 'll:'' Debt.' :;V,; 

:23, Provincial Balances. 

24, Chief Commissioners’ Provinces. 

.25. Commercial Departments. 

.26, Proposals regarding Expert Committees. 


1. The terms of reference of the sub-Gommittee were as follows:-— 

To examine and report upon the general principles upon which 
the financial resources and obligations of India should he apportioned 
between the Federation, the British Indian Units jointly and severally, 
and the States Units.** 

’2. The following Delegates were selected to serve on the sub-Committee : — 
Lord Peel (Chairman). 

Major Elliot, M.P., 

v::;::;, '".Mr.' .pethicl:-L.awrence, M.P',>,; ; 

*Maior the Hon. Oliver Stanley, M.P., 

Sir Ahbar Hydari, 

Rao Bahadur Krishnama Chari, 

* Sir Robert Hamilton, M.P.,’ subsequently took the place of Major 

Stanley,, and Sir 0* E. Wood that of Mr.' BenfhalU 
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Sir Maneckjee Dadalihoj;, 

, Mr. Iyengar, , ' ; .. . . 

V .Sir ' Say ed Sultan .Ahmed, .and 

. ' , .I)r. Shafa^at Ahmed. Khan. . ■ 

':3. ..'The . sah-Coniinittee inef on the 28th, 29th and 30th September, ■ and 
■the 1st, 2iid, 6th, 7th, 8th and 9th October, and has ■ authorised mieV to- 
_;present this Beport. 

.. A.:' Oonditi&m of the Problem, — ^In considering the principles upon %rhich. 
■the general financial scheme for the new Federation should' be framed, ^ we^ 
.are necessarily at a disad'vantage. because it is impossible for us, with, the ; 
'time at our disposal, to make' even tentative estimates of the pro'bable ■ 
revenue and exxmnditure of the Federation and its constituent Units, 
Any theoretical scheme for the division of resources and obligations shouM, 
before being embodied in the constitution, be put to the test of a careful 
oxainiiiation of its probable results by some body which is fully equipped 
for the task. We accordingly recommend that, with the least possible delay 
after the conclusion of the present Session of this Conference, an Expert 
Committee should be constituted for the purpose of working out in detail 
a financial scheme for the Federation,t taking as its starting-point the 
general proposals contained in our Beport (subject, of course, to their accept- 
ance by the Federal Structure Committee and the Conference). The Expei't 
Committee must have for its guidance some general principles of the kind 
set out below; but it should be free to make alternative suggestions if, on 
-closer exami'uation of the facts, a probability is disclosed that any general 
principle laid down by us would, in practice, prove unworkable. In addition 
to the Committee’s duty of framing a general scheme, thei’e are also many 
specific points, some of which we mention below, on which its advice should 
^'be sought. 

Such a body will necessarily be in a better position than we are to 
examine estimates of future revenue and expenditure and to take these 
into account in arriving at its recommendations. Even this Committee, 
however, will be unable to foresee the future so accurately that its judgment 
regarding immediate financial prospects can safely be made the basis of 
a rigid constitutional scheme. The dif&cuity is particularly acute in the 
adverse economic circumstances which now prevail, and wdiich seem likely 
to continue for some time to come. It will therefore be necessary to aim 
at a considerable degree of elasticity in the financial framework. Whatever 
success in attaining this object can be achieved, we still consider it im- 
portant that the Conference, when considering the question of constituent 
powers, .should be specially careful to ensure that amendment, .of the con- 
..stitutioii in this respect is not so hedged with . difficulties as to be almost: 
'impracticable. Changing industrial and economic conditions, for example., 
may, at a. date earlier than might, now be anticipated, ■ make it .im.perative 
to modify the financial scheme adapted at the outset. 

While we are thus unable to frame a Budget for the Federation or 
its Units, it is impossible to enunciate even general principles without 
making an assumption, however rough, as to the financial obligations of 
the new governments. The provisional classification of subjects suggested 
"by the Federal Structure Committee at the last Session, of the Conference 
■involves no change of importance, from; a financial point of view, in the 
■functions of the Provinces (or States) and -of the government at the Centre 
(whether in its Federal ” or Central ” aspect). Federation may bring 
with it certain fresh charges (e.p.,. expenses of the Federal Court), or possibly, 

■ on the other hand, certain administrative economies; hut these variations 
do not appear likely to reach such magnitude as would bring about any 
fundamental change in the relative positions of the Units and the Centre 
in regard to financial requirements. Provincial expenditure, more parti- 

t See also paragraph 26. 
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ciilai^ on nation-building ’’ sei'viees, may expand into fresh channels;,' 
whereas the range of Federal expenditure is more confined. It is essential 
however, that all the governments should exercise the strictest economy 
and that their scale of „ expenditure should be reviewed and reduced 
to a miiiiiiiuiii. But although there may be a natural and a proper tendency 
for Provincial and States^ expenditure to increase, despite economies, and 
lor ■ Federal expenditure perhaps to decrease, it is important to remember 
that the Federation will have to bear, in the main, the financial burden of 
any grave crisis, and that it is especially on the credit of the Federal 
Government that the whole financial stability of India — its constituent 
parts no less than the Federation — must, in the end, depend. We are 
therefore bound to point out that there is danger in assuming that in no 
circumstances will additional burdens fall on the Federal Government. 

Bearing the above in mind, we have started from the standpoint — 

(1) that it is undesirable to disturb the existing distribution of 

I’esources between the various governments in India unless, as we. 
have found in some cases, there are imperative reasons for making 
a change! . . 

(2) that, at all events to begin with, the Federation and its con- 
stituent Units are likely to require all their present resources (and, 
indeed, to need fresh sources of revenue); so that, on the whole, it is 
improbable that any considerable head of revenue could be surrendered 
initially by any of the governments without the acquisition of alter- 
native resources. 

With these preliminary observations we now proceed to set forth what 
we conceive are the principles to be followed. 

5, Central Charges.-— It w&b generally accepted in the Federal Struc- 
ture siib-Committee at the last Session that the aim of the new constitution 
should be to eliminate, as far as possible, any ‘‘ Central ’’ subjects; but. 
so far as could be foreseen, it seemed likely that a residue of such subjects 
(notably certain civil and criminal legislation) would remain indefinitely. It 
appears probable, however, that the ideal will be more easily attained on the 
financial side ‘‘Central” expenditure, broadly speaking, will consist of 
three categories : — 

(1) Expenditure on “ Central ” Departments. 

(2) A share in pre-Federation obligations in respect of civil pen- 
sions. 

(8) Possibly a sliare of the service of the pre-Federation debt. 

(2) and (3) are. of course, items which will ultimately vanish. 

Expenditure under (1) will be simply for those few departments and 
institutions (c.g., Archseological Department and Zoological Survey) which were 
not included at the last Session within the category of Federal subjects. It 
may well be that an agreement could be reached to federalise these items.; 
but, in any ease, the expenditure on them is relatively insignificant. In 
strict theory there should be included among ‘‘ Central ” charges a pro- 
portion of the cost of the Federal General Administration expenditure in 
respect of such “ Central ” business as “ Central ’’ legislation. The amount, 
however, would probably be so trifling as to make this a needless complica- 
tion. 

As regards (2), the allocation of ‘^Central” civil pension charges (not 
debited to the Provinces) between Federal and ‘‘ Central ” is a point which 
should be investigated l3y the Expert Committee. There seems no reason 
why the Federation should not be charged in respect of the pensions of 
officers who were previously employed on duties which, in future, will fall 
within the scope of Federal activities; hut there may be a ease lor making 
the balance a Central ” charge. , ■ - _ ‘ 

6. Debt:— The third possible item in the ‘‘ Central 

■ charges— a share in ’"the, sp’rvibe';'of‘ the^'-pi^-F-ederation debt — raises more* 



important issues .tlian tlie other two. The Public Debt of India has been 
iiiciirred through loans which have not, at 'the time, of their , issue, .been, 
.allocated for expenditure ' On'' specific heads. It is certain that, in any case,, 
from the, point of view of the investor, the security must remain, as, before, 
the “ revenues' of India — ^that is to say, the future revenues of the 
.Federation and, of the Provinces, but not of the individual States. No. 
cIass.ifieation of pre-Federation debt. 'as -Federal ' and OentraP’ for con- 
stitutional .purposes could be eontempIa.ted ' of such a kind as to affect the 
position , of the lender. 

.The Departmental Memorandum of the Government of India has attempted 
-to classify the greater part of the total 'Public Debt as debt covered by 
c(>mmerciai or liquid assets together with a few miscellaneous items of a 
similar character, leaving a residue of Ks. 172 crores which, -it is suggested,' 
should be classed as ‘VGentral ’h We think that this classification niay be 
misleading for the following reasons. 

The borrowings of governments are in the siatiire of things, not restricted 
to what is required for investment in commercial or productii^e undertakings, 
and it is probable that no important country, even at the time of its fullest 
prosperity, has been in a position to show the whole of its debt as covered 
by assets of this nature. It would, be. .absurd to suggest that .every country, 
lias therefore been continuously insolvent, as would be the case of a 
commercial company which showed a deficiency of assets in comparison with 
liabilities. A country’s borrowing is conducted on the security of iis 
credit and of its revenues, actual and potential. 

The Government of India, like most other governments, lia.s at times 
had to increase its debt owing to i^evenue deficits. Such debt, legitimately 
incurred in tiding over periods of difficulty or emergency, forms a reasonable 
charge on the wliole undertaking of government, even when not represented 
by specific tangible assets. On the other hand, large allocations have con- 
sistently been made from revenue for the reduction of debt and for capital 
expenditure. It is doubtful whether any other country could make so favour-* 
able a comparison as India between the total volume of its debt and the 
value of its productive assets. 

Even as regards the productive assets included in the Memorandum, it 
will be observed that the figure against Eailways, for instance, is not an 
estimate of their actual commercial value as a going concern, but represents 
merely the capital invested. The Railway proceeds in a normal year are 
sufficient for the payment of a contribution to general revenues of over 
Rs, 5 crores, in addition to meeting the whole of the interest charges on 
the Railway debt. The capitalised value of this additional profit, though 
it cannot be estimated with exactitude, might well amount to as much as 
,Bs. 100 crores. 

Again the valuable assets of the Government of India are not limited 
to tliose which actually earn profits. The Federal Authority will presixm- 
ably succeed to the whole of the buildings and public works of all kinds 
which at present are the property of the Central Government. The replace- 
ment value of these is, of course, an enormous sum, though there are no 
exact data at hand for evaluating it. Further, while such assets do not 
directly produce revenue, they represent a- saving of annual expenditure. 

Moreover, although the loans and other obligations are shown as partially 
offset by certain assets, it will be understood that loans are normally raised 
for general purposes and not earmarked^ for specific objects; their proceeds 
go into a general pool. The .particular , items of debt cannot, therefore, b© 
set off against individual assets; audit would clearly b© impossible to relate 
the balance ”^of Es, 172 crores, mentioned above, to any particular loan 
or other obligation. . ' 

It therefor© secerns to us that,- ; if it Were found, after investigation by 
the Expert Committee,- that all the obligations were covered by assets' the 
whole of the pre-Federation -debt should' be taken over by the Federation 
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WMl©/ 'Jbowever, this seems to us to be the probable result of a close, iu-- 
vestigatioiij we do not rule out. the possibility of a finding by that Committee 
that a certain proportion of the pre-Federation debt' should equitably be- 
classified in the fi,rst instance, as ^‘'Central”; that is to say, that its service 
.(incdudmg a due p.roijortion of sinking fund' charges)' should be taken to- 
be a '' Central and not a Federal charge. 

The question of, ^post-Federation debt is ■ considered in paragraph '22. 
be.low. 

7. Service of “ Central ’’ Charges, — ^The only important existing, source" 
of the , Government of India’s revenue which is derived solely from British 

India is. Income-tax. ' The problem of how Income-tax should be treated 

is discussed, more fully in paragrapFi 15 below j but it is clear' that,' whatever 
,inay .,,be , th6"'am-ou.nt of the Centx'al charges discus.secl in the preceding,, 
p.aragra,phS;. it should be deducted as a 'first, charge against the Income-tax 
collected solely from the British Indian Provinces, and against any other- 
revenue collected the Federal Government but derived solely from British. 
India. 

8. Allocation of Besources between the Federatio7i and its Co'tistituent 
Units.-— JA is obvious that, if there is to be an equitable apportionment of 
burdens and smooth w’-orking of the constitutional machine, the Federal 
resources should, as far as possible, be confined to revenues derived alike 
from the inhabitants of the Provinces and of the States, and which can- 
be raised either without any action on the part of the individual States or 
by an agreement with them, of simple character, readily enforceable. This 
principle implies, very roughly, that the Fedei'al sources of revenue should 
be confined to ^‘indirect” taxes. If, however, a '‘direct” tax could be 
found wdiich complied with the above conditions, it would be highly desirable 
to include this among the Federal resources, for the following reasons. 

The revenue from Customs will inevitably decline if there is an intensi- 
fication of protective policy, and the profits of indigenous companies (and 
also, of course, the yield of tlie Income-tax on these profits) will presum- 
ably increase. Moreover, “ indirect ” taxes tend to imixose a relatively 
heavy burden on the poorer classes, and a Federal system of purely “ in- 
direct ” taxation might unduly expose the Federal Government to criticism 
on this ground. We have been informed that federations which began w'ith 
only “indirect” taxation as a Federal resource have been compelled by 
force of circumstances to levy a tax on incomes or profits of companies in 
some form or other ; and that, in at least two cases (United States of America 
and Switzerland), a formal Amendment of the Constitution was necessary 
for this purpose. 

9. Gorporaiwn Tax. — The most obvious “ direct ” Federal tax is Income- 
tax. We think that it would be desirable, if it were possible, that some 
of the Income-tax receipts in all the Units of the Federation should, in. 
case of necessity, be available as a Federal resoin*ce; but we recognise that 
this is, in general, a development which must be left to the future and 
depend on free negotiation between the Federal Government and the fede- 
rating States subsequent to federation. 

As regards the Corporation tax (now called the Super-tax on Companies), 
however, we suggest that, if the necessity of such a reinforcement of 
Federal revenues is established, this tax should be included in the list 
of Federal taxes ; and we hope that the States will agree to this principle. 

If federalisation of the Corporation tax were not accepted by the States, 
it would .continue to be treated m a British .Indian source of revenue. 

TO. Olassificaiio-n of lUvenues.^ln view of ■ the difficulty of classifying 
taxes in ■ general te.wns which permit of precise legal interpretation, and 
of the necessity, in a federation, of leaving 'no doubt as to where the con- 
stitutional 'power of imposing a certain tax lies, we think the ^most satis- 
factory solution would be that the Federal taxes and the Provincial taxes 
should be fully scheduled. . We ;■ wroulA'-suggest the following initial classi- 
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ifieatioii (apart fiwi , Income-tax j.' winch is discussed separately in .paragraph 
15 .below) ■' ■ • '■ " 

FedemL 

, 'External Customs, inelndinij Export ■ duties. ' 

■ 'Salt. 

Export .Opium. 

. .Excises on articles on wlihdi Customs duties are imposed . (with tlie 
■exception of E.xcises on Alcohol, Narcotics* and Drugs). 

Receipts from Federal Railways, Federal Posts and Telegraphs, ' and 
other Federal co,mm€u.’cial undertaking (see f'lirtlier under paragraph 
.25 below j. 

Profits of Federal Currency, ■ ' 

Corporation tax (see paragraph 9 above). 

Contributions from Provinces (see paragraph 16 below). 

Contributions from States (see paragraph 17 below). 

. Frovmciak . 

Land; reyehucn ^ V. ' 

Excises on Alcohol, Narcotics* and Drugs. 

Stamps, with the passible exception of Commercial Stamps (see 
l)nragraph IS below). 

Forests. 

Provincial commercial undertakings. 

Succession duties, if any. 

Terminal taxes, if any (see paragraph 13 below). 

The first seven taxes in the present .First Scliednle to the Scheduled 
Taxes Rules. 

AYe think that tlieso lists should be examined by the Expert Committee, 
not only in order to review them generally, but also to expand and parti- 
cularise them, and to include in them all sources of taxation at present 
used in British India or under contemplation. 

11. of Fedfi^n! mid SMe Taxaimi.--kt k necessaiTj this 

stage, to refer to certain forms of taxation now in force in the States^ 
apart from the special eases discussed in paragraph 20, which may con li let 
with taxes assigned to the Federation, or ivhich may be eco.no!Tneally uu* 
desirable from the point of view of the Federation as a wdiole, The first 
one! most important of these is the internal Customs tariff wldcli many 
States levy at their frontiers. One aim of the Federation, in our opinion, 
should be the gradual disappearance of any tax, now in force in a State, 
which is similar in character to a Federal tax and so may impinge on IVderal 
receipts. At the same time we recfognise that it may be impossible for 
the States in. question to surrender, either immediately or in tb© near 
future, large sources of existing revenue, ivitliout the acquisitloii. cif fresh 
resources; nor would it seem to b© iu 'general an equitable |jlan for“tb© 
BkHleration to attempt to buy up, so to^ speak, the existing rights of the 
States in such a matter. This umuM simply mean that, in tlic ^general 
interests of economic unity and to facilitate trade, a tax would he imposed 
on tile Federation as a 'whole in order tc» relieve the infudntants of the 
States. The abolition of these taxes must therefore be left to il^e discre- 
tion of the States, to be €?ffectad iu murse of time as alternative soiiress 
of revenue become available. Subject to examination by the Expert Com* 
.mitteo, it seems likely that 'On© possible such soiirc*© is the Tc^rmiual tax 
referred to in paragraph 13, ‘ ^ 

• ■ * It is open to doubt whether ** Narcotics should, for this piir|wse, in»" 
elude Tobacco. ' ' ; ^ - ' • ■ • 
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Til ere' may be some instances,, e.g., Corporation tax and Tobacco excise^ 
in 'wliieh States already levy taxes 'wMch, under the general scheme, it is 
suggested, might be federalised. Special adjustments, will be necessary to 
bring these States into line with the Federation. 

. 12. Unspecified Taxes ,' — Under the soheme outlined in pairagraph 10 
abo've, the problem of ‘'‘'residuary powers ’V of taxation, in its ordinary 
sense,, would., seem to disappear; and' we are left simply with the question,, 
who^ should have the power of raising' taxes hitherto imconteinpiatecl in 
India. It is obvious ■ that, in dealing with taxes of a nature which is at 
present unforeseen, ' the correct solution ''''cannot be '' to allocate t.iieni in 
advance either finally to the Federation or finally to the constituent Units. 

A proper decision could only be taken when the nature of the tax was 
known. There %voiild be great advantages, in vesting the Federation with 
the right to levy such taxes, while empowering it to assign the right to 
the Units in particular cases, since such a process would be far easier 
than that of vesting the right in the Units and asking them, when necessary, 
to surrender it to the Federation. There are, however, constitutional ob- 
jections to the proposal that the Federation should have power to impose 
unscheduled taxes on all Units of the Federation ; and many of us feel 
that it is not possible to do more than to provide that the constitutional 
right to levy any unscheduled tax should rest with the Provinces or States, 
subject to the condition that the levy of the tax does not conflict with 
the Federal scheme of taxation. 

13. Taxation — Miscellaneous, -~Bir Waiter Layton recommended the use 
of Terminal taxes as an additional resource for the Provinces. The Gov- 
ernment of India, on the other hand, have pointed out the difficulties which 
beset this proposal. Once again, such complicated issues are raised that 
expert scrutiny is essential. We agree that, if such taxes were levied, 
the proceeds should go to the Provinces and the States. In any case we 
think that both the rates and the general conditions under which such 
taxes would be imposed should be subject to the control of the Federal 
Government and Legislature. 

Transit duties, whether in the Provinces or in the federating States,, 
should be specifically forbidden. 

The Provinces should be debarred from levying internal Customs. (The 
position as regards the States is examined in paragraph 11 above.) 

There is much to be said for federalising Commercial Stamps on the 
lines of various proposals made in the past; but we have not examined the 
question sufficiently to justify us in reaching a definite conclusion- 

It will be understood that the powers of taxation enjoyed by Provincial 
Governments or States should be subject to the overriding consideration 
that they should not be exercised in such a manner as to conflict with 
the international obligations of the Federal Government under any Com- 
mercial Treaty or International Convention. 

No form of taxation should, we think, be levied by any Unit of the 
Federation on the property of the Federal Government. The precise form 
in which this principle shoiiid be expressed should be examined by the 
Expert Committee, 

14. Grants to €omi ituent seems important that the consti- 

tution should, in one respect, be less rigid than the existing one, under 
which it has been authoritatively held that there is no power to devote 
Central resources to the Provinces or Provincial resources to the Centre. 
It should, we think, be open to the Federal Government, with the assent 
of the Floral Legislature j not only -to make grants to Provinces or States 
for vspecified purposes, but also, in the event of its ultimately finding that 
Federal revenues yield an apparently' permanent surplus, to be free, as a 
possible alternative . to ■ reduction ' -Pis 'taxation,- to allocate the surplus pro- 
ceeds to the constituqitt .UnitS'-of 'Federation, both States and British 
Indian Provinces. It - appears ‘''desirable 'the constitution itself should 
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lay down, the proportions in' which funds thus available should he divided 
among the Units^ whether according to their respective revenues, or to 
population, ; or to sonie other criterion — a point on which the Expert Gom- 
inittee. will, presumaMy: advise, ' 

Whatever the Automatic Basis for distribution, we consider that it 
should be subject to an exception in the case of States which impose taxes 
of a character similar to Federal taxes (e.p., internal Oustoms),* and it 
should be open to the Federal Government to distribute to such a State 
its share of the surplus funds only if that State agreed to reduce equi- 
vaieiitly the tax at the abolition of which' the Federation was aiming. , 

The reverse process should also be possible. Any Province, with the 
assent of its Legislature, should be free to make a grant for any purpose 
to the Federal Government. 

15. Taxes on Income , — We now take up the question of the treatment 
of taxes on Income other than Corporation tax, which, we have suggested 
in paragraph 9 above, should be Federal. As stated in paragraph 7, some- 
thing may have to be deducted from the proceeds of these taxes, in the 
first instance, on account of Central charges, if any. 

We are agreed that such taxes should still be collected from the whole 
of British India by one centralised administrative service. Most of us 
are also of the opinion that uniformity of rate should be maintained, since 
variations of rate may lead to unfortunate economic consequences, such as 
discrimination between industries in different Provinces. Some of us take 
the opposite view, both because of the constitutional difficulty mentioned 
below and because of the clifficulty of securing uniformity in ail Units. The 
subject is clearly one to which the Expert Committee should devote much 
.attention. 

In any case, we are all of the opinion that the net proceeds should, 
subject to the special provisions mentioned below, be re-distributed to the 
Provinces. On any other basis it will be impossible to secure, even ulti- 
mately, a uniformity of Federal burdens as between the Provinces and the 
federating States, or to avoid a clash of conflicting interests in the Federal 
L<3gislatiu’e when there is a question of raising or lowering the level of taxa- 
tion, The distribution of the proceeds of Income-tax among the Provinces 
(even though tliere may initially be countervailing Contributions to the 
.Federal Government, as proposed in the next paragraph) may also form 
a very convenient means of alleviating the burden of two or three of the 
Provinces which, under the present system, are universally admitted to be 
poorer than the others. With this in view, the Expert Committee should 
recommend by wliat criteria the proceeds of Income-tax should be allocated 
.among the Provinces — whether, for example, on the basis of collection or 
origin, or according to population, or by some other method or combination 
of methods. 

Those of us who recommend that Income-tax should be collected by 
one agency at a uniform rate to be fixed by tlie Federal Legislature, though 
the proceeds are distributed to the Units, recognise that w© are, of ^course, 
departing from the principle — to which we generally attach considerable 
importance— that the right to impose and administer a tax should be vested 
in the authority which receives, the. proceeds. This seams 'to us inevitable; 
but the clifficulty might be met, at -all events partially if- the Federal FInano© 
Minister, before introducing any ■ proposal to vary the Ihcome-tax rato^ 
were required to consult Provincial Finance Ministers. The procedure in 
the Federal Legislature, when dealing with an Incoui.e4ax^ Bill, should 
follow the procedure to be laid down for other Central ** legislation affect- 
ing directly only British India. 

A further point arising in ■'eonnection with Income-tax, of, such com- 
plicatecl nature that we are' unable, to make a definite recommendation 
regarding it, is the possibility of ,, empowering individiml Province®,^ If they 
so desire, to raise, or appropriate the proceeds of, a tax on agrieultnral 
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incomes. 'We suggest that, this point. ' might be referred to the - Expert 
Committee for mvestigatioii, 

16. Provdncial Gontriht{Mo7h$, — We have,' subject to 'certain reservations,., 
proposed the allocation .to the Provinces of the proceeds of taxes on Income,, 
without, so far, a'liy corresponding reinforcement- , for the .Federal Govern- 
ment.- If the Expert' Committee unexiDectedly found that Federal resources, 
ivere such as to give a secure prospect of .recurring revenues sufficient to^ 
meet this loss immediately (and. also a loss in respect, .of the heads dealt 
with in pa'.ragr£iph 17 below'), .many difficulties, would, of, 'course, be removed.. 
B.ut, on the provisional bas.is set out in paragraph 4," we are bound to assume- 
that there-, m, ay .'be '-'a,.' substantial Federal' .'deficit,:' due to the allocation of 
Income-tax: to the., , 'Prov'inces. The deficit, ..in 'so far.. as it. arises' from- the^ 
above cause, : should',;, we. suggest, 'be met.' by Contributions from the Provinces,, 
to be divided between tliein,. either on. the. basis of their -respective revenues 
or of population, or according to some other defined method. The '- Expert. 
Committee -should consider what is the most appropriate basis. This basis, 
need .not necessarily be the same a,s that .on which the I'ncome-tax proceeds, 
are distributed. Differentiation between the two methods might be used 
as , a means o-f partially adjusting the burden on Provinces which are specially 
hard hit by the existing distribution of resources between them. 

We further propose that, not merely should it be the declared object 
of the Federal Governnient, as its position imj)roves, to reduce and ultD 
mateiy extinguish these Contributions, but the constitution should speci- 
fically provide for their extinction by the Federal Government by annual 
stages over a definite period, say, ten or fifteen years. 

17. States^ Contributions, — In the scheme proposed above, the Federal 
burdens will be spread over all the Units of the Federation in a i:)reeiseiy 
similar manner except for: — 

(a) The above-mentioned Contributions from the Provinces nniil 
such time as they are finally abolished; 

(h) such direct or indirect contributions as are, or have been, made 
by certain States, of a kind which have no couiiterpaif in British 
India ; and 

(c) varying measures of immunity in respect of Customs and Salt 
enjoyed by certain States. 

We now turn to consider what the States’ contributions are, or may 
be; but, at the outset, we would lay down the general that, 

subject to certain exceptions specified below, the direct or indirect contri- 
butions from the States referred to at (b) should be wiped out pari passu 
with the Provincial Contributions mentioned in the preceding paragraph. 

18. Cash Oontrihutions from States and Ceded TerrUories. — The direct 
or indirect contributions from the States just referred to may arise, or are- 
alleged to arise, under the following heads: — 

(i) cash contributions; 

(ii) value of ceded territories;* and 

(iii) contributions in kind for Defence by the maintenance of State 

Forces. 

(i) Cash, contributions from States (till recently known as tributes) have- 
arisen in n\any different w^ays, and it has been impossible for us to examine 
the cases of individual States. Nevertheless, we think that there is, generally- 
speaking, no place for coiitribiitions of a feudal. nature under the new Federal 
Constitution; and only the probability of a -lack of Federal resources at the 
outset, prevents our recommending their immediate abolition. We definitely 
' propose ■ that they should- he wiped oxxt paH : passu with the Provincial 
Contributions - dismissed .in paragraph 16. above. , Meanwhile, there seem to- 
ns to he certain cases in which real hardship _ is inflicted by the relative 

■ * This term does not\ihelude )tie leased \territory of Berar. 
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aiagnitiide of , the biirden of the ^ cash coxitribntions'; afid we suggest that- 
it might be possible, without excessive, loss being thrown on the Federal, Go^^ern- 
merit,, to remit ,at, once that 'part of any contribution which' is., in, excess of 
5 per ', cent. ,vof .the, totah revenues of a' State. Apart from this.,, the circnia- 
staiiees under which the contributions have been levied vary so imicli that it is 
necessary ...for the Expert Committee to nndertake .'(what .it ..has been iin- , 
possible ' for ns to ^ execute) a detailed examination of each .'individual case, 
and, 'with the above general principles' in mind, to express an, opinion, , as,.- 
to wiiat would be equitable treatment for. each of the: States, in question. ; 

(ii) Without the necessary statistics, we are unable to , investigate in,' 
detail the claim of the States ' th.at, through having ceded territory, some ' 
of them will be liquidating a liability in .respect of Federal burdens. Here 
again we propose that the Expert Gommittee should examine the wdiole 
question, and pronounce an opinion as to the equities in each individual case. 

19. Staf-e Forces. — (iii) Any attempt to assess the financial value to the 
Federation of the State Forces would raise many intricate in’obleins into 
which it has been impossible for us to enter. Close c*onsultation with the 
Military Authorities and with individual States would he necessary before 
any solution of this problem eouM be found. The maintenance and avail- 
ability of these Forces is at present optional for the States concerned; and 
we think it likely that, before . any credit was given to a State on account 
of the Force wdiich it maintains, the Federal Authorities would, at all events,, 
wish to prescribe: — 

(а) That the Forces should be efficient according to a standard of 
which the Military Authorities should be the judge, and should also 
be required for purposes connected w*ith the giuieral Defence scheme 
of India ; and 

(б) that tliese Forces should, by some permanent arrangement, be 
made available for services to be determined by the competent Military 
Authorities. 

In any case, we regard this as a separate question whicih should be takeir 
up between the Military and Financial Axithorities of the Federal Govern- 
ment on the one band, and the individual States on the other. We further 
think that any financial adjustment should be a matter of bargaining be- 
tween the parties concerned, and should be treated as a separate matter— 
not on the lines of (a) and (h) of paragraph 17. 

20. Mantimei States and Kashmir, -^Them States, being on the frontiers 
of India, are in a special position as regards the question of external 
Customs duties. Here again, w^e feel that it is impossible to deprive States 
of revenue of which they are already in possession. One priiteiple wdiich 
we w’ould lay down is that, in all cases, the Import tariff at the States’* 
Ports should be not less than that at Ports in the rest of India, The 
question whether Maritme States should agi*ee to the acliiiinistration of 
Customs at their Ports being taken over by the Federal Department is ob- 
viously one of great importance, but hardly comes within the sphere of 
our enquiry. 

Our general conception of the problem is that the Tr«^aties or agreements, 
which vary widely In the clitferent eases, must be taken as they stand, and 
that any decision as to what are: the existing rights of a Stale, in fciws©' 
instanws in wdiich they are now in dispute, should be determined separaiely, 
with the least passible delay. ' and not by Expert Committee. We 
think, Imwiwer, that the latter' should investigate the position in c-sich 
State on its ascertained existing rights, and should express an opinimi as 
to ivhat eomimitation it would bc^ worth while for^the Federal Ciovcrimu-ni 
to offer to the State for the ©xtincftion of^ any special privilege which it now 
enjoys, Tu doing so, the Committee might allow for any cent rihut ions of 
special value whicli a State may be making to the Federal resources. With 
tins opinion before them, wo think 'it should be left, to the Fedcrai Autho- 
rities, if they think fit, to negotiate with endh State for the surrender of 
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'■'©xistiiig rights. The Expert Committee should also attempt to determine 
what/ in the absence of any such surrender, would be the amount which 
.Federal revenues lost ■ owing to the ■ existence of the special right of the 
State; and this valuation should be taken into account by tbe Federal Gov- 
•ermnent whenever any question arose, as suggested in paragraph 14 above, 
-of the ' Federation \s. distributing surplus revenue over the Federal Units. 

21. Emergency Poioers of the Federal Government . — In order to ensure 
that the Federation ' is not left resourceless in a grave emergency, and also 
to secure the object referred to in tbe next paragraph, we regard it as 
Impox’tant ' that there should ' be an emergency power in the Federal Gov- 
ernment, with the approval of the Federal Legislatui'e, to call for contribu- 
tions from all the Units of the Federation on some principle of allocation 
to be based on examination by the Expert Committee. 

22. Borrowing Powers of the Units and the Security of Post^Federation 
Debt , —111 view of the degree of autonomy with whicli, we understand, it is 
likely that Provinces -will be clothed, it seems to us that it will prohably be 
inappropriate, at all events as regards internal borrowing, that there should 
be any power in the Federal Government to exercise complete control over 
borrowing by a Province. There must apparently be a constitutional right 
liii a Province to raise loans in India iipon the security of its own revenues, 
leaving it, if need be, to learn by experience that a Province with unsatis- 
factory finances will only he able to borrow, if at all, at extreme rates. 
We would, hoivever, give the Federal Government a suitably restricted 
power of control over the time at which Provinces should issue their loans, 
so as to prevent any inteference with other issues, whether B^ederal or Fro- 
yinciaL But, although this should be the constitutional position, we think 
it highly undesirable that, in practice, Provincial borrowings and Federal 
borro-wings should be co-ordinated only to this limited extent ; and we feel 
little doubt that, as hitherto, Provinces will find it desirable to obtain the 
greater part of their capital requirements through the Government at the 
Centre, 

It has been suggested that loans, both for the Federation itself and 
for the Units, should be raised by a Federal Loans Board or Council, con- 
sisting of representatives of the Federal Government and of the Governments 
of the Units and of the Reserve Bank. On the other hand, it is argued 
that an authority of this kind could not raise a loan, since it could not 
pledge the revenues of the country, though it might be useful in an 
advisory capacity when the Fedei'al Government was dealing with appli- 
cations made by Provinces for ioans. We are of opinion that these sug- 
gestions should be examined by the Expert Committee, which should be 
asked to make definite recommendations as to the machinery to be set up 
for arranging loans. In doing so, they will no doubt take into account 
the experience of Australia and other countries. 

In order to secure that loans are raised at the clieaiiest rates, it is 
desirable that the security should be as wide as possible; and we therefore 
suggest that, in the interests 1x>th of the Federation and of the Units, all 
loans raised by the Federal Authority should, in the future, like chose 
of the Government of India in the past, be secured not only on the revenues 
of the' Federation but also on the revenues of the Provinces of British India. 
To ensure that this is not an unreality, it is necessary to have some such 
provision as is proposed in the preceding paragraph, under which there is an 
ultimate right in, the Federation to call for contributions from the Units. 

There would be no objection to federating Indian States, if they^ so 
desired, obtaining funds from the Federal Government on conditions similar 
to those applying to the Provinces, and being^ eligible for representation on 
the Advisory Board, provided that those participating were prex>ared speci- 
fically. to recpgnis©' ‘this right’ of the Federation to call for contributions 
from - themselves m well ns from other Units. 

We are of 'the opinion that there' -ehould he no power in the Units to 
borrow externally without the consent bU the Federal Government. 
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23. ProvimiaV Baim>ces.-^\We consider that,- until, a leserre Bank' !k» 
been ^ established, the Federal G-overnment should act as baii,ker for the 
Provincial Governments on a commercial basis,. On the establishment of a 
Rese,rve Bank,. Provincial Ba.iances should be kept -with that institution. 

24. Chief ^ Commiissioners* Provinces-’^lt is suggested that the revenue 
.and.' expenditure of these ' areas, though show.n in the accounts under se|>a“ 
rate, heads for each area, .should -fail within the scope' of the Federal Budget, 
Generally speaking,, we think that the States have as great an interest in 
these ^ areas as lias British India; and we believe that those areas wliicli 
are likely to be in deficit will probably be found to be so for Federal 
reasons,' such as s'pecial connection with .Defence, 'or, in the C3a.se of Delhi, 
its containi'ng the Federal Capital. 

^ is, of co'urse, proposed that the Korth-West Frontier Province, which 
is now a. Chief Commissioner’s. Province, should become a Governor’s Pro- 
vince. There must, however, be a coiisfiderable gap between the revenue 
derived ' from, the ordinary Provincial sources and- the normal expenditure 
of the Provi'iiee;' and it is proposed that this sliould be filled hy a subvention. 
We contemplate that this -subvention should be fouiul from tlie Federal 
Budget, a.s the causes of the Provincial deficit are intimately linked with 
matters of Federal concern, Defence and Foreign Policy. 

25. Commerckd Departments,— Borne of us are of the i^pinion that the 
Railways (and possibly other departments, such as Posts and Telegraphs) 
should be conducted on such a basis as to secure a more compleie separation 
from Federal revenues than is at present the ease, and that, after paying 
interest and meeting the charge at present incturred by the Ooveriiment 
of India in resj^eefc of reduction of Railway debt, they should keep their 
own profits and should work on a basis ■which, in the long run, would yield 
neither profit nor loss. From our standpoint it is to be noticed that such 
a plan would involve an important change in the basis of the security for 
the existing debt; but the proposal is closely connected with that made 
at the last Session of the Conference, that a Statutory Railway Autliority 
should be established. It thus raises very important constitutional issues 
which are beyond the province of this sub-Committee and mtist be fully 
examined elsewdiere. 

26. Proposals regarding Expert Committees , — The Expert Omnmittee, the 
appointment of wdiieh wo have recommended in paragraph 4 above, will, 
in our view-, have? a most important role to play. We anticipate that it 
might be difecult to commit to one small body the examination of all the^ 
matiers in regard to which we have judged that detailed ^{‘ratiny ivill lx? 
required. 

We therefore advocate a division of the field of enquiry into two parts.- 
The principal object of the first enquiry would be a general survey of the 
problem and an examination of the questions dealt with in paragraphs 5 
to 17 and 21 to 25 of our Report. The ^mond enquiry should relate 
mainly to the States, and would require considerable historical research in 
addition to the compilation and scrutiny of statistics. ITiider this liead it will 
be necessary to review in detail the questions dealt with in paragraph© If 
to 20 of our Report. 

We consider that efficiency and promptitude would best be served by 
allotting these two fields of enquiry to -two separate Gomniittw, the work 
of which might perhaps be co-ordinated by a common CTiairman. A pre- 
credent for a, somewhat similar device can be found in the arrangements 
made for the work of the Franchise Oommittee am! Functions Committee 
of 

Signed, on behalf of the sid>-Co!iiiiiiittee, 

FEEL. 

St, Jameses 

mhOdoUf^WSh ’ 



Pbocbebings of tub Foety-sixth Meeting of the Fedeiue Stehc* 
THEE Committee heed on Monday^ the 16th Noyembee., 1931 ^ 
AT 11 A.M. . . ■ 

Discussion on Future Procedure. 

Chairman: Yoiir Higlmesses, aad Ladies aEd Gentlemen, this 
:ia.eeiing‘'oi'the Federal Straeture Committee has been summoned in 
accordance with what I understand wns the wish expressed by some 
of the ' members of the Minorities Committee. You know— it is. an 
open secret — that for many months a Committee has been sitting in, 
this country which has been endeaYOuring, but only endeavouring, 
to produce materials upon which both a ProTincial settlement for 
India should be based and a Federal settlement of the Indian qiies- 
tion should he based. That was in pursuance of the Prime Minis- 
ter’s declaration in January last, which was in these terms — I 
apologise for reading them again, but they are so important that 
I desire that they should be placed on record at this meeting. The 
Prime Minister stated : — 

The view of His Miajesty’s Government is that respon- 
sibility for the government of India should be placed upon, 
the Legislatures, Central and Proyincial, with such provi- 
sions as may be necessary to guarantee during a period of 
transition the observance of certain obligations and to meet 
other special circumstances, and also with such guarantees 
as are required by minorities to protect their political liberties 
and rights.” 

Every word of that declaration stands to-day. As far as I am 
concerned, that is the object for which I am working, for which I 
have worked, and for which I intend to continue to work. 

During the last nine months we have gone into a very large 
number of questions. . . , You have expressed your views 

although i^-ou have not come to a final determination on all points, 
with regard to what the Legislature should be. You have expressed 
your views, although you have not come to a final determination on 
some points, as to Federal Finance, and you have expressed your 
views wdth regard to a Federal Court. You have come this great 
distance, you have expressed your views upon that, and for those of 
us who will have the task of putting your views or the eventual 
decisions taken by His Majesty’s Government into a Bill of Parlia- 
.nient, those views will be of the greatest possible assistance. 

^ ^ % * 

, '"'r. ' • ’ ' , . . 

: ■ ■ ^ How, ttere are certain subjects on wMcb we have not had yo\u’ 
views at all, VWe have not had your views upon what is to he done 
in relation to Defence and External Relations. They are both 
problems of the first magnitude and of the first importance. We 
have not had yow views Committee npOn Colhmercial Dii- 

erimination, and tjbat again, is a problem of great magnitude and of 



‘■•tlie first iDi"porta,iice, 
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I propose first of all to take tlie^ question of Defence and External 
Relations, ■■ I then propose to take Commercial Discrimination, ami 
I hope, after that, to deal, in your wisdom— I tlrink you will be 
wise in so' 'dealing with it — ^rery briefly and very generally wiili 
'the qiiestion of Finance. That will not. take us very long, and after' 
xve: have done that, bearing iii'-'iniiid what yon have said, the Pi’inie 
'Minister, who has specially -come to this meetuig, will be able, with, 
•'the beiiefi,t of your views, wliich he' will' have heard, to make the 
-declaration . which -will wind 'up the Plenary Session. 

' , That is 1'iow tlie matter stands. Let me say one final Tiling. 
'I^obodj' need be committed to anything. All we want is an iinti- 
-.catioii of view. and. therefo're the- .matter I am going to put before 
■you BOTv is this — that we should- this., morning have a discussion 
■upon the Deience. and External Eelatio'ns. When Ihat discussion 
is over, I sliould like to take the question of Comniereial Biruoami- 
nation, and when that finally is over T should like you io iiidi^xite 
your views i-ery, very generally on Finance, so that the Prime 
Minister nuiy have the opportunity of seeing and consicIeiLig your 
views jind when he lias seen and considered them, to make the final 
r.studemeiit to you at the Plenary Session. . ■ 

Mr, Raw say MacDonald : As I said on Friday at the meeting 
of the Minorities Committee, the Government is very anxious tliat 
these subjects slioulcl be passed under I’evuew by this Committee as 
the other subjects luwe been passed. It is really not anyiliing that 
■the Government has done that seems to bring this Committee to an 
end. It is very much against the desire of the Governincut that 
til at should be so. Our friends here have iobl us — and I think very 
reasonably — that it is impossible for them to stay for an iiulefiiiite 
period. But it does fill me with very disturbed feelings that the 
'Conference should disperse without a survey c>f this cp'icstioiu I 
understand that there has been some reluctance on the part of the 
Committee as a united whole to discuss some of these matters, not 

■ on their' own merits at all,, but on account of certain things, like a 

■ comnumal settlement, being still unknoivn. I would like the mem- 
'beTB of this Committee not to allow' that to keep them from rlie- 

■ cussing the full programme that the Government lias put before the 
•Committee. They can make their position perfectly clear, I think, 
that all they do now is with reserve; that until this other matter is 
.settled they* must take part in diseussionB with that reserve in their 
■minds, I think that would safeguard them sufficiently, if I might 
presume to express -that opinion, but it would enable tlie Conference 
‘to do its TTork before it goes* ■ I want to make it perfectly clear that 
at is the Government’s, desire— their very strong desire— that your 
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■opinion slioiild be .expressed on these subjects in just the. same waj* 
as YOU have expressed your opinions on other subjects that .have:- 
been discussed here. I need not saj' any thing more, but repeat 
that rve shall be very disappointed indeed if these subjects are not 
.discussed.: .... 

^ ^ 

Air, Jinnali: I have no hesitation in saying* here that the- 
Muhammadans are as ready as anyone round this table or anyone' 
in India to further the constitutional advance of India, ^ which we 
wish as strongly as anyone else. That is not the question that iS' 
troubliiig us. I am much obliged to the Prime Minister for putting- 
the point he has put in the way in which he put it. My difficulty, 
and the difficulty of the four of us here who happen to be on this- 
Committee, is this, that all through this Conference we liave had 
collective responsibility on the part of our Delegation. I said from 
the start, of course, that w^e should bear in mind not only what the' 
Prime Minister has said, and what you have said, and what is' 
uppermost in the minds of many of our colleagues here. We do not 
wish to create any difficulties which we can possibly help, but I 
beg you to allow us to go back to our Delegation and consult them^ 
I think we may — ^let us hope we may — then he able to meet jou' 
and help you in the discussion of the four subjects that you have* 
already mentioned. 

^ 

(The Committee adjourned at 11-35 a.m, and resumed at 2-15 p.m.)* 

Mr, Jinnali : My Lord Chancellor, I am authorised on behalf 
of the Muslim Delegation to state that under the circumstances- 
mentioned by you and explained to us we are willing that the- 
discussion on the four matters that were mentioned by you may be^ 
proceeded with; but we wish to make it clear that we reserve to* 
ourselves, and we think that it ivS an essential and vital condition,, 
tliat until and unless the Muslim demands and the safeguards are* 
incorporated in the constitution it will not be acceptable to us. 

Sir Aluhammad Shaft: Lord Chancellor, with your permission? 
I desire to add a few words to what has just been said b}- my friend 
Mr, Jinnali, At the very first Plenary Session of this Conference on'- 
the IStli Jsovember last, speaking on behalf of the Muslim Delega-» 
tion, Isaid: — 

J^Tow that we have met in order to try to find that 
solution, it is my business as spokesman to-day of my com-* 
munity, of the Muslim -group,, to" tell you what we, the- 
^ representatives of the Muslim community in this Conference,. 

^ think. Our 'position is very simple'; to repeat what I said in 
' the Ticexegal 'Lodge “at Delhi ih November, 1924 , we want 
' ' our nonnti^en; ^ that stature to which: 

‘ other people have' riseh^m /their countries. '' We want 



India to attain . Dominion Status., as, an ec|iial partner in the 
J3iitisli Ckmmoiiwealtli .. of Nations/^ 

And, I added: — .. 

.At' the same, time it is perfectlj, natural for the seTeiity- 
' ' one iiiillioiis of. His' Majesty’s Mtissnlman sidyjeets to insist 
iipon'tliisj that in the constitntio'nal and administi'ative eTolii- 
tioii of India they must have their legitimate share both i,a. 
the" Provincial and in the Geiitral Goveriiineiit.'” 

""This was oiir position at the very coiiimeiicenient of this Con fere nee ; 
this is our position to-day.;, .and, therefore, while we have no objei:;- 
tion whatever to the discussion of the four, stihje.eis named by yon, 
•Sir, we still insist that, 'whatever the constitution whicdi may nltb 
mately be fj-amed for India, Muslim, interests, llie interests of the 
eighty millions of His Majesty’s subjects, must he safegru'irtled ; 
those safeguards nuist'be included in the constitiitioiK 

Chair man : I should like 'to express toy personal iliauhs to tlie 
'two i,ndi,viduals who have just spokei.!., Mr. Jinii.ah and Si,r Muhaiii- 
inacl Shafi. II is a very great Imlp to mo personally iit dra-wing np 
ilie future coiistiiiitimi to have* your saiK-tion to go cm with these, 
and J ilosire to express to you my thanks. Forgive me for saying 
so rjuii'c bliiiilly; if T may, I would also like to say tlmt I ililnK 
you have sliowu a very great example to this Corumitlee and ihe 
wdiole Conference in the very reasonable attitude you have ailopfml 
this afternoon. I am sure it is an attitude which not only ought 
to be followed, but will be followed, by everyone. Tcui have both 
expressed ihut desire and I know it to be perfectly simere because 
I have had the Itonour of convei'sations with you personally'* Tour 
desire is to do the best you can in the present ditfic.ulty; but you 
are entitled to protect your own interest and you would be fooiisb 
not to do so. 

Toil Iiave referred— I took down the words— to your leg’itima.te 
claims, an.d so on. As far as I am coneerned you are preaidiirig to 
■the converted. I am going to see, as far as one iiidiviclual can, iliat 
> everybody is properly protected and that the legitim att? claims of 
•everybody are placed upon record. As far as I am coneerned, if 
you will allow me to say it again, no document will leave niy liands 
until I am satisfied that not only you but all of you are properly 
protected. 

Forgive me for saying it again, but I think you have shown a 
most conciliatory spirit. I hope it is a spirit udjich 'will be fol- 
lowed, It is an example to everybody else, because all of us have 
same thing in view, the ultimate success and prosperity of India* 
.Let me thank both you gentlemen for what you have said, 

Dr. Amhedkar: Before the discussion begins, I should like to 
•make the position of the Depressed Classes clear. I am only going 
io say a wnrd, but what' I- want to say in that the. position of the 

s3'- 


966 


Depressed Glasses lias been made clear all along; I 'dc,, not/ tbink: 
any member of tMs Committee is ' unaware of, the fact tliat I liave=- 
. all along said tliat, altliongli we are willing to consider tlie qnestion- 
of tHe ostablislinient of 'responsiHe, government for,, India, we;will'- 
not consent do tke establishment of such" goYerniiient, unless, the" 
Depressed Classes -of India, who number about ' sixty ,niillioiis o£ 

: people,' are protected iu' a proper manner. 

The protection which the Depressed, Classes want we have laid.. 
down in the various memoranda we have circulated to the Com 
ference, and I should like to make it clear, and I think there is far 
greater necessity for making it clear ,now, in view of certain deve-- 
lopmeiits regarding the minorities questions, that I for one, although 
T do not wish to raise, any difficulty- with regard to the discussion, 
of the subjects which Your Lordship has placed before us,' will not'.' 
■be a party to any constitution unless , the claims of the Depressed' 
Classes are satisfied and unless they are incorporated in the consti- 
tution. I am not prepared to take the promise or the word or the ■ 
goodwill of any individual or set of individuals that the Depressed 
Classes will be protected hereafter. 

The claims of the Depressed Classes is that they must have poli- 
tical safeguards, and those safeguards must be put into the consti- 
tution and form part of it. With that proviso — which, as I say, 
is a fundamental one — ^we are prepared to discuss these subjects. 

Sardar Uj jal Singh : Lord Chancellor, I have not adopted the 
attitude of obstruction in this Committee, not because I am not: 
keen about the protection of the interests of my community, but 
because I thought that we should go on with the work of this Com- 
mittee uninterruptedly, in the hope that we should later on come 
to an agreement on this most difficult problem; and even if we 
could not come to any agreement, I thought the Government would 
have to decide this question, and the Government will take intc- 
consideration the just claims of every community. 

In that spirit we have been discussing the problem of Provincial 
autonomy, and in that spirit, I believe, we discussed this very 

S testion of the responsibility at the Centre on the last occasion in 
is very Committee. Can anyone imagine that we can introduce 
and work Provincial autonom^^- without a proper solution of the 
communal question? As a matter of fact, I feel that when there 
is complete Provincial autoimmy and law and order are transferred 
to a responsible Minister, the minorities in the Provinces take a 
tremendous risk, and their interests require all the more to be 
protected. But, as I say, I have been discussing these questions- 
in the hope that we would come to some agreement, and that there 
will be some solution of this problem whereby the interests of m.y 
commxinity' will be fully ^ protect^. . B;ut I must point out that if 
the interests of Ihe Sikh community /are’ not fully protected' they" 
will not accept, any constitution:, " \ 

ifr. have, been i^skedl. to say that our community: 

stands in the same position; in this xespeof as the other minorities^. 


Defence. 

: Sir Tej Bahadur ■ Safru : Perhaps Your Lordship will allow 
to^ begin my speech with an expression of our' thanks, "very geBiiiiier 
and , sincere, to the ' Prime Minister,' 'to Yonr Lordship,, and,, to' the' ■ 
other members of the British Delegation, who have helped ns' in a. 
most material degree this morning in clearing the air. 

May' I- also venture to convey across the table to Sir Muhammad 
Shafi. and Mr. Jinnah oiir sense of appreciation of the ivay in whicii. 
.they, .have' responded, to the general desire that we should gO' . on 
with the discussion of these vital questions, upon wdiich hangs the 
future not merely of Hindu India, hiit of India as a whole, wliose 
good we all have at heart. 

If Yonr Lordship wall permit me on this occasion, which I take 
to be the tnriiiiig point in the history of this Conference, to make 
a confession of my political faith, I will say that I have a strong 
and unshaken belief that no constitntioii that yon may devise or 
that we may devise has any chance of success in India unless the 
position of the minorities is completely and adequately safeguarded. 
With the desire of the minorities — and in that expression I would 
particularly include the Depressed Classes — to seek the protection of 
their interests, I have completely associated myself, and I see 
absolutely no reason Avby there should be on the part of men who 
hold my views and convictions any weakening in that respect. 

Frankly, I think that we owe it to ourselves, if our nationalism 
is not merely a figure of speech, but a genuine deep-rooted senti- 
ment, that we should tell the minorities and the Depressed Classes, 
that our future is hound up with their future, that we cannot; 
advance at all without carrying them with us, and it is in that 
spirit, that in spite of the many happenings during the last few 
weeks which have given rise to a sense of despondency, I should like 
to approach our future task. 

We are grateful, My Lord, to Mr. Wedgwood Benn for remind-' 
ing us this'm}orning of the terms on which this Round Table Con- 
ference was called. The policy of His Majesty’s Government was — 
and we have been repeatedly assured continues to be — ^tliat the 
method of approach to the solution of these big problems should 
be one of negotiation across this table, negotiation not only between 
one section of Indian opinion and another section of Indian opinion,, 
but between all sections of Indian opinion on the one side aucl 
British opinion on the other side. If the task was one of imposing- 
a constitution on India, not as we conceived it should be, but as’ 
you, the British Cabinet or British Parliament, conceived it should 
be, I think your task would be, from your point of view, infinitely 
easier; but the real difficulty arises when we have got to reccuicile 
conflicting views, when we have got to find a way out of conflicting 
convictions equally strongly held on all sides ; and I do hope that 
we shall not deviate in any degree or measure from the part which 
was prescribed for us last year, and which we all desire to pursue. 
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Since' tlie coniniencenient .of 'this .Session of tlie . Eo-niid Table 
■Goiiference we ]ia.ve been considering some nionientoiisvqiiestions, 

, ..Let ns not overlook o.i" iinderestiniate the importance of the questions 
which ive have already considered and wdth regard to which w^e have 
arrived more or less at solne conclusions. . As Your Lordship imows, 
we have discussed the, question of the composition of thov' Y 
.. Legislature, and, I venture to submit— I ■ hope I am; not putting; it' 
too high — that a very considerable measure of agreement has been 
arrived at so far as the composition of the Legislature is concerned. 
It is perfectly true that there remain some loose ends to tie up, 
but I venture to think that the outstanding points with regard to 
tlie coniposition of tlie Legislature, the outstanding issues between 
the Indian States on the one side and British India on the other 
side, are not of such a character that we can honestly say that we 
do not foresee an amicable settlement in regard to those three or 
four (jnesi.ioiis. I therefore claim that so far as that part of the 
woih is concerned it has been eminently successful. Similaiiy I 
can cloini that we have arrived at a considerable measure of success 
in dealing with the questions of Federal Finance, the Federal Court 
and the Supreme Court of British India. Our work hitherto done 
would have remained incomplete if we had dispersed without dis- 
(uissing, without coming to an agreement upon, tlie vital question, 
the pivotal question I would say, of responsibility at the Centre, or 
without discussing those safeguards in which we are all interested. 

Your Lordship will remember that last year, when w'e tried to 
sketch out the general outlines of the constitution, we attached 
considerable importance, in the course of our disciisvsions to these 
three questions which you prescribed for us this morning. The 
question of the discriminatory legivslation was one in which the 
Europeans were vitally interested. We arrived at a tentative con- 
clusion. ill regard to that matter* last 3^ear which more or less satisfied 
the parties concerned, and I see ahsohiteh^ no reason wh;v, if the 
task is approached to-day in the proper spirit, we should not arrive 
at final conclusions in regard to that matter this year which would 
satisfy all the parties concerned. The nest question in wTiich we 
were interested luvst year, and which continues to occupy the same 
important position, is the question of financial safeguards. I will 
not go into that question now; perhaps I shall have an opportunity 
of speokhig on it v'hen that question is taken up h^^ Your Lordship ; 
but I will address m^^self to the last question of great importance, 
and that is the question of self-defence, which is immediately the 
;"iss''Ue;,be'fore.''iis.; 

Mr. SaHri: ^^Self-defence’’? 

Sir Tej Bahadur Sapru : I mean the Army. 

Mt* 'Smtri: Hational defence. 

' SirTej BaHadur Sapm.: That is a legal expression — self-defence. ' 

, My Lord, "so ‘far m the^ question' of the Army is concerned I 
would like to^pr^sentit |n\’fMs;w^y;'-;At 'the pr^ent moment the 
true constitutionalpbsitioh'tfith reghrd to the Army, as it appears 


969 


to' inej is. that tlie Army is maintained by the ; Crown in India. 
Excepting for tbe fact that ■ you find in tlie existing constitution 
provisions witli regard to ' tlie appointment of the Cominaiider-in- 
CMef, or rather wn'th regard 'to' his position in the Executive . Conn- 
cilj and also .provisions' laying down that the Civil .and 'Military 
Governnient of India rests in the Governor-General subject to the 
control of the Secretary of State, there are no special provisions to 
be found with regard to the Army in the Goveriiinent of India' Act. ^ 
Therefore I venture to think that the true view to take is that the 
Army is ' maintained hj’’ the Crown in the exercise of its prerogative 
in India, but the money required for the upkeep of that Army is 
found by the Indian Legislature out of the geneinl taxes. Now^ ^ 
so far as that is concerned I will invite your Lordship bs attention 
to a very important section of the Government of India Act. 

Chairman: Is Section 65 (2) the one with regard to the Army 
being ill that position? 

Sir Tej Bahadur Sapru : I am just going to refer to that, My 
Lord. 

Chairman : Thank you. 

Sir Tej Bahadur Sapru : The Section which deals with this 
mutter is Section 67A, and I will invite your Lordship’s attention 
to that. Section 67A (eS) says: — 

The proposals of the Governor- General in Council for 
the appropriation of revenue or moneys relating to the fol- 
lowing heads of expenditure shall not be submitted to the 
vote of the Legislative Assembly, nor shall they he open to 
discussion by either Chamber at the time when the annual 
statement is under consideration, unless the Governor-General 
otherwise directs/’ 

Then if you go on in the same clause you will find that amongst Ibe 
protected subjects is defence.” 

Chairman: Yes, that is (v) (c). 

Sir Tej Bahadur Sapru: Yes, My Lord. Yoiv further Your 
Lordship will be pleased to see tbat so far as the discussion of the 
subject relating to the Army is concerned, Clause (3) of vSection 6TA 
provides that that shall not be open to discussion also without the 
Governor-Generars direction, I will read that again, My Lord : — 

nor shall they be open to discussion by either Chamber 
at the time when the annual statement is under considera- 
tion, unless the Governor-General otherwise directs.” 

Chairman: Will you help me with this, Sir Tej, merely as a 
matter of detail ? Has there ever been an occasion -when the Gover- 
nor-General did direct? 

Sir Tej Bahadur Sapru: I was just going to come to that, My 
Lord. The interpretation of this Section has given rise to a great 
deal of difficulty in the Legislative Department of the Government 
of India and also, I- believe,, “at this end. In point of fact, soLar' 
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as I know— aad I skoiilcl like to refer tlie' matter to Sir Mntanomad 
■Skafi, who succeeded me in that portfolio — I am not aware .that' any 
particular border was passed -by the Governor-General : at that time 
throwing: it open; for discussion, any more than that the Governor- 
General ever , prevented the , discussion of it. I refer the point also 
to Lord Beading. In actual practice the matter does ' conie ; np for 
discussion in the Indian Legislature at the time when the supply is , 
demanded. 

Lord Reading : I can, speak- only -for the time when I was there. 
There was always an order that discussions' should be allowed. 

Mr:, ' Iyengar. : Every year ' a notification is published' that. , the 
Governor-General has permitted discussion of the subject. 

Rord, Reading.: Every year. . ■ 

. Sir : Te.j Bahadur Sap7m : I stand corrected. The position is, 
therefore, that without the permission of the Governor-General 
matters relating to the Army cannot even be discussed in the Legis- 
lature, and certainly, as the Statute itself shows, they are outside 
the vote of the Legislature. 

iSTow, during the last ten years or so there are three landmarks 
which can be pointed out in regard to the Army in India. Eirst of 
all, as I will remind Lord Beading, he appointed a Committee 
which was presided over by that very distinguished soldier, Lord 
Bawliiison, who was at that time the Commander-in-Chief, and on 
that Committee both my friend Sir Muhammad Sliafi and I had 
the honour of serving as members. 

Sir Muhammad Shafi: And Sir Denys Bray. 

Sir T ej Bahadur Sapni : And probably there are some members 
of this Bound Table Conference who appeared as witnesses before 
tliat Committee. That Committee submitted a Beport which until 
last year at any rate never saw the light of daj. 

That Committee was followed by another Committee, a secret 
Committee of which the oxitside world knew nothing until last j^ear. 
I am referring to the Committee presided over by General Shea. 
After that we had another Committee presided over hy General 
Skeen, and that Committee submitted a Beport which "in Indian 
political parlance is now known as the Skeen Committee’s Beport. 
My friend, Mr. Jinnah, was a member of that Committee, and I 
believe there were one or two other members of this Bound Table 
Conference who served on that Committee. 

Sir Muhammad Shaft: And the Shea Committee Beport was 
never placed before the Skeen Committee. 

Sir Tej Bahadur Sapru : As Sir Muhammad Shafi says, that 
Beport was never placed before the Skeen Committee, a fact which 
was elicited last year during the sitting of this Bound Table Con- 
ference-,.^ 

'■ while All this was •going A scheme was evolved which 

is genemliy Imown ns the "Eight Scheme; that is to say, eight 
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units were reserved for tiie experiment of Indianisation, so ; far as; 
tke officers attaciied to them were" concerned. I freely confess that . 
I did not believe in the io.erits of that Eight Units Scheme, even ..at 
the time when, the Government , of - India were in ■ cnrrespondeiiee-- 
with the Secretary of State ahont it; ■ and, with ^all apologies to ■ 
those who believe .or who have believed in that scheme, , I confess', 
that ten years^ experience does, not -enahle me to alter my position , 
or iiiy view with regard to that scheme. 

■ Now, as Tour Lordship knows very well, right up to the 
1919, or 1920, there -was not a single Indian officer vffio had the ■ 
privilege and honour of holding^a King’s .Commission in the ■Army, 

It is true that during the last ten years a number of Indians 
have been taken into the higher ranks of the Army, men who have 
received education at Sandhurst or have otherwise qualified them- 
selves for that position. Without pledging myself to accuracy, I 
believe the number of such men in the Indian Army does not exceed 
about seventy-one at the present moment. 

We have, therefore, all along felt that unless and until vsonie 
definite steps were taken, some definite policy of a coritinuoiis 
character adopted which aimed at a speedy Indianisation of the 
Army, it would be impossible for us to say that in the matter of 
defence we were as self-contained as are some of the Dominions in 
the British Gomriionwealth of Nations. The whole problem, there- 
fore, is how best we can secure that end, how soon we can reach that 
stage. 

I realise that the Army is a very delicate m.achiiiery, and I 
realise the danger of laying upon it inexperienced hands or trying 
experiments with it. No one is more conscious of the danger in- 
volved in so doing than I am. At the same time, it would be idle 
to pretend that there was not a feeling present in our minds that 
so far as the Indianisation of the Army’ is concerned, the process 
has neither been so continuous nor so speedy as we should have liked 
it to be. . . . . , 

Therefore, the immediate problem before iis is, if we are going 
to get responsible Government at the Centre, what we are to do 
with the Army. Is it to come within the purview of the Federol 
Government or is it to remain outside its purview? Tour Lordship 
will remember that last year in the course of discussions I ventured 
to point out that according to the scheme we were then considering, 
the Army and the External Eelations would be federal subjects 
from tbe very start, though as a matter of agreement and arrange- 
ment during the period of transition they would be outside the 
control of popular legislation, and that observation of mine made 
last year was agreed to by Tour Lordship. 

Well, there are two possible views which can be taken witli 
regard to the Army. One view which is put forward by what I 
may call the more advanced section of Indian politicians, is that 
the Indian Army would be a subject from the very start within the' 
control and within the purview of the Indian Legislature, that 


972 


there slioiild be an, Indian Member -of tlie Arni}^^ ^wbo.^slionld be, 
.from tlie conimeiiceiiient of tlie.. new constitntioii responsible, to , the 
Indian; Legislature.' The exponents of this view would, perhaps' be 
.pinpaxed t-o: accept certain limitations on. the power of, the Legisla- 
tiire; ill ' relation to this Member. ■ 

, ■ The, 'other vie'w is that during the period of transition . yon may 
have' an Tiidiaii Member — indeed,, joii must' have , an. Indian. Mfember 
— who shall acqnire inside knowledge and -.experience of the Army 
administration, who shall cultivate a direct knowledge of the pro- 
blems connected^ with the organisation of the Army, out rvho shall, 
under the Statute, continue responsible to the Crowii—that is to 
say, .. to the Governor-General. This Army Member . will be , a, 
member' of ' the general Cabinet; he will take part in all the pro- ■ 
ceedings of the Cabinet, put forward his schemes before the Cabinet, 
invite discussion on those schemes on questions of policjy affecting 
the Ainiiy, and similarly take part in the discussions relating to 
subjects outside his own jurisdiction, but so far as his ultimate 
responsibility is concerned, that will be to the Governor- General 
and not to the Indian Legislature. That was the view that I put 
forward last year. It was open to the objection that the position 
of the Army Member, such as I contemplated it to be, would be an 
anomalous one. The fact that it would be an anomalous one is, to 
my mind, not an effective answer to the argument that I advanced. 
Frankly, when you have got to provide for a period of transition — 
and it all depends on whether you want a period of transition or not 
— you must be prepared to put up with a certain amount of anomaly. 
You cannot have your constitution perfectly logical during the 
period of transition. These were the views that I formulated last 
year, and I do stand by those views now. 

Coming to the other alternative, which I attributed to the more 
advanced school, I ventured to express my opinion, most humbly 
but very clearly, that you cannot make the Army Member partly 
responsible to the Governor-General and partly responsible to the 
Legislature. There is no such thing as divided responsibility in a 
matter of that character. In other words, if I may sum up the 
position, it really comes to this. I am suggesting a scheme of 
limited responsibility of the Governor-General. Those who differ 
from me suggest a limited responsibility of the Minister in charge 
■of the Army. The question, therefore, is which of the two schemes 
shall be accepted and wdiat are the contents of that scheme. I 
would put it in this way. I would have an Indian Army Member 
in charge of the Army portfolio. 

So far as the technical side of the Army is concerned, so far as 
questions relating to discipline and drill and mobilisation are coii- 
cerned, they will be matters wuthin the jurisdiction of a Commander- 
in-Ohief who shall be appointed by the Grown and who, for many 
jmxB to come, is bound to be a British ’Officer of high rank. Possibly 

order to give your Army Member a fair chance you might asso- 
ciate with him an advisory, council i hut these are questions of detail, 
' and I will leave them 'aside; b-- - ■ ''V-'.. 
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This, Army Member, will be responsible to the Governor-Generaly 
blit be cannot be responsible to" the Governor-General^ and indeed 
be cannot' discharge his responsibility to the Governor-General ^ 
unless and iint.il we make some adeqnate provision for supply. ; And 
,I do ' suggest that it should not be beyond the possibility of .states- 
■ manship to come to an arrangement with regard to „ that .matter. 
My concrete suggestion, ' therefore, is that you , must' arrive at, ,a 
basic figure which may be necessary for the expenditure of the 
Army for the next five, six or seven years. That basic figure may 
"be arrived at b}^ mutual discussion among members of , a committee 
"which you may appoint now% and when that has been arrived aty 
let that he the basis ' of " a' contract between the Governor-General 
and the future Government of India. Indeed, I see that it will 
probably be necessary for you to make some special provision to get 
over the difficulty of the first year of the new constitiition, and I 
therefore suggest that before that new constitution comes into force 
power should he given to the Governor-General now to enter into 
that contract, and that the new Government should inherit that as 
a part of the constitution. Let that basic figure be revised from 
time to time by a committee consisting of members of the future 
Federal Government and the representatives of the Crown, and let 
there be a provision that the figures arrived at from time to time 
shall form the basis of contract. 

]N"ow, I do not think that even from a strictly constitutional 
point of view it could be said that such an arrangement would he 
inconsistent with the dignity or powers of a responsible Legislature,, 
because it is open to a responsible Legislature to come to an 
arrangement by agreement with the Governor- General for the 
protection and safety of India. 

Chairman : Would you kindly help me with regard to this? I 
am quite following, and with very great interest, what you are- 
saying, and I have no doubt you are coming to this. I quite follow 
what you say wdth regard to this basic figure for the next five, six 
or seven years. But would you mind Just dealing with one matter 
which I hope will not arise and might not arise? What about a 
sudden emergency? 

Sir Tej Bahadur Sapru : I am going to deal with that presently,. 
;My.::.Lord a: 

Chairman : Thank you. 

Sir Tej Bahadur Sapru : This arrangement that I have just now 
put before Your Lordship and before my colleagues only relates to- 
nornial expenditure. 

Chairman : Yes, that is right. 

.Sir Tej Bahadur Sapru : But we must be prepared to provide for 
unforeseen contingencies. 

. Chairman: Yes, for emergencies. 

'■ 'Sir Tej' Bahadur Sapru :CF ot emergencies. , During this very;' 
period when this contractual system may be in force, clouds inay ' 
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;.appear o'li tlie Indian frontier, trouble may arise for wliicli no provi-» 
sion .has, been iB.ade in the Budget, and I do .snggest that we niiist 
■give special power to the GoTernor-General to .meet these emer- 
•geiicies during the period of the transition. We ought not to hesi- 
tate in .'giving,, that power to the Grovemor- General Ijecanse, fortn- 
iiately for iis, these emergencies xlo not arise on every day of oiir 
■life .ill India,. ■ ' 

Chairman: No. 

Sir Tej Bahadur Sapni : Life otherwise would he intolerable. 
Now, it will be noticed that all this arrangement that I have sug- 
gested is strictly limited to the period of transition. How long 
that period of transition will he, what steps we shall take to curtail 
that period of transition, is a different question. Much will depend 
upon what steps we take to bring into existence the proper organ- 
isation or the proper edncational institutions for the training of our 
officers in every branch of service. 

Chaii^inan : Would you forgive me for again interrupting you, 
■so that I may get it in my mind? You are speaking of these clouds. 
Of course I quite understand what you^mean; a cloud no bigger 
than a man’s hand, as we know, may develop into a storm. 

Sir Tej Bahadur Sapru : Yes. 

Chairman : And then I quite agree with you that the Governor- 
Generahs powers on an emergency arise. I suppose it would be for 
him to judge when the emergency does arise? 

Sir Tej Bahadur Sapru.: Of course. 

Chairman: Yes, thank you. 

Sir Tej Bahadur Sapru : Under the sj^stem that I am co.ntem- 
plating, although constitutionally the power will rest with the 
CTOvernor-General, yet I imagine that no Governor-General will 
-entirely depend upon constitutional powers and ignore the advice of 
those who will be associated with him. 

Well, My Lord, that is the provision that I would make for the 
financial security of the Army. There are, however, other equally 
vital questions connected with the Army, and some of those I 
propose to take up now. 

Mr, Joshi: Does Sir Tej Bahadur Sapru think that no part at 
all of the Army Budget would he votable? Does he propose that 
the control of the Viceroy should be exercised by means of the power 
of certification of the grants, or that there should he no voting 

Sir Tej Bahadur Sapru : I will deal with that, if you will kiiidhr 
hear with me. 

I am coming now to some of the other points. As Yoxir Lordship 
knows, the opinion is held very strongly in certain quarters — do 
not Justify, that opinion any more than I attack it; I am only stating 
a fact— that the sfee.of the Indian- Amy k such as to require ‘careful 
'considemti'on;--'/!!!^ othet words, iftusffield' that the Indian Army, m 
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€t is at preseat, is .iiiucli too large for' tke needs, of the 'country^ and 
■■'tliat there is room for its rednction. ■ 

. ISTow^ I express, no opinion 'on that question one way or the other 
•:at the present, moment,, and I certainly do think that' we shall 'be 
'better .able to deal with a question of this character when the, new. 
constitution .has,, been established, when the new Army Member has 
...been installed' in his position, when lie has received proper advice 
'•and has had access to information and knowledge which is denied 
to,, every one of ns who, are outside the charmed circle of the Goverii- 
'm,ent, I ,shoiild give the Army Member of the fixture ■ some time, to 
v'cvolve , a policj^ of his own in regard 'to the size of, the Army, then 
to xlisciiss the':, matter with the Governor-General, then to cultivate 
the opinion of the Legislature in his own favour and to cultivate 
the opinion of the country, and then as a responsible Minister — ^that 
is to sa}^, as a Minister responsible to the Crown— he should raise 
■ the question with His Majesty’s Government here. 

That is the plan that I would propose to follow. If I were to 
raise the question of the size of the Army at present, and if I were 
to put forward the argument that in my opinion one hundred and 
.seventy thousand men are not necessari^ for the Indian Army, but 
that only one hundred and fifty thousand men are needed, and if 
I were asked why one hundred and fifty thousand and why not one 
hundred and forty thousand, frankly I should not be able to justify 
my position; I have not the necessary knowledge, the necessary 
facts, and the necessary information about those matters. 

The position will be quite different, however, when the question 
is handled by a responsible Minister who has had access to all that 
information which is denied now to the outside world, and who will 
be prepared to come, with the position belonging to him, and say, 
^ ' I am ready to take the responsibility for the Army, and I am 
ready to assure you that the Indian Legislature is prepared to take 
the responsibility for the Army.” Ton cannot then ignore his 
advice and his demands in the same manner in which you may 
possibly ignore our advice in this matter now. 

I would also like to dispose of another question connected with 
the size of the Indian Army, namely, that relating to the British 
troops in India. There has been a demand for some time past by 
Indian opinion that there should he a policy of progrcvssive reduction 
of British troops in India on economic and financial grmmds. That 
question was also considered, so far as I recollect, by the Eawlinson 
-Committee. I would say that it is not enough for the Government 
of India to tell us that during the last ten or twelve years they have 
reduced the British troops by ten thousand or fifteen thousand. 
What I would say is that there must be a continuous policy, subject, 
no doubt, to over-riding considerations of general safety. The 
policy must be one of a continuous character. It must be steadily 
pursued, and it must not be varied from year to year, unless, of 
= course, as I have said, over-riding considerations come in. 
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' It is' perfectly true^ tliat^ during' tke last two or 'tliree .montlis "tke" 
Finance Meiiil3er of. tke GoTernment" of India. . kaS: announced . 
reduction of roilitary . expenditure of four: croxes of rupees. Well^ 
he would not be an expert, whether on the military or other side; 
of life, who did, not. claim that, in regard .'to matters 'within Ms ’■ 
specialised sphere he alone was right and everybody else was wrong. 
I do not, therefore, blame the military experts if they, hold and- 
strongly hold that the reduction of military expenditure has arrived 
at a point beyond which it would be dangerous to go. Personally 
vspeakiiig, I am not satisfied with regard to that, I certainly think 
that there is considerable room for reduction, and whether you like 
it or not, the size of the Army must be determined by the capacity 
of the people to pay, Indian finances are, at the present moment^ 
in a bad condition. You have raised such heavy taxation during 
the last six iiionths, not with the willingv consent of the people, but 
in s]>ite of their protests, that you dare not go on with this system 
for a very long time witliout giving Indian opinion an effective 
voice in the matter of taxation, and without effecting economies of 
a substantial character. By seeking to protect India with an Army 
of a size entailing such heavy expenditure, you may endanger the 
very object you have. in view. Therefore, I do say that this ques- 
tion will have to be tackled very seriously, but I also say that for 
laymen like myself, and, if I may add, laymen like Mr. Gandhi 
and Pandit Malaviya who will presumably speak on this question, 
it would be extremely dangerous to express themselves dogmatically 
at the present moment. I have enough patience to let the question 
:rest for a year or two, and be raised by a M responsible to' 

the Crown, whose advice neither His Majesty^s Government nor the 
very cautious India Office dare ignore. Therefore I do say that it 
miust be distinctly understood that we want an Iiiclian Member of 
the xiriiiy, who, though responsible to the Crowai, will be competent 
to raise t]).ese questions with you whenever he may feel himself 
equal to doing so, after stud^dng all such material as may be laid 
before him, and after receiving such expert advice as may be 
available. 

There are just one or two matters of a less difficult character 
wdth which I wull deal now, and then I will pass on to the question 
of Ixulianisation. One of the things that I should like to be laid 
down definitely beyond all dispute now is that the ranks of the 
Indiiiii Army shall be open to all classes of people in India. My 
Lord, I will, ask you to compare joxiv policy of recruitment now 
with the policy of recruitmeait which obtained in India in the days 
of- the East India Company. At-that_trmi6 there was no bar against- 
anyone. This division of the population of India into martial and 
’ non-'martial is an arbitrary division has arisen owing to the 

political "exigeiicies indhc or sixty years, and I see no-* 

u'easoii why' any man of any- caste’ or of any religion should be- 
debarred from entering the. i^rmy provided he satisfies the necessary 
conditions requirMLor an: Amy. career* I would place no ban orr 
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■^meiii'bers .of , the Depressed Classes; indeed.,. I'. ask,. yon to open tlie. 
xanks of the Army' to the Dep.i*essed Classes. 

.Passing to the next point, what I will say .is this— that tit'tlie ' 
p.resent moment it is open to you foxemove' the Indian troops and 
nlsO' the, British troops from India.' to 'any part of' the British. Empire 
•without ' ever referring the matter to the Indian Legislature. . All 
;that the Statute requires is. that" if the Indian finances, the Indian 
revenues,, 'are made .responsible for expenditure incurred outside 
India, then the sanction of Parliament will be obtain. ed, Init, there 
is nothing to prevent you from sending our troops to ■ .Mesopotamia, 
.Palestine or .any' other part of the world, where .Empire .''exigencies 
require this to be done, and, indeed, this was done during the war, 
but of course that was a different situation; Imperial needs at that 
time were of a supreme character, and I am not drawing any 
analogies from that, but I do suggest that in future the law must 
be made absolutely clear that so far as the Indian section of the 
Indian Army is concerned, although the responsibility during the 
period of transition for the Army maj^ remain with the Governor- 
General, the Indian Army shall not be sent outside India without 
the consent of the Indian Government or the Indian Legislature. 
I say nothing with regard to the British section of the Indian Army, 
l3ecause that stands on a separate footing altogether, that is ulti- 
mately responsible to the British Parliament here, and, indeed, the 
British Parliament cannot divest itself of its responsibility so far 
,as the British section of the Army is concerned, 

I shall then pass on to the last question connected with the 
Army with which I propose to deal, and that is with regard to 
military schools, colleges, and institutions. The suh-Committee of 
this Conference which was appointed last year went into this ques- 
tion and indicated its general policy in the Report associated with 
the name of Mr. Thomas. In accordance with that recommendation 
a Committee was appointed in India, I believe in March last, and 
that Committee has submitted a Report. Let me tell you frankly 
that Indian opinion is not satisfied with the Clietwode Report. We 
think that the rate of progress prescribed by that Report does not 
meet the requirements of the country, and we feel that it does .not 
reflect the spirit of the recommendations of the Thomas Committee 
held last year here, and, therefore, I do say that the Statute must 
lay an obligatioriL on the Governor-General which will be discharged 
■through this Army Member that he shall maintain certain military 
institutions for the training for the higher ranks of the Army of 
Indian officers. Whether you will make the Budget so far as these 
institutions are concerned open to the vote of the Legislature or 
■whether you will keep this part of the Budget also out of the 
purview of the Legislature is a question on which I admit there 
can be two opinions, and so far as I am concerned I will express no 
opinion until I have heard the opinion of my colleagues in regard 
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■: Now^ 'My Lordj 'I .will just remind tEe Coiiimittee of tie reconi-' 
menclations of tie Goinmittee" appointed last j^ear liere. Tie tlree-'^ 
important , reconimendatioiis were as follows : — ■ 

Tlat immed.iate steps be taken to increase sxilstaiitially' 

' tie rate of Indianisation in tie Indian Arni}^ to make it 
, , coixi.meiis'arat8 witli tie. main object in view, laving regard... 
to .all relevant considerations, sucl as^ tle^ maintenance of. tie ■ 
requisite .standard of efficiency..' (Mr. Jinnal dissented, and.:, 
desired a clear indication of tie pace of Indianisation.) 

Chairman: Tlis is page. 62 of otir Keport. 

Sir Tej Bahadnr Sapru : How,.' before'I pass to tie second .reco..ia-- 

■inendatioii, I personally liold tlat tie pace of Indianisation may be- , 

slow. in. tie beginning, but as time .goes on it will increase very 
substantially. ■ It will mud depend' npon tie ainoimt of interest: 
tlat' we take in. developing our militaiw" institutions and iipon'tl.e- 
policy of Indianisation tlat will be evolved by the Indian Member 
of tie Army and tlat may be supported ly tie Go vern.or- General.. 

I am quite aware that according to tie Eawlinson Committee tie 
period prescribed was, I believe, thirty years or twenty-eight years. 
Well, nearly nine years lave since expired, and notling las been 
done really of a substantial character so far as that recommendation 
was concerned. Speaking for myself, I should not like to commit 
myself to any period, twenty-five years or twenty-eight years or 
twenty years, because I know and I feel tlat, when once tie proper 
organisation las been brought into existence, tie rate of progress 
will be — ^whether xve like it or not, whether tie British people like 
it or not — ^mucl more quick than we imagine it to be. It is for 
tlat reason tlat I am not going to commit myself to any particular 
period. Of course, it would be wrong to infer tlat I suggest that 
tie ra,te of progress may he fifty years or sixty years or seventy 
years.. My answer to. tlat is very simple ; Indian sentiment will be- 
tie surest safeguard against such delay, intentional or uninten- 
tional. But I do not want to bind m3^self down to any period of 
twenty-five j^'ears or twentj^-eight j^ears at this particular moment. 

Now, My Lord, tie second recommendation of tlat Committee 
was : — 

That in order to give efiect to (a) a Training College in 
India be established at the earliest possible momeiit, in order 
to train candidates for commissions in all arms of tie Indian 
de;fenee services. Tlis College would also train prospective 
officers of tie Indian State Forces. Indian Cadets should, 
however, continue to he eligible for admission as at present 
to Sandhurst, Woolwucl, and Cranwell/’ 

Now, My Lord, I support tlat. There is only one observation which ■ 
1 would venture to make with regard to tlis. Indian opinion with 
'regard to the establishment of ■ such a College and to the training' of 
Indian 'officers, is extremely sensitive.- . 

, Wa^do not wish the tq;.h,e left to' the passing whims ' of ' 

successive Gommanders-in-OMeL' v'yOne'Commander-in-^hief may be” 
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a progressive may who believes that, India can be made self-siifficient" 
in the matter of defence, another' Commander-imOhief may ' be an/, 
extremely conservative and cautions man. , I want the Indian Legis- - 
latnre, therefore , to have an'efiective voice in the matter of military" 
training,. and, the upkeep, of these, colleges and institutions for the- 
training of Indian officers., 

I pass now to the third matter, namely, that in order to avoid' 
.delay the Government of India he instructed to set up a comniittee ■" 
of experts, both British and Indian, including representatives of" 
the, Indian. States, to work out 'the details of tlie estaMisliiiieiit of 
siieh 'a ,eollege. I have just said that such a committee has been 
ap,pomted and has met and submitted a Beport,: and. that Beport 
,has.,.not satisfied any section .of In.dian opinion, as. far .as I know. 

These, My Lord, were the recommendations with regard to the* 
training of ',Officers. Biirther, that. Beport also referred to the faetr ' 
that Indian opinion attached great importance to the reduction of 
the number of British troops in India to the lowest possible figure, 
and recommended that the question should form the subject of early 
expert '■ investigation. T have already referred to 'this matter, hiB/ 
I .wish .to, point out that the early expert investigation suggested' 
in this paragraph has yet to come about. 

At the present moment these are 'all the matters relating to the'' 
Army v/hich I inteiuled to take up, and I shall now pass to the nexi- 
qiiestion, which relates to External Affairs. 

il/r. Joslii: May I point out that I asked Sir TeJ Bahadur Saprii 
a question? 

Sir T ej Bahadur Sapru : I have already answered that. I say 
it is open to discussion whether the Budget relating to the military 
forces and so on should he open to vote or not. Beyond that I am 
not prepared to go. 

Chairman : Sir Tej Bahadur Sapru has been of very great 
assistance to us, if he will allow me to say so, as he always is. Bo 
you think we might relieve you, Sir Tej, by asking Pandit Madan 
Mohan Malaviya to go on with the subject of the Army, and. then 
come back to External Affairs? 

Sir Tej Bahadur Safru: That will suit me better. What I 
would say, therefore, is that while on the one hand it may seem 
to some of my countrymen that 1113^ scheme is rather a cautious one, 
on the other hand I feel very strongly that, having regard to the 
delicacy of the Army machinery, and haying regard to the fact 
that we cannot afford to plaj^ with fhat machinery, if mj humble' 
suggestions are taken into consideration I think we shall lay the 
surest foundations upon .which we can build up the entire super- 
structure of the defence of India within, probably, a shorter period 
than some of us imagine. 

Dr, Amhedkar : I should like to 'know what view Sir Tej Baha- 
dur Sapru has regarding the relationship which should subsist 
between the Army Member and -the Commander-in-Ohief, ' Would 
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Comniaiider-iii-Cliief be merely ' tbe, bead of , tbe department 
. nnder tlie coiitrol 'and , siiperYision of tbe Ministei^ oir ''Member ,, or' 

.Yfoiild jou give bim. certain powers with wbicb tli6,,Army Member 
wo iild .not. bave the r.igbt to' interfere?. ■ ■ 

Siv 'Tej.' Bahadur : ! not prepared to' go into" details j, ' 

blit as I conceive ' the position of tbe Army Member be, will .deal 
'■with general questions of 'policy, financial, and' otherwise, .but, lie . 

•will have no power to deal with ".technical or administrative matters . . 

relating to the Army and, if be is wise, even if' be 'has sncli 'power 
be will not exercise it. I have no' personal knowledge, of 'tbe. matter, , ' 

but I appeal to my British .colleagues ' here to say what exactly the l 

position ill' England is with regard to the' Arm,y.^ The Secretary of 
State for War' has probably no power to interfere with the internal ' ',:r| 

.discipline of the Arnw but deals with- big qiiestioii.s of policy. I , ,, 

.-•cannot forget one period of your -Army history, the period of tbe 
-.Duke -of ' Cambridge. 

Pandit 31. 31. 3£alaviya : Lord Chancellor, I 'am sure we all feel i 

very grateful to Sir Tej Bahadur Sapru for tbe very lucid and able 
manner in wbicb lie has opened the important subject of ISTationai 
Defence. 

I agree with Sir Tej to a large extent in what he has said. But 
there are some vital points on which I disagree. I think we are all 
agreed that with the establishment of responsible self-government, 
the most important responsibility which devolves upon us Indians 
is for national defence. I do not think there can he two opinions 
on th'iS subject. During the discussions held last year it was stated 
by tbe sub-Committee wbicb was appointed to deal with this ques- ; 

, tion that it must be recognised that the responsibility for the defence 
-of India must hereafter rest upon the shoulders of Indians. If that ; 

is so, then I ask — and I am sure everyone will agree — ^that Indians • 

be given a fair chance to discharge that responsibility. That : 

.responsibility demands that the}" should build up a national Army ? 

„.and maintain it in elficiency. That demands that they should offer • 

all the assistance, financial and otherwise, which the Army as it 
exists may need. To enable them to discharge that responsibility 
and also to preserve peace and order in the country, and therefore ; 

to ensure progress, it is essential that they must have full control ^ 

of the Army. Unless the full control of the Army is vested in the 
future Legislature, I submit that the responsibility of building up * 

a responsible government in the country will not have been started 
under fair conditions from the beginning. If there is an idea that 
the National Government has.no control over the Army, the situa- 
' _ tion, will be regarded as anomalous.. It cannot inspire the same 
‘Confidence in the Government's' would be inspired if it were known 
i’tbat the Government was a' full Government, having all tbe-respon- ^ 

■ ■ ' ' eibilities and powers wbicb every civilised Government possesses. ' I 
submit,," therefor e, than on. ibis' vital .-question the Committee sbouH 
■ make its min4'qmte.cle^;ibatin.;0rder ^ help Indians to discharge 
•the responsibility it is essential that the 
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control ' .of Arinj^- slioiild' be^ ' paS'Sed on to ■ them ■. from . the-' 
beginning. ' ' 

• If that is agreed^ I should say that I agree with Sir Tej Bahadur, 

Sapru that one,' of the ■ important 'things to do is to appoin.t:aii 

Indian ;as, the ,,Amiy Member., The 'appoiiitinent „ of an . Indian 
Member' of the,. Army 'was advocated hj" me, before the, Bawlinsoii 
Committee in 1921 , and I am -glad that it, has found 's'ucli, stro„ng 
support from' Sir Tej Bahadur Sapru and other members who spoke 
last 3?'ear. But while I .am agreed as to the, necessity of the appoint- 
ment' of an Indian Army Member ,as the, 'first step to .enable Indians, 
to organise national defence, 'I do not .agree with Sir Tej Baha.dur ■ 
that this Member should be responsible to the Governor-General. 

I submit that he should he responsible to the Legislature as other 
Ministers in a National Government will be. But it may be said 
that there is a difficulty in the waj^ and that that difficulty arises 
from the presence of British troops in India. The Committee is. 
aware that the Army in India consists of two parts. One is the 
Indian Army proper, which consisted in 1928 of 158,143 Indian 
soldiers and 4,833 Indian officers with the Viceroy’s commission, 
6,998 officers with the King’s commission, and British soldiers to 
the number of 61,537. I think it will be generally agreed without 
much difficulty that the Indian M'ember should have charge of the 
Indian Army, the Army which consists of Indian soldiers and 
which is officered largely by British officers and parth^ by Indians; 
but there is a difficulty felt, I understand from conversations which 
I have had with some of our British friends here, regarding the 
transfer of the control of British troops tO' the Indian Member. It 
is said that British troops will not take their orders from an Indian 
Member. I have been very sorry to hear this. I thought that our 
British fellow-subjects desired that India should remain within the 
British Commonwealth of Nations and that they had recognised 
that it was essential for that purpose that w^e should be put on a 
footing of equality with them in all matters, that we should be 
equal partners, and if we are equal partners and equal fellow- 
subjects then I submit it must follow' that whether an Indian 
happens to be the officer wdio gives the word of command or whether 
a Britisher happens to be the officer who gives the word of command, 
the command, must be obe^’^ed by everyone as a matter of duty ; but 
if this is not acceptable to our friends of the British Delegation, 
then I submit that a very great difficulty will arise in building up 
the national Army for national defence. In this connection I 
would also say that the question should be looked at in the light of 
the fact that the presence of British troops is not desired by British 
statesmen to be a permanent feature of the new organisation in 
India, that everybody agrees that the British troops are to stay 
there for a limited period only^. If that is so, there is greater 
reason wdiy it vrould not be insisted upon that the British troops 
vshoiild not ordinarily be under the control of the Indian Member, 

I wish to make it clear that when I speak of the control of the 
Army by an Indian Member.-i/ffiean the same kind of control as ia 
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-exerciseci by such a Member ■ under every civilised govemment,. 
I, do not imagine that there; should be any interference, with drill, 

• discipline, field operations or the equipment of ..the Army, and so 
■on;, all those matters of a technical character will be within the 
■Special , province of , the Commander-in-Chief, advised, as Sir TeJ 

■ rSapru ' has suggested, by an advisory council, which I think would 
rbe a very desirable thing.' But all matters of a non-technical 
'■character should be within the jurisdictio.n of the Army Member. 
"He should also have the power to. require the Comma^nder-iii-.Chief, 
or the Officer Commanding to move the troops from one part of the 
country to another wherever there may be a necessity for it. There 
may be a difficulty in the minds of some of our friends that the 
Indian, Member may not some time 'send out the troops where:, they 
.may be needed. To meet such an emergency in a case of that 
eharacter, I am willing that we should provide in the constitution 
that on a proved danger from outside or a proved breakdown of the 
machinery of government the Governor-General may, if he thinks 
it necessary for preventing external aggression or internal com- 
motion, suspend the constitution to the extent necessary, and him- 
self take charge of the Army. A provision like that will enable 
any emergency to be met, and with that provision I do not see 
why there should be any objection taken to the exercise by an 
Indian Army Member of the powers which such Members exercise 
in this country and in other countries. 

Chairman: Will you kindly help me there? I have taken a 
short note of what you have said, not in your good language but 
to remind myself: — 

on a proved clanger, whether external or internal, the 
Governor-General to take charge.’’ 

Pandit M. M. Malaviya: Yes, to suspend the con.stitution to 
the extent necessary and to take charge. 

Chairman : Yes, that follows, and take charge of the Army. It 
is on a proved clanger,” and I suppose the Governor-General 
would be the person who would decide whether that danger existed. 

Pandit M. M. Malaviya: Yes, but he will discuss the matter 
with his Ministers. 

Chairman: Yes, unless he is a very foolish man. 

Pandit J/. M. Malaviya: He will also record his reasons. 
Those will be the safeguards against any hasty exercise of his 
power. 

^ Chairman : He will record his reasons.” What in — some 

newspaper? '■ . 

' Pandit M. Jf. .Ho; My-Bord, I do not think that a 

• .‘Gqwxnor-General records'ffiia reasons in newspapers. '• 

OlmirmOm: I- was- wondering' where" 'lie diould record it— in^ 
.some hook?. ^ ’ ‘w- ' 

Pmdit M. lfA«w.*^Becdtddt;Sifipng the' ’State' papers— ^ 
m some paper 
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.. vClmirman: ,]!fot .necessarily for p.nblicatioii .to ^tlie Press? ,■ 

' ' FarhMtr M , M . 'Malaviya : No,. 

\ . CTiairmmi: '! am .iniicli obliged. ' ' ' 

Pandit i¥. M, Malaviy a: TTnlesa be sboiild tbink' it, necessary. 
'Tbere may be an occasion when to jnstif y , bis action be may ,wisb 
it to, be .known, wby be bad taken tbat extraordinary step. 

JTow, 'M.y Lord, tbat is one matter on wbicb.I .regret, to, say I 
differ from my friend Sir Tej Bahadur Sa.prii ; but I think it is a 
.matter on which an agreement should still be possible, because I 
, -wish to provide ior what I think he also wants .to provide for, r 2b., 
that in case of a difficulty the difficulty should be met by the exer“ 
else by the Grovernor-Cxeneral of his emergency powers. 

Then, My Lord, there are other duties which will devolve upon 
the Indian Army Member, and the most important of these is the 
duty of building up the national Army. The lu-dian Army is, as 
I have said, one Inmdred and fifty-eight thousand strong, and the 
capacity of our soldiers has been proved. 

Chairman : Did you say that was the 1928 figure? 

' . Pandit M. M, Malaviya: Yes, 1928. 

Chairman : I have got the last ore, which is one hundred and 
sixty thousand. 

Pandit M. M. Malaviya : Thank you. When I come to the 
question of expenditure I shall remind the Committee, in support 
of what Sir Tej Bahadur Sapru has said, of the need for economy 
in military expenditure. The question of the continuance of British 
troops in India requires to be examined from two points of view. 
Pirstly, the need of them in the country, owing to the apprehension 
of danger from outside or inside; secondly, the question of economy. 

Charnmn : I hope you will touch on these two points, because 
I am very anxious to follow you on these points, if you will kindly 
in the course of your remarks address yourself to twvj questions. 
I would like you to tell 11 s, firstly, whether you consider the Army 
as at present constituted too large ; I should like 3^111 opinion ; and, 
secondly, whether you think it is being run too expensively. They 
are two different questions rather. 

Pandit M. M. Malaviya : M^’’ Lord, I consider that the Army, 
as it is constituted to-day, is too large— much larger than the needs 
of the countn’ and the capacity of the people to bear the expendi- 

Chairman: We will come to the capacity in a moment. What 
do 3 ^ou sa 3 - ought to he the size of the Army in India? Have you 
come to any conclusion? 

Pandit M, M. Malaviya : I should not myself venture an opi- 
nion on that” matter ; butVhatY would .suggest is in support of 
what Sir Tej Bahadur Sapru has said, with a little variation — ^that 
we should appoint a Committee, consisting of militairy experts and 
Indian public men to go into this '-guestion of what,. the, six® of .the- 
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'Army sKoiild be^ and report on it, and, that the future .Governmeiil 
of India should act npon its recommendation. .I. am willing that 
■ such a. Committee be appointed even now, and that the recom- 
mendation of the' Committee, accepted by represeiitatiYes of this 
Conference and His .Majesty’s Government may become part of 
oiir 'agreement on 'which the new constitution is to be based. *' I 
do not venture to suggest' what particular reduction should be made- 
because it .is not for a layman like me to express that opinion. ' 

Chairman: Ho, quite right. 

Pandit J/. Jf. Malamya: But I do submit' that the" Army is 
greater in numbers than it should be. 

Chairman: Then are you contemplating a fixed number or a 
fluctuating number? 

Pandit M. M. Malamya : I contemplate a fixed number of the 
standing Army ; but I propose that we should do what other civi- 
lised Governments have done : add to that standing Army a 
national Army. Japan started with a small national Army. It 
has had a very large militia. India needs a militia. India can- 
not go on paying for a standing Army to the extent that it does 
at present. Therefore, my proposal is that there should be a small 
compact standing Army of the size to be determined in accordance 
with the opinions of military experts and public men, and that 
there should also be a militia which shoxild be quite large in number 
and which should he available in an emergency. In that way the 
training of the people for national defence will he expedited, and 
there will also be a great deal of economy in expenditure. 

Chairman: What period do 3^11 contemplate for a militiaman 
to serve? 

Pandit M. M. Malaviya: Ordinarily I should think a period of 
three ^'’ears, from eighteen to twenty-one, vshould he sufficient, with 
refresher courses in subsequent years. But here again I should 
not be dogmatic. These are matters on -which, as I have said, I 
should like the future Government of India to depend upon the 
advice of military experts and public men sitting together in con- 
sultation and conference. I have mentioned this because I believe 
it is a system which hp to he introduced, which has much to com- 
mend it, both because it will build up the spirit of national defence 
among the people, and also lead to a considerable amount of 
econom3^ • ^ 

Chairman: What do you contemplate as the size of the militia 

M. lfaZw%a;’-That' depends. That again .is a 
ihatter on-whieh: any ■ dogmatic expression pi opinion .would not 
perhaps he ivise. ^ '' 

mrnm?' What‘“do you 

contemplate w 6 io 3 S'& of- BT ^ 
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Pandit M. M, Aialaviya : Tlie cost lias to :b,e worked .out. ..I 
icaniiot give, 5 ml tlie exact figure, but, wbatever tiiat cost,;;Biay. be, 
it will .be wortli it,, 'because on the whole a militia like , that will ' 
■cost, ,but a fraction of , the expense ,o£ , a standing Army, and .the,' 
,. larger the militia is the greater will be the chance, of reducing the' 
.'total expenditure on, the Army.' 

Chairman: Just one final question. The recruiting, for that 
will be from all over India? 

, Pandit M. M, Malaviya: The recruiting for that will be from 
'.all over India, and the recruits should come from all classes of the 
people. I understand you have in this country a system of picking 
out boys at school for a military career and giving them military 
education in the schools, and then sending them to a central insti- 
tution to train them for officers’ duties. That would be the sort 
of system I have in mind ; but we must , examine various systems 
to see which will suit the needs of India best. 

Now, My Lord, this part of the duty of the Indian Army Mem- 
ber will be not less important than his duty of presenting the 
military Budget, and so on. So far as that part of the work is 
concerned, if Indians are to receive instruction in all arms, 
who can be trusted more satisfactorily to see that they receive such 
education than Indians themselves? An Indian Member 
responsible to the Legislature, obtaining supplies from the Legis- 
lature and carrying out the resolutions of the Legislature in re- 
gard to the instruction of Indians in all arms, will be just the 
person needed to build up a national Army. 

We have heard the history of the many Committees which have 
been appointed. The story is a sad one. Ever since 1858 when the 
Indian Army was reorganised we have been complaining very 
rstrongly of the expenditure on the Army. The Government of 
India themselves have made repeated protests. I do not think there 
is any subject on which the protests of the Government of India 
were stronger or more numerous than on the question of military 
expenditure, but their protests have been in vain. Just to show 
the strength of feeling of the Government of India, perhaps I 
may give a sample of the protests which the^^^ have made and which 
have not been heeded by the War Office and His Majesty’s Govern- 
ment here. The despatch from which I will quote is typical of 
many other despatches which have been sent hj the Government 
of India. On the 8 th February, 1878, the Government of India 
wrote to the Government here that placed as it was under the 
serious respoB.sihility of so administering the affairs of the greatest 
■dependency of the British Crown that while British supremacy is 
strongly guarded the means of securing that end shall not unduly 
weigh on the people of the country, it was constrained to represent 
•to Her Majesty’s Government 'ihat' the burden thrown upon India 
'OB account* of the British. troopsAs excessive and heyon'd what an 
VjBipartial judgment would 'assign, in^ considering the relative mate** 
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rial wealtli' of tlie: two countries and the mutual obligations wMck.i 
■ subsist between them. . . ; All that we can do is to appeal to the - 
' British,. Government for an impartial view of the relative financial, . 

capacity of the two countries to bear the charges that arise from the ' 

, maintenance , of the Army of Great 'Britain aind for generous- , ' 

" consideration of the share assigned by 'the wealthiest nation in the' i:':| 

world to a dependency so comparatively 'poor a.nd so little advanced.. I 

', as India.®^ 

Chamnan: That was . the .year before . the second ' Afghan "War? , 

Pandit M, M. Malaviya: It was l878. After the^ second Afghan' 

War, the Government appointed an Army, Commission', which 'also;- ' 
recommended a reduction in expenditure. It reported, so far as- . . . I 

■ I remember, about 1880, : I 

Chcdrrnmi: Was that. Just before or just after -Lord Bipon took, ■ . ' , 'r ;:| 

offi,ce? ... ; 

Pandit if. if. Malaviya : I think it was just before. Lord- \ 

Eipon’s tenure was from 1880 to 1884. During all these niany 
years since we have been complaining of the expenditure of the 
Army being excessive and beyond the capacity of our people to 
hear. The Hague Conference laid it down that no country should 
spend more than twenty per cent, of its revenues on Army expendi- 
ture. In India forty-five per cent, of the revenues is being so 
spent. Thete has been a reduction recently in view of the great 
financial stringency, but that is a trifle. We have been urging 
a much larger reduction. 

There are two ways in which this expenditure can be reduced. 

One is by reducing the British troops and gradually removing them 
altogether from India! It having been recognised that in future 
Indians themselves must bear the responsibility of defending India, 

British troops -will have to be removed. But the question of re- 
moval has to be looked at from two points of view. One is the 
immediate removal of a portion of the troops and the other is the 
progressive removal of the rest in course of time. At present, of 
the sixty thousand troops, about thirty thousand are held for what 
are called internal security purposes. That costs a very large sura 
of money to the country, and it has been urged more than once 
that the number of British troops for internal security has been 
unduly increased and they should be removed. 

Chairman: Bemoved, or reduced? 

PemrUt M, M. Malnniya: The portion of the Britivsh troops 
which is spoken, of as the internal security troops should be re- 
''’inpved, brought back 'to Hsigland. That will bring a large 
amount of relief to the finances' of the"' cbuntry. If that cannot be, 

, if thrSxUeri Committee I'haye sng^ested should report that they 
ahottH'not'bO'rpipoyea lA such alarge-Aumber M onceyve should'" 
expect tbit tow Mey ■ m 'removed in 

progressive Ite ' ihm ■ 
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: . That will he: one important source of reduction ' in military, ex- 
;penclitiire.^ , We had .been .urging reduction for many yearsy .OTer. 
since .the;. Congress cam,e into existence, but our prayers have not 
been .heeded* ■ Kow,, however,., there is the opportunity, when the 
/Government, find theniselveS' compelled owing to financiai reasons . 
"to .reduce that expenditure,' and they cannot do better than to take 
.up the. question of' a substantial immediate reduction of military 
expenditure by the re.nioval of a- portion of the British troops which 
are in India., 

' The second aspect of the duties of the Military , Member, as .1 
have submitted, will be to look after the Indian portion of the 
Army; the third, to organise the iN'ational Militia, and the fourth, 
to establish and maintain institutions for military instruction in 
all arms in the country. 

Chairman : Is your only cure for the expenditure in the Army a 
removal of a block of the troops, or do you also say that it could be 
brought about by economising in other directions? 

Pandit M, M, Malamya : I am not in a position, not possessing 
the technical knowledge of the details, to say in what directions 
and to what extent other reductions should take place. But I 
believe, along with a large body of my countrymen, that the ex- 
penditure on the Army is very excessive, and can be reduced in 
many directions. Some of it is clearly unjust. Look at the charges 
for capitation. I do not know what language to use in speaking of 
it. But, you see, it is regarded by us as a clear injustice, a thing 
which cannot be justified for half a moment, and yet this has gone 
on for ever so long, and so with regard to many other charges which 
India has had to bear. Among our Indian public men, no one has 
studied this question and spoken and written on it more than my 
esteemed friend Sir Dinshaw Eduljee Vacha, and he has shown in 
how many instances the Army expenditure has been put upon India 
without any justification, and I submit that all those questions re- 
quire examination. The capitation charges are only one item;. .there 
are many other charges which require examination. I cannot say 
here in what definite directions the reductions should be expected. 
It is for that reason that I have suggested the appointment of a 
•Committee consisting of military experts and our public men who 
shoiiid go into the question and make recommendations as to what 
should be done. . ' • ' 

I was speaking on the question of the instruction of Indians in 
military matters. It is a sad story to tell that Jnclians have not 
been admitted to the military : institutions in this country for the 
last several decades, more than half a centxiry, and it is only re- 
cently that some of them have oht^^ihed^'Eing’s commissions. Tour 
Lordship and the .Committee', will.' know that for nearl;j forty-five 
years the Congress haS' been' urgmgLhat Indians should be admitted 
to the higher ranks of the .Army 'iy'heinf given the training-that 
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is', needed for tlieni^, but all tbat -prayer went iiiilieeded. It wag.^ 

only .after tlie war that Lord Hardinge recommended tbat King'^s-- 

coniinissions should, be thrown open do Indians to a limited' extent 

and a few commissions have been so thrown open.- 'Since then, as- 

Sir' Tej 'Bahadur Sapru has 'reminded the. Committee, several 

Co.mmittees have been appointed. There was Lord Rawlinson^Sv 

'Committee. I appeared before them. I had the honour of putting “ 

the case for the reduction of Indian Army expenditure before them, 

and also the case for an Indian Member and for the introduction 

of military schools and colleges, but nothing came out of it except 

that the Army was reduced by seven thousand troops, so far as T 

remember, in the year that followed, or shortly after that. That 

wms, I think, in the year 1921, but perhaps Sir Muhammad Shafi" ^ 

and Sir Tej Bahadur Sapru will remember better than I do. , 

Sir Tej Bahadur Sapru: Yes, it was 1921. I 

Pcmdit M. M, Malaviya: And the British troops were reduced 
by about seven thousand or so in the year that followed, or about that | 

time, hut there it stopped. I urged the creation of a military 5 

college, of an Indian Sandhurst. I even offered to raise money i 

to establish that college if the Government were not able to find' | 

the money required ; but the Commander4n-Chief and Sir Malcolm S 

Hailey told me that they would find the money. The money was- ! 

found and an institution was established in Dehra Dun, and the- j 

name of His Royal Highness the Prince of Wales was associated ! 

■with it; hut that is merely a school preparing boys for going up for 
a military career; it is not an Indian Sandhurst. 

Then came the Skeen Oommittee, of which my friend 
Mr. Jinnah was a member, and we know the sad end of the recom- 
mendations of that Committee. 

So, My Lord, we have felt that to place the responsibility of 
training Indians in all arms upon our British fellow-subjects is- 
not the correct thing. We must relieve them of that responsibi- 
lity and take that responsibility upon ourselves. Therefore I 
submit that the Indian Member of the Army if he ivS appointed 
shall have this very important duty to perform, that in accordance’ 
with the wishes and recommendations of the Legislature he will 
be responsible for the establishment and maintenance of military 
institutions for training in all arms. That is a very vital need of 
the situation. When England decided that responsible govern- 
mcat was to he established in India, there could be no doubt that 
the period during which that government would he established in 
its full form could only be a limited une.' That decision meant that" 

' going, to withdraw, British troops from India. That 

decision has been stated' by '"the sub-Oommiitee„ that the* 

responsibility’' for /national defen'ce'- miist hereafter tmi upon 
Indians. We 'Indians ourselves and-' should be’ 
allowed for 'discharging that 

responsibility.,;:?’ I we cannot 
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discharge that , responsibility/ you will not giye iis a fair ...trial, .it 
.you will not let ns hawe an Indian Member in charge of the Army, 

And' there is. another ■ reason why we wunt it/ For the next 
twenty .years, .or .twenty-five years or twenty-eight , years,., .during^ 
which tiro.e British troops may continue partly in India, .or. .during 
the time which will be necessary to Indianise the Army, by .the 
.■creation of Indian officers, whatever the period may be., if you .do 
.not a.llow the Indian Member to be responsible to the Indian Legis- 
latiir.e and to' discharge the duties to which I have .referred, he will 
not have gained experience in the subject. Others working with 
him in the Legislature will not have gained any experience in the 
subject; and in order that our people should begin to acquire that 
experience of dealing with Army affairs and matters which is essen- 
tial, I submit it is just and proper and necessary that the Indian 
Member of the Council should he responsible to the Legislature. 

I have said, My Lord, that I should start institutions all over 
the country to train our young men for the Army, and that recruit- 
ment should be open to all classes. I think it was a great wrong 
which was done when the recruitment was limited to certain classes 
of people in the ooiintry. No donbt those who have had the best 
opportunity to serve as soldiers have distinguished themselves as 
soldiers, and we are proud of the fact; but I believe, along with 
many of my countrymen — I may say the educated community 
generallj’ — that every man whom Grod has created with the qxialities 
of man is competent to bear arms and to defend his country — ^to 
defend his hearth and home and his country. What is needed is 
that he should be given the education that is necessary to enable 
him to do it in the best way possible. 

In the fifties of the last century the Japanese were in a very 
poor condition. It was thought by some that two Europeans or 
Americans might drive five hundred of them. The freedom of their 
'Country was in danger. They faced the difficulties and awoke to 
the necessity of the situation. They had their revolution and 
restoration in 1868. One of the first acts which they performed 
was the creation of an Army. They began to instruct young men 
ill patriotism in all their schools and they introduced military 
instruction. Between 1882 and 1895, in that short period, they 
had so trained their Army that they defeated China in the war in 
1895. They had so trained themselves further that in 1905 they 
'defeated Rusvsia; and since 'then" all great powers have 'welcomed 
Japan as a great power and as. a friend. India wants the oppor- 
tunity to do likewise and I submit that the misgivings which are 
entertained by my British friends about our capacity to be able 
to build up our Army should be viewed in the light both of the 
past history of India and of the achievements of our people in 
recent times. As farnS'^paat historv'- is' concerned, out soldiers have 
•given evidence cf their ' great ■'■•aoHierly qualities.. I do not 'know 
that I should detain the-€oimnaitee'^t 'any length on this question; 
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Imt merely" in tiie kope tkat tke doubts' of my-Britisk, 'friends may 
possibly be ' soniewkat removed, I skonld like to 'read to:'tke..Coiii- 
■mittee kere wkat one of your own distinguisked writers kas said. ■ 

"^On tkis preliminary' point, of quality” — wrote Mr. S.' S.- 
Tkor burn,, late of tke l.C.S., in tko' Quarterly SeweMr .o,f July,. 
1896 — ■ 

I tkink tke preponderance of expert opinion favours tke ■■ 
belief tkat Sibks, Patkans, Gurkkas, and after tlieni tke best 
classes of Hindu Jats, Eajputs, and Punjabi ■.MussalraanSj, 
are as good fighting men as any in tke world. Only a few 
months ago Sir Ian Hamilton, in tke scrap book on tke first 
part of tke Eusso- Japanese War, recorded, 1' Every tkinkiBg 
soldier wko kas served in our recent Indian campaigns is 
aware that for such operations a good Sikh, Patkan or 
Gurkha battalion is more generally serviceable than a BritisK 
battalion.’ In the next page he wrote, ^ There is material 
in the North of India and in Nepal sufficient and fit, under 
good leadership, to shake the artificial society of Europe to 
its foundations.’ ” 


Now, I do not want our soldiers to shake the artificial society 
of Europe to its foundations. I feel that I shall have done my duty 
if I can shake the disbelief and suspicion and misgivins' that occu- 
pies the minds of my British fellow-members with regard to our 
capacity to defend ourselves. 

Let me quote one more instance. In a book, Colonel 
Merewether’s Indian Corps in France ”, Lord Curzon said in 
his' introduction : — 


The book describes tke manner in which the force, and 
tke drafts and reinforcements by which it was followed, com-r 
ported themselves in tke fearful struggle of 1914 and 1915. 
tkat tke Indian Expeditionary Force arrived in the nick of 
time, that it helped to save both tke cause of tke Allies and 
of civilisation, after tke sanguinary tumult of tke opening 
weeks of tke War, kas been openly acknowledged by tke 
highest in the land from tke Sovereign downwards. I recall 
that it was emphatically stated to me by Lord French him- 
self. Tke nature and value of tkat service can never be 
forgotten.” 

But tke memory of man is short, and I am sorry to think, My 
tkat tke capacity the ..Indian .aoldiervS displayed on tke battle- 
of inlanders, Franco wd ^laewbere, lyhick they displayed on 
^|iy,Mttlefleld8,-is forgotten witeir we>rf‘ discussing the capacity 
olficei",tkoir own Army, and be,, able to defend their- 
ownJand* b. ' . . '-'b - 

.-mnclii,. Pandit -Malaviya..' You will 
allow me to edy Valour of your 

Indian troop, .and fepeck* I wilt 
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aot. saj I ' agree .witli every word .of it; you would, not expect me'- 
to. do so., tlie .first time, but I am profoundly tlianMul you did not. 
go back to India, with that speecb..lock*ed up in your breast, and I.-, 
am , grateful to you for wliat you bave said. 

(The Committee adjourned at 4-10 p,mA 


pEOCEKBixas or THE Eobty-sevexth Meeting of ' the Federae - 
^ ' Btructijee Committee, held on Tuesday, the. 17th Novem-- 
'BEE',. 1931, AT 11 A'.M. ■ 

Vejence (concluded). 

■ Fandit M. Malaviya: My Lord Cbancellor, I do not wish, 
to take up much more of the time of the Committee, but only to 
draw attention to one fact. I fear that it is not realised how 
strong Indian public opinion is on the question of the transfer of 
the control of the Army to the new Legislature of India. I submit 
that the Government here should not ignore that public opinion. 
It will make a great difference to the people in India whether the 
Army Member is in charge of the Army or is not. It will make a 
great difference to them wbether he is responsible to the Governor 
General or to the Legislature. I have suggested how, even if the 
Indian Member is responsible to the Legislature, the Governor 
General should have the power under my proposal to deal with the - 
cases of emergency which may arise. He may suspend the consti- 
tution, in the language of the law, and may take charge of the 
Army for the time being. I submit that that provision regarding 
the necessary emergency power to deal with the British troops ulti- 
mately gives all the assurances that may he desired to meet such 
situations as may arise. That provision I very strongly urge upon 
the Committee, namely, that it should recommend that the future 
Indian Army Member should be responsible to the Legislature. 
My Lord Chancellor, I wish to say nothing more. 

Diwan Bahadur Mudaliyar : On a previous occasion I had the 
opportunity of saying something about administration. I hope the 
result of the present discussion will emerge in a Report from your 
hands, Lord Chancellor, which will prove highly useful. Two 
views have been put forward with reference to the Army. One of 
these, by Sir Tej Bahadur Sapru, recognised frankly that during 
the transitional period the Army should he a reserved Crown sub- 
ject, but may be administered by an Indian Member. The other 
view, advocated by Pandit Malaviya, was that from the initial stage 
the Armv should ^Be treated as' an ordinary subject, subject to the 
jurisdiction of the Legislature.,' Imt with' overriding powers in the 
Governor General as representative of- -the Crown. ' 

I may at once state 'thaf I'persdnally, as I mede clear on the ■ 
last occasion, hold to tha-'^ew: put' forward by Sir Tej Bahadur* 
Sapru, and I do vso beeause^franMy-T feel that of the two alter- •• 
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.aatiYeS;, facing tlie facts,, tlie view of Sir TeJ .Baliadur' Saprn/ is ' 
•tii.e better. Tbe logic of facts- and of realities ;bas.' driven- Pan^ 
Madan Moba,n Maiaviya to suggest and .to concede that in ike -event 
.of : its, being necessary the Governor General . should have estra- 
.ordinary powers, such e.xtraordinary powers^ indeed as will 
authorise , him to. suspend the constitution. Well, if that .position 
can be calmly contemplated I feel- personally, as a constitution- 
alisf, that it will be more satisfactory from, my point of viev? to 
recommend from the initial stage that during the transitional 
period this subject should be treated as a reserved subject or as a 
Crown subject. 

Lord Chancellor, there has been a great deal said about the 
strength of the Army, about the personnel of the fighting forces, 
and so on. I wish to make it quite clear that at this stage I am 
not willing to cGiisider the question" of the strength of the Army at 
ail. It is very often believed that the large expenditure on- the 
Army is dne to the fighting forces. A more realistic idea of the 
relationship between the fighting forces and the non-fighting forces 
will enable many of ns to see that it is not the fighting forces that 
consume all the amount that is devoted to the Army, but that it 
is what are called the ancillary and auxiliary services that take 
up much of the expenditure on the Army, it was my privilege 
within the last few months to serve on the Arnw Retrenchment 
Committee of the Assembly, and it was a matter of great surprise 
to me that, out of the fifty-two crores that were budgeted for Army 
expenditure, not more than eighteen crores were devoted to the 
pay, salaries, allowances, etc., of the fighting units, and that the 
rest of the amount was really spent on what be termed the 
auxiliary services of the Army. 


If you compare, again, the position of military expenditure in 
the year 1913-14, just before the War, and the position of military 
expenditure to-day, you will draw a vsimilar conclusions — that it is 
not the strength of the Army that has to he tackled so much as the 
growth in expenditure in other subsidiary services. In 1913-14, 
the Army Budget was about twenty-nine crores. This year it was 
fifty-two crores. In 1913-14, the pay of the services of the fighting 
forces was about twelve and a half crores. This j^ear it is about 
seventeen and a half to eighteen crores, so that you will see that it 
is not the fighting services that have taken up all the increased 
-expenditure, hut the ancillary services that have really swelled 
the amount of the Budget. Again, it will he found that after the 
war reductioBvS have gone on in the strength of the Army, and that 
compared with the position in 1913-14, jxist before the war, the 
It^een very considerably r@ducedin.its personnel, the total 
■' last' year being about fifteen thotisand British and 

twenty-eight 'thousand’ Indian. ; active ranks and three thduMnd 
Beservistp .ii ■ Thave ‘drawn your attention 

to this beforeH--;®^atih opinion prevailing that 

It is the stremgih of lor the growth, of 
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tlxe- expenditure, .and tliat nnless ■ the- streng.tli of the; ; Army' 
is materially ' reduced any "rednction ' in Army expenditiire is not 
possible. We in, the Army Betrenchment Committee, on the other 
hand, .have found out quite cleaidy -.that withont reducing a single 
soldier of the Army a very considerable rednction of expenditure 
can; be made. 

These, are subjects which are relevant for consideration when the* 
question of the contract Budget of the Army is to be fixed, and 1 
therefore venture to join in the hope that the question of the reduc- 
tion of .the Army' will be taken np after the .Indian Member, has-' 
been in charge of the subject for some months or years, and not 
at the present time, and that the contract Budget may he arrived 
at as the result of enquiries which are being carried on still by the 
Army Betrenchment Committee and by various other expedients- 
that "may be devised for arriving at that contract Budget. It is notr 
essential to touch on the question of the strength of the Army to- 
get a reduced Army Budget fixed for a first period of five years. 

Sir Tej Bahadur Sapru very rightly emphasized one aspect of 
the question relating to the Army, namely, that the Army should 
be in cJiarge of an Indian Member. If I followed the whole logic 
of his speech aright, it was this, that while we would agree to make 
the subject a Crown subject or reserved subject, there was one essen- 
tial for which he strongly pleaded, namely, that the subject itself 
should be in charge of an Indian Member. 

All the reforms that we foresee regarding the expenditure of 
the Army and the strength of the Army could be -worked out only 
if there is an Indian Member in charge of it. At any rate, the 
future Federal Legislature would have confidence that a right 
examination of these questions is taking place only if the Army is 
administered through an Indian Member, 

If, on the other hand, as I said once before, the Army is in 
charge of aii official European Member, you straight away give the 
impression to tire Federal Legislature that all is not well with the 
administration of the Army. You make the Members of the- 
Legislature suspicious and you make them examine in a very criti- 
cal spirit, and perhaps necessarily in a hostile spirit, all the 
proposals he may make in perfect good faith. You therefore queer 
the pitch of administration so far as the Army is concerned, and 
it is accordingly not the line of pi'actical politics to have the ad- 
ministration of thi& subject in the hands of an official Member. 

The question was asked, during Sir Tej Bahadur Sapru^s 
speech, of what the position of the Army Member would be in 
relation to the Commander-m-Chief, and I believe Bandit Madan 
Mohan. Malaviya ‘ said it would he analogous to the position of the- 
Secretary of State for War •' in this country. At present the* 
Comiiiander-in-Ohief : is -also-'A'a'- Member in charge of the Army, 
and he is- advised, by a ■.General '■ Council . I take it the Army 
Member would siniilarly'-have a 'General Council attached to Mm,. 
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.aacliiidiiig: tke Commaiider-iii-Cliief ,. wko -will , advise Mm aad 
...-direct Mm in .relation to tlie dajdn-day admiEistration of Army 
. affairs, ;■ 

:.. Sir TeJ Baliadnr Saprii ''was- asked wliat . wonld .ffappen .if 
■Beyond tile- contract Budget figure an additional aiEoiint.'was re- 
-quirecLfor tlie Army, and' lie replied, very rigMly .in my opinion, . 
■•"tfiat HiS' Excellency tke Viceroy would be tbe. proper perso.n, to 
^ direct tlie additional expenditure if more expenditure were 
required. I entirely associate myself with that yiew, but I sbouH 
like to baye one piece of macliinery deyised— it may not be in tbe 
constitution, perhaps — to help the Viceroy to come to a conclusion 
^^'.on this point. In your , country you have the Committee of ,I.m-, 
perial Defence, which goes into questions relating to the Army and 
. advises the Secretary of State for War and other members of the 
Cabinet on many of these questions. I do not know whether there 
is any machinery at the present time in India which is compar- 
able to the Committee of Imperial Defence. My own personal 
impression is that there is not, I feel that that is a great draw- 
back even under the present circumstances, and I certainly visualise 
under the new constitution that a Committee of Indian Defence 
will be set up which will be to a certain extent an advisory body 
for advising the Viceroy in regard to many of these matters. 

The Committee of Indian Defence would naturally consist of 
the Prim.e Minister, the Finance Member, the Army Member, the 
Commander-in-Chief, perhaps the Chief of the General Staff, and 
one or two others, and they would be in day-to-day contact with 
the main general policies of Army administration, particularly 
with reference to questions of frontier policy ; and it is through 
that Committee that the Viceroy will be advised when any ques- 
tion of extraordinary expenditure over and above the contract 
Budget is under consideration or requires his decision . 

Lord Chancellor, Sir Tej Bahadur Sapru quite rightly em- 
phasmed, on this aspect of the question, that the position and dis- 
tinction at present prevailing between the martial and non-martial 
races should be done away with, and that the Army shotiild be 
open to recruitment to everybody who is physically and otherwise 
fit to enter the ranks of the Army. This is a very crucial question 
from many points of view. I need not refer to the fact that the 
present policy of classifying people into martial races and non- 
martial races has led to a great many difficulties — difficulties some 
of which have exhibited themselves in the course of the proceedings 
of this Conference' — difficulties which have led to commiinitieB 
,, making special claims, and wMeh\ have led to geographical areas 
as garrison •Proyincee,. In the future Federation 
4f would h#' "Mai if any .federating were'' under the impression 
■ -that a* speeipl^liey to the deleiice of 

India hecteie of Ah#, it contributes to the Army. 

‘It would of the Federal Consti- 
tution if there of ’the federating 



•whole' tliattliat partis of special value from the martial point .of . 
view to tile Federatioii as ■sncli:. tiiereforej lay a great deal of ,, 
...empiiasis on ■ this claim , which 'has . been put forward' that recruit- 
ment, to the military ranks should be' thrown open to all classes. 

I should .like , to quote here the views of the Government of mv 
Province which, , in commenting on the Simo'n ■ Commission . 'Ee-' 
^port, very clearly . stated' that the Army should be tlirowm open, to 
■all classes. I do. not make any special , claim as a Madrasi, though 
Madrasis, can well be proud of the fact that, in the early stages at ' 
any rate; their, .martial, character was never questioned. The 
Govemment of Madras ,say this -in . paragraph ,46 of the .Eeport :,— ,■ 

The' 'Governnieiit of - Madras consider that the interest 
of the Province demands that the military tradition and the 
' ' proved - iiiilitary capacity-' of .the Madrasi should be recog- 
nised' by the ' restoration of , the old Madras regiments. So 
long as the Army is an Imperial concern, it is obviously 
desirable that it should be associated by recruitment with 
as wide an area .as ■ possible ; and the revival of the Madras 
regiments may also help towards the a ttaiiiment of the goal 
mentioned in Volume II. paragraph 211, of the Report, the 
possession by a self-governing India of military forces of 
its own; for the fact that at present such an overwhelming 
proportion of the Army is recruited .from the Punjab and 
the United Provinces-^is one of the obstacles to the formation 
of an Indian National Army on wEicli the- Commission has 
laid .stress.’'^ 

I therefore plead, Lord Chancellor — though I realise it will not be 
p.art. of .the ' co.nstitiition— that ■ in the future policy which will ..be. 
adopted with regard to recruitment to the Army there will be no 
restriction, geographical, racial or otherwise, regarding the men 
who can come and play their part in the defence of the country. 

Then, My Lord Chancellor, there is the' question of the contract 
Budget, and how it should be discussed in the Legislature. I 
take it that the privileges which the Legislative Assembly now 
enjoys of disciissinff the Army Budget would certainly not be with- 
d.rawm from the Federal Budget.' It '.'would not be open for tlie 
Federal Legislature to cut any particular item of the demand, but 
it certainly ought to be open to the Federal Legislature to discuss 
the Army Budget in the same 'way as at present, and the periodic^ 
re-examinations, both with reference to Indianisation and with 
reference to tlie am.ount required for the Army, which would be 
arrived at by agreement between the Federal Government and the 
British Government or the Viceroy reprevsenting the Crown, will 
be laid before the Fed'eral Legislature for ratification from time to 
time. ' 

As regards the process of- Indianisation Sir Tej Bahadur Sapru 
has referred to the faot-'’thatythe:Clietwode Report has not been 
acceptable to the majority' of- Indian opinion. With reference to 
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tile iatake oi.'cimdidates for the new, SaixdhOTst w ' j 

estahlished xn,^ India, I learn ironi 'the members , of .that 'Committee' j: 

that a decision was impo,sed npom.Ihe , Committee and that; the- 
Committee . was,' not permitted to discuss ' that question. , It' eeenis-^ 
to me that that 'is the fundamental .policy nndeiiying the:Chetwode.' 
Committee Eeport. 'We ■ understood ■ on, the siih-Committee' x ,J 

Defence that that c|nestion w'a'S also -going to be thrown open' for- !'■, J 
discnssioii and decision. In any case I am prepared .to agree tO' ! 

the xiroposal that Sir Tej Bahadur Sapni has made, that with, an 
Indian Army Member in charge. 'of . the Army Department, .for the 
first two or three years different proposals might be placed by him 
before .the Government and decisions might ■ be arrived, at;^ and 

that in the meanwdiile we may not stop the progress of Indianis-- ; 

ation hilt go on wdtk, the estaMi'shm.ent of the local Sandhurst 
College." 

Lord 'Eead47i(/: My Lord Chancellor, at the present moment 
we are discussing the one point, the Army and National Defence. 

Of course, there are four questions which yon have indicated will 
have to be discussed; I will confine my observations to the Army 
and National Defence hut in much of what I have to^say I shall 
be covering by general observations the other three pointwS. 

Of course, with regard to all this discussion it is animated by 
the desire so far as w'e can to arrive at conclusions which will be 
agreeable and ■which at last will enable a constitution to be 
fashioned to work in the future in India. That is wdiat has been 
in our minds, and, speaking for myself, for the reason that I have 
gi ven before, that I do not want to associate other Delegates who 
are members of the Government wdth observations which I make,, 
which are not binding on the Government, and are only binding 
on myself and the Liberal Party, so far as the;^ have been 
accepted by them., I wmnt to make .quite clear at the outset that 
nothing that has occuiTed during the course of the debates in this. 
Committee or otherwise in the Conference has modified or affected 
the opinion, that I expressed at an earlier stage — in January of 
this year~with reference to what I believe to be the policy to be 
followed in the future for India. I then stated my view and I 
do not want to repeat it. All I desire to say is that I remain of 
the opinion that there should be Provincial autonomy, and also 
there should be responsibility at the Centre, qualified or limited by 
certain reservations and safeguards which I emim.eraied at the 
time. 

' May I be permitted to say. Lord Chancellor, in order to save 
time, that I have done a thing. that Iwery rarely do, and dislike ^ 

■doing, namely, to study a* speech which I made some time ago? 

I have been' reading what I said: in '■ January. I have now come 
to the conclusion; that If I,. dt to-day there is nothing 

that I would changaih wiial I then said "except for certain matters 
of detail which were left open; adjustment, >nd upon which my 
mind would be perfemy.;.lrefe"-aEd 'Opan ]^ow~matters of detail 
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.wliicli are , liardly^ . I tkink,. wortli discussing, at .tiiis. stage* I can 
.see no reason for ckanging any of the Tiews I then, expressed. 

If I may deal with the subject of the Army and. National 
.Defence/ which is the subject actually before ns I may be 

'.mistaken/ and I do not want' to enter into 'any. discussion aWiit 
it, because I am quite prepared to accept the positioiiy but I ■ 
.tlioiight that the position taken by' Sir Tej .Bahadur Saprii in liis 
-speech yesterday differed from that which he had put forward 
^earlier in. this Coiiimittee when we discussed these questions. 

' ' It was a change inasmuch as I had imclerstood hitherto that 
he w-as in favour of the administration of the Army being 'left 
■entirely to the Yicerojr and of 'treating it as a Reserved siibj.e,.ct. " 
A did not understand— I ' am. not complaining of it in the slightest 
^'degree — that he . wviS' advocating in his earlier 'speech that ■ there 
■should be a Minister for the 'Army in the "sense which he, has now 
indicated. I did understand that he accepted the view,.' ''(as 
.1 tlionglit) that there should be 'a Minister responsible to the Gov- 
■ernor . General, a Minister or Adviser, and that lie would prefer— 
that ■was the suggestion — that he should sit with the other Ministers 
or Advisers to the Governor General whenever there, w’^as a meeting 
■of the Cabinet, which in itself wmnld be responsible to the Legis'- 
.latnre. 

>SVr ‘Tej Bahadur Sa-pru : So do I now. So far as tliat part of 
my speech is concerned I have not in the slightest degree changed 
my ..position.. All that I said' yesterd.a,y vras th,at,',I, co.ntemplated 
the Army Member to be an Indian, and probably the only differ- 
ence that yon can find between my speech of yesterday and my 
epeech', of last .year .was that ;I .'said last year that I 'w'oiild leave: it 
. 'to ■ „the,'. discretion -,of'. ,the ..Yioeroy'. -to appoint his / Army.' 'Member,;, 
though I W'Oiild prefer that Member to be an Indian. Yesterday 
I was m-ore positive, and I said that there must be an Indian Aria.y 
'Mem-ber.^ That' is the '..'only'. difference. ' So far...,as' .the. constrnctive,' 
’■side' of. it is' concerned,' I ^ stand by.''everj?' wmvhof ,it I.'said'l.'a,s,t.'^^^^^^ 

Lord Reading Well, .that does' indicatec'the ., change '■.T "had:,' in 
mind. Sir Tej Bahadur S,aprii, has made it quite clear now, though 
I confess that as I read parts ..of his, speech I was not quite clear ^ 
whether there was a change of opinion. However, I follow now, 
and as I said, I am making no ' complaint. I think it was open 
to any member to change his opinion, and I nan' quite wel, con-' 
eeive that Sir Tej Bahadur Sap^^u, in listening to the arguments 
here and in consultation""''with his friends, has come to Ihe con- 
clusion that he would' prefer to have -an Indian Minister or Adviser 
■responsible, as he says, to the Governor General. ' 

I do not want to take up time with that, because I have one 
■or two observations only to ’make, upon it; hut with regard to 
Pandit Malavi 3 ^a^s^p^oppsals,'a^,. ihat'I can say is that I could not: 
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I think te has in inmd, if I followed. Mm correctly ^ meeting the 
obstacles that , at present exist and tlie difficulties that miglit con- 
finnt , the:;. Minister, ill India if he were responsible to the .Legis- 
latni'0,; .if ,he. -were, to take over,, everything and hecome respons.iHe" 
fioin beginning to end and without limitation to the , Legislature. , 

.. I do.not niiderstand how it is possible, in view,, of what' we have 
put forward, that a proposal such 'as that, which Pandit Maiaviya 
has made could be'"' acceptable;, it-. is '■ the very iie,gation of ' eveTy“ 
tMiig that we have^ indicated' from .the- '.start. ■ .'This proposal is to 
have an Indian Minister responsible to,' the Legislature, .and, to 
have ,tliat Minister responsible to., the ■, Legislature- throiiglioiit. , He. 
suggests that the control of the Army 'and of every thing connect e,cl 
with the Army should lie with an Indian Minister responsible to- 
the Legislature, that the only right that the G'overnor General 
woiild have of intervention would he in an emergency, when he' 
'should step in, and, as I follow the proposal, suspend the constM 
tiition. 

I think that was the phrase used, and, if I m.ay he permitted 
to say so, it is a most awkward predicairieiit in which to place the' 
Governor General, in case of an emergency. It seems to me to 
lead to a condition of things' which ■would lie quite imworkable. 

All ' I desire to say with regard to it — -and I do not want to 
travel through all the various ' arguments— is that, to my mind, it 
is of the essence that if responsiMlity at the Centre is to be con- 
ferred upon the Indian Legislature, which I desire and advocate, 
there must be reservation with regard to the Army that that shall 
remain for the Governor General, and that the Governor General 
shall have:- the power /to appoint, a Minister — it was suggested one 
of : three, but I am not particularly concerned with miinbers— and 
that -he- should have the- benefit of that Minister's advice and should,, 
select him. 


- : I'.hav'e sxiggested that he must'.necessarily /be' 'an,:,:,,English-- 

man. or that he must necessarily be an Indian, I leave it open 
to the Governor General, as Sir Tej did when he first made the 
proposal. These matters are entirely for the Governor General, 

I wish to state very plainly to this Com'mittee, however, adopt-', 
,,;;ing,,:,':the'' principle' ".now, aS' throughout, that we-,-- should' be ;,'quite-'": 
..-frank, with each other,, in respect of these -remarks,, that',, an3y,p'ro,''- 
-,'.posal.,for „a', responsible,' Government .would ,'be unacceptable- to. '.me,': 
if it did not make the exception that the Army must be in the 
hands of the Governor General' and that any Minister muvst be 
responsible to him. 

■’ 1 ^should like to make just _ one qualification with regard tO' 
that in order -to meet certain points. can quite understand that 
there might be certain 'subjects; in: respect of which there may be 
a desire 'to have tomebddy- responsible' to '.the Legislature. There' 
are various ways o£ meeting; that.'';-, -So /far as some^,of the questions: 
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are concerned wiicli were dealt with bj the Committee oirer 'which 
Mr » Thomas presided 5 there are matters in regard to wHch I can 
quite understand the Legislature and the Ministers ¥/oiiid desire 
to make representations, to the Goyernor . General* There might 
be a desire that some things should be carried out more promptly 
than had been the case^ and so on, but all that is really a matter 
of detaiL 

I think the mistake we are making in considering this is in 
assiiining that the conditions are to be the same ' after we get the 
ne'W' constitiitm as, they ha^e been hitherto. As I ventured to 
say once before^ at an earlier stage^ I think we ■ have to get into-: 
a different mentality,, and I hope that ' then, "when the/ new 
Legislature is constituted ' and the new Federal fjoiistitiition is in '' 
existence, it will be found that, so far from' there being conifict or 
hostility between the Ministry and , the Governor, General, there 
will be, on the contrary, the .most '.friendly co-operation and a'' 
desire to make everything work satisfactorily ; there will be coiiti- . 
iiiious consultation and continuous collaboration. 

I cannot myself see why, in these circunistaiiee-s,, it slioiilcl 
not be quite sufficient to be able to make any representation that 
might' be necessary. It m.ay be- desired to have a Standing 
Committee, of. the Legislature or -an Advisory- Ooitirnittee , of the 
Legislature jj I really care very little aboiit ■ what nrethod . be ' 
adopted, provided that the control and the responsibility remain 
with the Governor General throughout, and that he has the right 
of appointing an Advisor who will certainly not be a member of 
the Cabinet in a strict sense, because he will be responsible to 
the Governor General and not to the Legislature. 

Kow, Lord Chancellor, I said I would not take long, and. I 
do not wish to take up any further time. My one idea in making 
this further statement is that I wanted to make it clear that I 
, stand firmLf by what -I said- earlier in the debate, which I have 
never repeated or had opportunities of discussing since. I make 
these remarks now only so that the position which I am taking up 
may be fully understood. 

Chairman : We are very much obliged to Lord Eeacling. hTow, 
in a moment or two I will ask Sir Tej Bahadur Sapru to open the 
discussion on external relations;’ but I would first of all like to 
draw your attention to what was said about this A.rmy subject in 
our last Eeport. If you will look at page 17 of the Beport, para- 
graph 11, we there said:—, . 

It is, however, admitted that this broad statemeiii of 
the principle of rasponsibla/Government at the Centre, 
which will be the ultimate achievement of the constitution^ 
now to be framed, reqitii^s some qualification. There was 

: ' general agreement.un '.the, sub-Coinmittee that the assumption 
‘ by India of all the powers and responsabilifies which have 
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liitterto rested ' on Parliament cannot be, made at one step^ 
and tbatj during a period o£ .transition— 

; (i) Tbe,, Governor General ' sball be respoiisiHe for 
Defenced^— leaving out- ' .the words not material , at 
present- — (including relations witb tlie Indian States) 

* . and that 

. (ii) in certain sitnationSj hereafter specified,. wliicH 
may arise, 'oxitside^ .. the ■■.sphere of those subjects^ the. 
G-overnor General must be at liberty to act on liis own 
. responsibility and mnst.. be given the powers" necessary 
to implement his decisions,’’ 


K'ow we , have had an interesting discussion, a.nd Lord Reading 
..has-, said that he stands by the position which is indicated there, 
Bnt ■ we' have' had from the Pandit Malaviya some interesting, 
suggestions of which one must take a note : first of a.ll with regard 
to the complete control of the Army ; secondly, with, regard to the 
total reduction of the Army ; with regard to a partial reduction of 
the Army; and also with regard to the expenditure on the Army, 
In addition to that he raised a very important point, which was 
the fourth one, namely, how far you could gradually built up an 
Indian Army, which would have to be done by military training 
both of the officers in the way he suggested, and of the ordinary 
soldier by the enrolment of a national militia. Now all thovSe 
questions are of great interest and obviously must be taken into 
very careful consideration. It is one of the advantages of a Con- 
ference like this that those questions, with some of which I was 
not familiar, should be raised; and in due course of time those 
matters will be taken into careful consideration. But I am sure 


the Pandit Malaviya will perfectly understand me that, although 
sympathise with what he has said, I also, in addition to sjm- 
•patliy, want to display considerable caution; and therefore I am. not 
prepared at the present moment to give my assent to all of your sug- 
gestions. Personally I should prefer to do what my Lord Reading 
has done, rather to reiterate what we have said at our previous 
meeting. But at the same time your important questions must 
be considered, and I hope in due time such weight and such eon- 
sent will be given to them as appears to be possible. I am very 
much obliged to you and Sir Tej Bahadur Sapru for what you 


have said: it will not be lost sight of. 

Mr, Gandhi: Lord Chancellor and fellow Delegates, I know 
tliat a tremendous responsibility rests upon m.y shoulders in having 
to give the Congress view on this most important question. 

. I have been sent here' with, the 'deliberate' intention of exploring 
■' every possible avenue to .achieve an honourable settlement, whether 
bv 'open 'discussion at, ihis’'table:/pr by private conferences with 
Ministers ahd public '.•tneh'whui'infih'ehc^ public opinion here, and 
with all those whq.i;re|hfefe#edih''qU6stion^ vitally affecting India. 
Therefore I am ;u%%£ bbI%l^tion *imt to, leave a single stone un- 
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inrned in. order to arrive at a settlement^ if only '';ijecaiise 
tlie Congress . is wedded to a policy wMcli is known to yon alL 
Tke Congress is intent, upon reacliing its goal at tke earliest possible 
moment j and bolds also very decided views upon all tkese' matters, 
VI' bat is more to, tbe purpose, it is to-day, or considers itself to- 
day, capable of slionklering all tbe responsibilities' that flow from 
responsible self-government. 

That being tbe case, I tboiigbt tbat I could not possibly allow 
tbe discussion on ibis most important matter to close' witbont 
placing, as biimbly as I could, and as briefly as I could, the Con- 
gress view on tbe question. 

As yon are all aware, tbe Congress case is tbat there should be 
complete responsibility transferred to India. That means, and it 
has been there stated, tbat there should be complete control over 
Defence and over External Affairs; but it also contemplates ad- 
instments. I feel tbat we ought not to deceive ourselves, deceive tbe 
world, into thinking tbat we would be getting responsible govern- 
ment altboiigb we may not ask for responsibility in this vital 
matter, I think tbat a nation that has no control over her own 
defence forces and over her external policy, is hardly a responsible 
nation. Defence, its Army, is to a nation the very essence of its 
existence, and if a nation’s defence is controlled by an outside 
agency, no matter how friendly it is, then that nation is certainly 
not responsibly governed. This is what our English teachers have 
taught us times without number, and therefore some Englishmen 
twitted me also when they heard the talk that we would have 
responsible government but we would not have or would not claim 
control over our own defence forces. 

Hence I am here very respectfully to claim, on behalf of the 
Congress, complete control over the Army, over the defence forces 
and over external affairs. I put in this also so as to avoid having 
to speak on it when Sir TeJ Bahadur Sapru speaks on that subject. 

To this conclusion we ]\ave come with the greatest delibera- 
tion. If we do not get this control at the time of embarking upon 
responsibility, I cannot conceive a time when, because we are en- 
joying responsibility in other matters, we would be suddenly found 
fit to control our own defence forces. 

I w-ould like this Committee for just a few brief moments to 
understand what this Army at the present moment means. This 
Army, in my^ opinion, whether it is Indian or whether it is British, 
is really an army of occupation.' It does not matter to us, at any 
rate to* me, a bit— I speak from experience — that they are Sikhs 
or that they are Gurkhas or. that. they are Bathans or that they 
are men from Madras or that they -are Rajputs; no^ matter who 
they are, they are foreigners to me whist they are in the army, 
controlled by 'an alien government. I cannot speak to them. Sol- 
diers have come to me stealthily and have been afraid even of 
speaking to me, because they felt' that, they might be reported. It 
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is not possible tortus ordinarily to go to tlie places wliere tlie, soldiers 
. are kept. , Tliej^ are also taught tO' regard iis not as their country- 
.men., ..Unlike any other country in the world, .there .is absolutely 
m co:rres|')oiideiice between 'them and the ordinary cml popiiiatio.n. 
.This I .give as . nay evidence, before this. Committee /as a, .man who 
' has. endeavoured to some into 'touch with every pari of .Indian life, 
with all those with whom it was possible .for me to., come' into' touch ; 
and this is not my own personal experience alone, but it is the 
experience of litindreds and thousands of.. Congress men that .there 
is. an absolute wall between them and us.' 

I am .therefore quite aware that it.-is' a 'tremendous ■ thing for. 
us 'a..t . o.iice .to, .shoulder that responsibility and to have control of 
.this'' .Army, say,. less the British soldiers.. That is' our unfortunate, 
imliappy position ' created for us,. I. am sorry to have to say, by 
our inilers.. 

Then there is ■ the British section of the Indian Army. . What 
' is 'ythe.' purp,ose of this British Army? Every Indian child knows 
that that British Army is there, including the Indian Army fo.r 
the defence of British interests and for avoiding or resisting foreign 
aggression. I am sorry to have to make these remarks, hnt that is 
precisel}^ wdiat I have learned and have experienced, and it would 
be unjust even to my British friends if I did not give expression 
to the truth as I have seen it and as I hold it. Thirdly, it is an 

■ flrmy : 'intended, to suppress ' rebellion against constituted authority.. 

main, functions of that Army, and hence 
it does not surprivse me that Englishmen should take the view they 
: ilo.:',"' If; I we.re ';an Englishman, a.nd had also the ainbitio.n to' rule 
. .toother 'nation, I would , do precisely the same thing. ' I would 
take, hold of Indians' and train them -as soldiers, and I would train 
them,. to be loyal to me, so- loyal that. they woiiid, at m^r comiiiand; 
..shoot '-'atobocly I desired them- to- shoot.. Who ■ was it that shot 
people at JalHanwala Bagh, if it was not their own countrymen? 
It is therefore not a matter of surprise to me, but it is a fact which 
stares me in the face. 

The existence of the British troops there is also intended to 
serve this very purpose; it holds the balance between these differ- 
ent Indian soldiers evenly. It undouhtedly protects, as it must 
piotect, the British officers, and it protects British lives. Again 
t do not make any complaint, if I would assume the premise that 
it was right for Great Britain to occupy India, and that it is right 
,, for ^Great Britain to hoid^ India -to-day and to continue to hold 
India, no matter under what, altered -conditions. 

■ . so, I'- have no difficulty in" answering the question 

which Sir TeJBahadur'-Sapru-' would mot face and' which Pandit 
Mndan If ohM"' Malaviya alsd ;would-not face. Both of them said 
that, not btoig Axpeits,-,thev’'-wer6 not'aMe to say to what extent 

tin’s Attot could however, liave no 

sncli a jfficttl iy. 1 km in . saying what aWd happen 
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to t'liis Army; tkat is to say^ I would say emphatically .tkat. tke 
wliole', of. tliis Army sliouid be disbanded, if it. does uot pass under 
Biy control, before I could possibly sbouider/tbe ' burden of '.runniiig 
the goYernineiit of India under the terrible handicaps under .which' 
we. are labouring as a, legacy of , alien rule. 

Therefore, that being my fundamental position, I would 'say 
that if you British Ministers and British people really wish well 
by India, if you will ' tiunsf er power now to us, ■ then regard this 
as a vital condition, that the Army should pass under our control 
in' its entirety. But then I have told 3^011 that I know the risk, 
that is atteiiclant upon it. That Army will no accept my com-- 
Bland. I ' know that veiy well. I know that the ' British 
Com.niaiider-'in-Ohief will not accept my coman'd ; ' nor would ,' the 
Sikhs,, nor . the proud 'Rajputs— none- of them would accept my. 
command. But I expect, even so, to exercise that command with.': 
■the . g‘Ood“wiIl' of the British people, that the}’* will he there at the 
time of trai.isferrin.g the command to teach a new lesson to these 
very soldiers, and to tell them that they are after all serving their 
own coimtryiii.en if they do so. British, troops maj^ also be told:' 
^VN"ow is the time for yo'ii not to remain here to protect British' 
interests and British lives, but _ you are here tc? protect India 
against foreign aggression., even against internal •iiisiiiTection, as 
if you were defending and vServing jout own couiitiyinen.^^ 

That is dream.. I know that - 1 shall not realise that clream^ 
here. That' is .what I feel; the ^ evidence that is ■ before me,'' 
evidence of my senses tells me that I- am not going to realise 'that' 
dream to-day and here as a result of the deliberations of this Con- 
ference. But I should still /cherish that-, dream,. It us the dream' 
r should like to 'cherish up. 'to the end of m.y time. .But,, seeing 
the atmosphere here, I know that I cannot possibly infect British 
statesmen or the British public with the idea or with the ideal 
that this should be also their cherished mission. That is how^I 
would interpret the Prime Minister's declaration; that ivS how I 
would interpret Lord Irwin^s wishes. It should be the proud privi- 
.lege and the proud duty of Great Britain now to mitiate 11s in.' the 
mysteries of conducting our own defence. Having clipped our 
wings, it is tlieir duty to give us wings whereby we can fly, even 
as tiie;v fly. That is really my ambition, and therefore I say I 
would wait till eternity if I cannot ' get control of defence. I 
refuse to deceive myself that I am going to embark upon respon- 
sible Government although I cannot .control my defence. 

'■ After all, India is not a nation which has never known h.ow to 
defend herself. There is' all the material there. There are the 
Muhammadans, standing in no dread of foreign invasion. The 
Sikhs will refuse to think that they can be conquered by awbody. 
The Gurkha, immediafely he 'develops the' national mind, will say: 

I alone can defend _India.^^ Then there are the Rajputs, v; 4 o 
are supposed to be responsible for ^'-thousand Thermoplyaes, and 
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aot oae little Tkermopyl^ in .Greece. , Tliat is.wkat tliB E,iiglisli. ^ /t: '. 

^Dian, Colonel Tod, told ns.; , Colonel Tod lias tangkt nsTo belieYe ; 

•tkat every pass in Bajpntana is' a.Tkermopyte. . Do tiese people 

stand in need of learning tlie art of defence p. ,, , ' ^ 

' .l assnme tbat if l slionlder 'tlie burden of responsibility .all 
tb-ese people are going to, 'Join bands. 1 am bere 'writMng.in agony 
k) see. that we liave not yet\eome to terms, on tbe coniiiiimal ques-' , . 

tioii; but wbenever tbe. communal settlement comes, it must pre-; 
suppose that we are going to trust each other. Wbetber tbe rule 
IS predominantly Mxibammadan ■■or''Sikb or'' Hindu, they will not , 
rule as Hindus or Miibammadans- or ■ Siklis, but ' they will rule ms 
■■Indians.- -If we bave distrust of one- another , then we want British 
pe,opie there if .we -do not want to. 'be killed by -one' another. ,But„ 

■then, let us not talk of responsible government. 

I at least' cannot possibly think that we have -got , responsible ' ■ ■ /i 
government without control of the Army, and therefore I feel deep | 

down at the bottom of my heart that if we are to have responsible 1 

government — and the Congress wants responsible government, the i 

Congress has faith in itself, in the masses of the people, and in all j 

those brave military races, and what is more, the Congress has j 

faith also in Englishmen some day doing their duty and transfer- 
ring complete control to us — ^we must infect the British with that 
love for India, which would enable her to stand on her own feet. 

If the British people think that we shall require a century before 
that can be done, then for that century the Congress will wander 
in the wilderuess, and the Congress must go through that terrible 
fiery ordeal, it must go through a storm of distress, misrepresent- 
ation and — if it becomes necessary and if it is God’s will — 
a shower of bullets. If this happens it will be because we cannot 
/■ trust one another, 'because, 'Englishmen and Inxlians have different. , 
auu’les of vision. 


That is iny fundamental position. I do not want to go into 
it in detail. I have put this case as forcibly as I am capable of 
putting it. But if this one thing is admitted, I am. resourceful 
■enough to submit and frame safeguard after safeguard which will 
commend themselves to any unbiased mind, provided that it is 
common cause that those safeguards must be in the interests of 
India. But T want to go further and endorse what Lord Irwin 
said, that although the safeguards in the pact are stated to be in 
the interests of India, they must be considered— I believe Lord 
Irwin used my name, and said that Gandhi also. .said they must 
be considered— as in the mutual interests of India and England. I 
endorse that. I do not conceive n single safeguard that will be 
only in the interests of India, npt:a single safeguard that will not 
the interests of Great Britain, provided that we contem- 
pMe a partnership at will, and a partnership on 

absoliitelv terms. The reasons thaf I have given vou 

to-day for that complete control for the 'Army are also 
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reasons, for pleading* .for, for demanding, control over.onr external 
affairs* 

I^ot being well versed in wkat is really meant by external 
affairs, and. kaving to plead my ignorance .of wkat, is stated in 
tliese Ileports of tlie Round Table Conference on tbe subject, I 
asked my friends Mr. Jyengar and Sir Tej ' Babaclnr Saprii to give 
me a fii\st lesson in wbat is meant by external affairs ami foreign 
relations. I have got tbeir reply before me. Tliey state tliat the 
words, mean relations witb neighbouring powers, relations witb: 
Indian States, relations -witli other povrers in inteiTiatioiial affairs, 
relations witli tlie Dominions. , If these are external affairs, I think 
we are quite capable of shoiilderiiig the burden and discharging 
.OUT obligations, in connection.^ with external affairs. .We can un- 
doubtedly negotiate terms of peace with onr own kith and tin, 
with .onr ow.n neighbours, with oiir..,own-conntiynieii, the Indian 
Princes.' We can cultivate ' the friendliest relations with onr 
iieighbo'iirs the ' Afghans., and across the seas with the Japanese; 
and certainly we , can negotiate - .with- the Dominions also. If the 
Dominions will not have onr conntrjT-men to live there in perfect 
self-respect, we can deal with them. 

It may me that I am talking ont of folly, but yon should under- 
stand that the Congress has thousands and tens of thousands . .of 
foolish men and foolisli women like me, and it is on behalf of these 
that I respectfully register this claim, again saying that with the 
safeguards we have conceived we shall literally fulfil onr obliga- 
tions. Pandit Madan Mohan Malaviya has sketched the safe- 
guards. With much of what he has- said I entirely associate my-, 
self, but that is not the only solitary safeguard. If Engilshmen 
and Indians put their heads together, sailing in the same direction 
with no mental reseiwation whatsoever, it is possible, I submit witli 
eve-n" confidence, that we would bring into being safeguards which 
will be honourable alike to India and to England, and which would 
be a guarantee for the safety of every British life and the safety of 
every British interest to which India pledges her honour. 

Lord Chancellor, I cannot go further. I tender a thousand 
apologies for taking up the titan of this meeting, but you will 
understand the feeling that is welling up in me sitting here day 
after day, and thinking of it day and night, how these delihera- 
tions can come to a successful issue. You will understand the 
feeling which actuates me. It is a feeling of absolute goodwill 
towards Englishmen, and a feeling of ahsolute service to my 
countrymen. 

Chairman: Mr, Gandhi, I have listened with very great inter- 
est to your appeal, and I want you to be good enough, if you will, 
to help me personally. T am very 'much impressed first of all by 
what you call your dream — cannot, of coimse, share your dream.^ — 
and then I am very much impressed by your 'ideals. Those T can 
—perhaps not to the 'height, that, you entertain them — share to a 
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very. great extent* I am just as anxious to secure peace and Eappi™ ' : ;.j 
ness in Iiiciia' as you are^ and I am. just as' anxiouS' as yoii .a.re and , ■ 'I 

as Lord Irwin is to cany out.tliose conditions wkick lie and you 
arrived at at tiie beginning of. tlie year, and wMcbdin paragrapi t ; 

2 ., nead . as .follows 

Of tli0 sclieine there outlined, Federation is an . essential 
part;- so also are Indian responsibility 'and . reservations or, 
safeguards in the interests of' India for such matters as,, f©.r ■ 
instance, defence, external affairs, f he position of ininorities, 
the financial credit of ■ India ' and . discharge of oMigat.io.iis.'^^' ' 

I will as"v you to assume that I am Just as anxious as, you are to, , 
carry oni that prograinme, ■ I do ,not doubt your good .faith. I .. 
ask you not, to doubt mine.' '■ , , ‘ 

V You 'said, in the course of your" remarks, that you hoped that . 

.we should be able to teach yo''U' the- lesson of .self-ie, fence. (I, am., , 
oniy ,siinaiiiiiig up generally some of the .matters that you. referred 
to;). Nobody doubts -the bravery of -your .fellow-countrymen, it 
has , been, through' the '.centuries, manifested on .many a stricken 
field. But supposing it is right,, as.' I think it is, that what, you say 
is correct — namely, that at the present m.oment the Indians *have to 
learn this lesson of self-defence. I agree 'with you. I think that 
is right. Now" let me tell you my trouble. 

.If' it is- right that at the present moment an Indian Army is not 
.. ready.'.' for. .that, you are. asking. m.,e a.od you .are asking us to take a 
..^teiTible. .-.responsibility .'W’-heii .you ask us either to withdraTc the Army 
...' or -to. 'reduce it. a .size as to'nia.ke it not coiisisieiit with safety. 

With much of wdiat ^mu say I have the greatest sympathy, but, 
if - 3^11'. -will' foiguve me for-sajdng so, Mr. G-andhi, the difficulty -I 
^ .feel is the responsibility- that I should incur if I were a dictator 
'.and said Tomorrow I will 'Vrithdraw eve'iy English soldier.’’ ■ It 
would be a terrible risk, and if anything happened to the peace and 
prosperity of India I for one could never forgive myself for taking 
a decision to do that when, upon admission, the lesson has to be 
learned how Indians can conduct their own defence. 

It is because I feel that responsibility that, although I like to 
share your ideals, I feel it is asking me, at any rate, to go beyond 
what I really ought to agree to. I agree with you, Mr. Gandhi, 
that what we have to consider here are the interests of India ; bid 
give me at any rate the same credit that I give joit when I tell 
vou that honekly I do not think it would be in the interests of 
. India to comply with an immediate request withdraw the Army. 

It< is a responsibility that I think ^ no statesman who has a real 
regard for the,, interests of India— forgive me for putting it in that t/ 

wayvA5duld himself in assuming* The time may come, and 

I hope it wut ; ‘Av'* v- . ■ 

Mr. .' May 1 |«8i: I have aot asked for 

the -withdrawal of troopfc ^ not think that there was 
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aiij'. sentence in my remarks to tliat ef ectj , and if I did utter a 
Bentence of tliat cliaracter I siionld like ■ to. witMraw it. 

Chairman Will' Pandit Malavija witMraw it also? 

Pandit Mr Jf. Malaviya : .!■ liave .not asked for tlie witkdrawal 
of all tlie troops. ' I said tlie removal of. tke internal security Britisli 
troops should be considered, and that the removal of the rest of the 
troops should be carried out progressively over a series of years. 

Chairman : I should like to ask Pandit Malaviya whether he 
agrees with the safeguards : — 


“ There was general agreement in the sub-Oominittee that 
.the assumption by India of- all the- powers and responsibilities 
which have hitherto rested" on Parliament cannot be made at 
one step, -and' that during. a perio-d of transition the G'overnor- 
General should be responsible for Befeiice.'^^. ■ ■ 

Do you agree with that? 

Pandit M, 31. Malaviya y: I ■"have' .said,. My Lord, that I would 
reserve emergency powers - to' the- ■Governor-General, but' I would 
make the Indian Member in charge of the Army responsible 

to the '. Legi.slature . I think 'the . two. things can be combined.. . .' . I 
have not suggested the withdrawal of all the P>ritish troops at once; 
I have suggested that the internal security troops should be with- 
drawn, and that a scheme for reducing the rest of them should be 
drawn up in consultation with experts and public men. I have also 
mentioned that the Indian Army will remain, one hundred and 
fifty-eight thousand Indian soldiers officered mainly by English- 
men. 

Chairman : Do I understand you to say that it is impossible 
at present to have a complete withdrawal of the British Army? 

Pandit 31, 31, 3Ialaviya ■'.* I do not say it is impossible. I think 
it is perfectly possible, but we have not asked for it. ^ If I could 
■persuade' my,* .English '''friends ^ that' 'the whole' .of .. 'the- .British: ;' troops".: 
.should' be withdrawn to-day .1 wouid"'..do'"'so'.,::-hiit I,-have ''not 'asked. lor '' 
„it because I w.aixt to carry* my English..'frieiids''with:.iis. .as- far .as' -we.': 


Chairman : Well, my final reply to you is that if you would 
take that responsibility "you are a braver man than I am, and, 
forgive me for saying so, you are not such a cautious man as I 


{The Committee adjourned at 1 and resumed at 2. IS p.m*) 

Mr. Smtfi : 1 wish, with' great deference to Mr. Gandhi, who 
-spoke last, respecG^Wj dissociate myself and some others on this 
side from the opinion that: he expressed upon the Army question, 
it requires some hardihood to' -differ from him on so vital a point, 
hut in justice to ourselves,, I think s it necessary to reaffirm the posi- 
tion' which, early last year, we- took upon this matter. , • 
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- I .continue o,f tke opinion ' tliat tlie'AriEY and' External 

liacl best reiaaiii Cinwn ■subjects ■ during tbe 'period of traiisitioni. 

It was .witii great gTatificatio.ii tliat I listened to tlie speecli of Lord, 

' , Eea.cliri.g, in wliicliy aBiong ottier tilings^ lie reaffirniecl Ms approval, 
of iBsponsibility , at tbe Centre, ■ . . 

It appeared to me tliat the amount' ■ of responsibilitjt for /which. 
we ast^, even s'lipposing these two -great 'subjects, of the Amiy'aiid 
External Affairs excliidecl:^ is ■sufficient to coB,stitute a great iia« 
provenient on the present situatiohj and I believe it is an. lionoiir- 
able and satisfactory basis'- for ' a ■settlement. The .essential ■ fact 
with regard to the Army '■wliicli Lord Beading' e'ni,plias] seel w'as that' 
the eveiitiial respoBvsibility ■ for .that - subject should 're.maiii .with/ 
..the Ticeroy. ..Vfe ■agree that that is an ■ essential feature'; .but: 

. another essential feature that we have to rem'.ember is that in as.* 
brief a period as is compatible . with the efficiency of the Arinjr the,- 
■' transfer slioiiid take place from the Grovernor-General to the Legis-' 

' lat'ure of India, and it was in. order .to reio,embeT during the period 
■... of .transition that the transfer was to. take place that, 1 think, Sir 
Tej Bahadur Sapru insisted on the condition that the Army 
Member should be an Indian. I venture to support that recom- 
mendation and to recommend it both to this Committee and to the 
Government. We are anxious that while the responsibility should 
rest in the hands of the Yiceroy, arrangements should be set on 
foot and be continually kept in mind which will, at the end of that 
period, secure the transfer of the Army into capable and trust- 
worthy Indian hands; and I believe that that necessity will be best 
satisfied under the suggestion put forward this morning hy Sir Tej 
Bahadur Sapru. 

Dr, ShafaDit Ahinarl Khan : Lord Cliancellor, the Iduslim 
Delegation has carefully considered its position with regard to the 
questio'ii of the Army. As wns stated by you, a section of the 
members of the Committee were anxious to exprevss their opinion 
with regard to Defence and the other qiiestions which will come 
up for discussion hereafter. We expressed our willingness that 
the discussion on these four points should proceed, subject to the 
essential and vital condition that until our demands and safe- 
guards are incorporated in the constitution it would not be accept- 
able to us. We have felt all along that unless and until the coni- 
m.xinal question is settled and we know wdiere we stand there is no 
reality about our discussion in these matters. However, in defer- 
ence to your appeal and explanations and those of the Prime 
Minister we agreed to the course which you proposed. 

In the circumstances^ Lord Chancellor, we reserve our opinion 
~ ■ m Ih© ^qnwtion of Defence that is being discussed now. 

‘ Singh :.'If I may beVallow'ed to say a word ah 
this stegeb'I ilio'uld like to associate, myself with the remarks which 
have'hl^eh’1^6%% Mr..'Sa8irL^^^^ Tej Bahadur Saprii with 
regard to the '^_/Dbfen^.-/'T’'do not want to make any 
lengthy ohserVatibA -L- /a^ee that Defence- 



:"sIioiilci be a Crown subject for' the transitional period^ and I woiiid 
■ confine my remarks to one or two matters, on which I must express 
my opinion. 

The first is witli regard -to .the throwing .open of all mnks .in 
the Army to all ciasses^^ and members of all religions without any 
distinction. In principle I haYe- absolutely no objection to this. 
1 think that, at present the ranks of the Army are thrown open io 
all classes ; there is no disability. I must say, however, that' whilst 
agreeing to this' .principle it must not be taken to mean that , in 
future a certain portion of the Army will be, reserved for certai.a 
'■classes'^^ recruitment will have to be, made from different 

parts of, India ,even though the best material may not .be. available 
in .certain parts. This, •would mean incurring great-.risk,, and in 
'the matter of the Army such a risk should never be incurred; the 
best material whenever available should be taken; recriiitinent 
ought to be made on merit and on merit alone. 

The second point to -which I wish to draw j'Oiir attention, Sir, 
is with regard to the pace of Indianisation. A programme of 
Indianisation ought to be drawn up by some committee here or 
hereafter, so that, ' according to that programme w^e may proceed 
"to Indianise the Army ranks. The Indian Sandhurst Com,inittee 
which sat last April or May did not satisfy Indian public opinioji. 
They recommended sixty candidates annually for the higher 
ranks, but at the same time out of these sixty candidates nearly 
half the number— twenty-eight— were to replace the Viceroy’s 
commissioned rank's, so that in practice the pace of Indianisation 
of the higher ranks woiild be the same exists to-day. We are 
having twenty-nine candidates now, and if the Viceroy commis- 
sioned ranks are to be filled in future out of those sixty cadets we 
shall be making absolutely no progress. Some committee ought 
therefore to be set up to draw up a suitable programme. 

II.H, The Nawah of Bhopal : Lord Chancellor, I have very 
little to say on the question under discussion. We agreed last 
jeav to the Thomas Report on Defence, and we adhere both in 
principle and in the spirit and letter to the policy laid down in 
Clause 4 of that Report. We should also like to make a special 
reference to the undertaking given to the States by the Chairman 
on behalf of the Committee and of His Majesty^s' Govenmeni in 
Clause r5 of the same document. T think, My Lord, last year there 
■was common agreement that Defence should be a reserved subject. 
As long as the Crown is responsible for the defence of India, it 
must determine how it discharges' that responsibility and carries 
out its obligations in that .connection., It is therefore for the 
Crown to judge and decide how far, consistently with its ol)liga- 
tions to the country as a whole ,and to the Indian States, it can 
meet the various points of view put forward here. This, Lord 
Chancellor, is the view of- the, Tndian ''States* Delegation, and the 
‘States have nothing more to say. 



Eicternal .Relations. 


Sir Tej Bahad-u-r Sa-prii : Mj .Lord Oiiancellorj I shall reinem- 
ber . the waxuing^ that yon gare ns this m.oriiiiig in regard to- 
. eco Eomy 5 , aiicl therefore I *caii pmmise you that' I , am' not going to 
'.make any io.ng speech on 'this question, I wish to make absolutely 
clear 'the 'position that I '. have . taken iip this, year and ^ if '.Yonr 
, '. Lordship will peimit me, -I will' state it more particularly . because' 
Lord.. Beading made a reference to nijr. position. So far as the two - 
subjects of Defence and External Affairs: are concerned, I do 'not 
propose, and it was not mj .intention' yesterday - when. I. ma-de my 
speech, to take up any -position ' in ' any.' 'material, degree different 
from that which I took 'last year,' I • recognise, -that nncler, , the- 
scheme which we .eoiiteniplated ■ last year the two subjects of 'Ex- 
ternal ..Affairs and Defence were to be 'the special charge of,, the 
Crown. The only question therefore- which remains when that 
is .accepted is as to how that ■ obligation is to be discharged. ,I 
Lave ve-iitiired to suggest only one -change , this year, .and it is that- 
■' so far as we on this side are concerned, we thinks — and the' reason 
has been -very well put by Mr. Sastri Just now — that in order to 
'facilitate, an early passage from the reservation of the Crown to 
the responsibility of the Legislature,, it is desirable that during 
the period of transition the Member in charge of Defence shall be 

But as regards the ultimate responsibility in respect to Defence, 
as regards the responsibility of this Minister to any authority, our 
position remains unaffected, namely — let me explain it as clearly 
doing—tliat V-th'e -Tespo-nsibility shall be the 
responsibility of the Crown, that .the Army Member shall not be- 
responsible to the Legislature during the period of transition, but 
shall be responsible to the Crown. 

Fow, that is exactly the position that I take with regard to- 
. External Affairs..- So far as External Affairs are concerned, the 
present constitutional position is that the Government of India 
Act deals with questions of a political character or foreign character 
in three sections of the Statute. 

I will first of all invite Your Lordship's attention to Section 44 
of the Government of India Act. It reads as follows: — 

(1) The Governor-General in Council may not, without 
the express order of the Secretary of State in Council, in any 
case (except wLere hostilities have been actually com- 
menced, or preparations for the- commencement of hostilities- 
have been actually made, against the British Government 
in India or against any Prince or State dependent thereon 
or against any Prince' or State whose territories His 
Majesty is bound by any - subsisting treaty to defend or 
(‘"'guarantee), either declare war' or commence hostilities or 
enter into any treaty Lor vffialring ivar against -any Prince or 
State in India, or enterlntd' any- treaty for guaranteeing the 
possessiteB-’cf 'any':8uch;Pmce''or State.^,^ / 
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■ I pause, tliere« So .far as the” powers coateMplated Seetio.ii 
44 (1), are concerned^,, I contemplate- that during .the, period . of 
transition^ . when De-fenee shall be the charge .of the Crown/ these 
powei^s shall coiitinne to belong' to the GoYernor«G-eneraL ■ 

I com.e. now, to the next snb-Section: — 

(2) In any such excepted ease the Governor-Ge-neral in.' 

,. Council may not declare war.' or coimnence hostilitieSj, or . 
enter into- any treaty' .for making war, against any other 
Prince or State than such as is actually coniniitting hosti- 
lities or making preparations as aforesaid, and may not 
make a.iiy treaty for guaranteeing the possessions' of any 
. Prince or State except, on the consideration of that Prince 
or State actually engaging' to. assist His' Majesty against such 
hostilities coiiimeaced or preparations: made as aforesaid. , 

Siib-Section '(3) reads as follows; — > 

|;| 3^0 Governor-Cjeneral ' in Council comiaences any 
hostilities or 'makes any treaty, , he shall forthwith communi- 
cate the same, with the reasons therefor, to the Secretary 
of State/-! . 

The Secretary of State means really the Crown., 

.With regard to sub-Section (2), I propose to effect no changes- 
of a substantial character, but it will be borne in mind that Section 
44 deals with the question of war, hostilities, or treaties of a poli- 
tical character entered into hy the -Governor-General .-either -..with, the.: 
Indian Princes or with any foreign States. It has nothing to do 
with that class of treaties which are kB.own as: commercial treaties-. 
or agreements. With regard to that matter I shall presently deal 
in a slightly .different manner. ; . 

When -we talk of External Affairs, what do we niean.^ In this 
connection I will invite Your Lordship attention to a passage 
from the Simon Commission Eeport,^ ToL I, page 173. At the 
bottom of the page there is a description of this subject given and 
of the machinery which is now working, and if I may respectfully 
s.ay so. this is perfectly correct. '-'..-So- '-.runs-. the Eeport : — . 

The Viceroy himself holds the portfolio of the Foreign 
and Political Department. There is a Secretary in charge 
of each of the two branches, who holds the rank of Secre- 
tary to G-overnment, and sits as a nominated official in. one 
or other House* of the Central Legislatup. The Foreign 
branch conducts external affairs and relations with frontier 
tribes; the Political branch has charge of relations with 
the Indian States-;* and its , organisation has been already 
described in an earlier chapter.’’ 

So far as the Political 'branch is concerned, generally speaking 
it is true to say that it is in charge of matters relating ' to the 
Indian States. *1 venture 'to think that as the Federal Constitu- 
tion develops— and we are, proceeding on the basis of , a ■ Federal 


im:£ 


'Constitutioii for tlie purposes of .argiiineiit — there is a good deal 
'wiiicli is now clone by tlie Political Department, of tlie Government 
•of India w-iiicli will ■ automatical^ . pass to the jnrisclictioji of tlie 
Federal Legislature, but thei’e will .still , contirine to be, a .residniiin. 
■of,, subjects coining witbin tlie. 'general expression of paramoiintcy 
for'wliicb. yon will, have io make -'provisicyi. Mow,, so far ,as that 
■question is , concerned, we' on ■ this' side are not .directly interested, 
in tiiat matter; tliat is a matter . really on ' which ' Tlieir Highnesses 
■and their Ministers are entitled to speak witli. authority, and ,I 
will, therefore, not take up the .time of. .this Committee imneces- 
•sarily* I imagine that for", many ■years to come,, or at any rate for 
■some time to come, matters, of paramoiintcy which will .be outside 
'the scope of the Federal .Legislature '■and the 'Federal Governrneiit 
will coiitintie to occupy the, attention of the ' Clovernor-Geiieral or 
■of tbe Viceroy. What exactly will be the, niacliinery which the 
Viceroy wdll adopt, either in consultation with Tlieir Highnesses 
■or indepenclcmtly, is a matter for the consideration, of His Majesty’s 
Government and of Tlieir' Highnesses. ' I ..venture .to ' express , no 
opinion on that part of the case. 

I pass on then to what is known as the Foreign Department of 
the Government of India. As regards that, I shall invite Your 
Lordship’s attention particularly to a paragraph in the Govern- 
ment of India Despatch. I refer to paragraph 197 on page 173 of 
the printed Despatch of the Government of India which came to 
England last ^^ear. The position is very accurately described 
there, and I venture to read it to the Committee. They say 
■there : — 

The existing position has been described in the memo- 
raiidnm. which we submitted to the Indian Statutory Com- 
mission on the status and position of India in the British 
Empire and in the India Office memorandum on the inter-. 
'.national status, of India. It is beyond doubt that there haS' 
so far been no delegation of . authority to the Government 
of India in regard to external /-matters. As regards com- 
mercial agreements with foreign countries she has not the 
power which the Dominions have to enter into direct negotia- 
tions. The Government of India Act restricts the power 
of the Governor-General in Council to make political 
treaties and forbids the Indian Legislature, without the 
X)revious sanction of the GoTernor-General, to legislate 
regarding the relations of Government with foreign Friiice:^ 
or States. We do not contemplate that in present circum- 
stances the Government of India could have a decisive con- 
cern with those foreign relations which closely overlie the 
: ,, right to make war and ,peace,^ On first-class questions of 

« and Imperial policy independent action by India 
yet within the ..realm of.ptaetiml politics. India is 
inieed^ . qontinnonsly\, and' practically concerned' with 
foreign ■ policy' '^artipnlarly . in; '.the ■ Middle ' East than ^ any of 
the self-governmgbi3^ihinid^^^ • , ' 
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STow comes an, important sentence' . 

'' But wliatever may be tlie degree of coD.siiltatioii with' 
tlie. G-OYemuQ-ent of ' India, and -wliateTer tlie agency 
, tions wliicii tliat ■' GoTeniii!es.t maj^' perform, tlie decisions- 
iiiiist still remain . witli His Ifajesty's CTOYeiiiin Eever- 
tlieiess, .tliere is a large range, of „■ external relations wliich' 
iiiay coiiveiiiently be so 'Classed in .distinctioii from foreign- 
affairs, and' in .wiiicli' we see scope for an' increasing recogni- 
tion of tlie indiYidiiality of India among tiie nations of^tiie- 
w.orid/^ , . 

Tills last sentence I ; Yery. strongly support, and I do suggest , 
tliat if we develop tlie .line of tbonglit contained in ..this section it 
should not be be^mnd the'; 'range, of .pos-sibility — indeed, it is quite 
feasible and practicable- — that a good deal of the work wliich 
passes through the hands of the Foreign Department could cer»- 
tainly be transferred to popular control. 

For instance, in the very paragraph from. lYhieh I haye just 
been reading they go on to say : — 

It may well be that if the purposes of Pariiame.nt are 
defined, as we propose, the GoYernment of India may enjoy 
considerable liberty in matters such as commercial treaties,, 
and the treatment of Indians-' OYerseas,/’ 

I Ynil further imiltiply that; so far as the appointment of com- 
mercial agents or trade agents or agents of that class is concerned, 
there is no reason why they should not be within the control of tlie- 
Indian Legislature. Similarly, Indian opinion is extremely sensi- 
tive with regard to the question of the treatment of Indians over- 
seas. I remember very Y-ell — and Lord Beading will probably 
bear me out — that during his Viceroyalty the c[iiestio.o arose as to 
how the Government of India should deal with the situation affect- 
ing Indians in South Africa at that time, and I remember also 
that it was then for the first time that the Government of India 
were ■ authorised by the- Secretar}^'-' 'of-.State -.to e.nter ''into, .direct 
miinication with the Government of South Africa. 

Now, luckily for us, whatever may be oiir complaints or griev- 
ances against the Government of India, I feel rerj strongly that 
so far as the question of Indians overseas is concerned the* senti- 
ment of the Government of India has been completely identified 
with that of its Indian subjects during the last ten ^ years. T 
think, however, that under the new status which India will acquire 
under the ne%v constitution it should not be left as a matter of nrace 
to the Government of India, but it should be a ppl of the constitu- 
tional provision that so' fa'r as India’s responsibilitv for protecting 
her nationals across the seas;, is concerned,^ that shall be discharc-ed 
by the Federal Government on behalf of its own nationals and by- 
dealing directly with the Dominions for the pTotection of its own. 
nationals. 
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Chairman : I sony to interrupt you^ but .can you Just give 
:Me' a date there? , Was it in 1927 that- Mr. Sastri was appointed 
■the first Agent-General? 

' Sir; Tej Bahaduf .Sa'prii : Mr. Sastri wdll be able ,to. tell you. 

■ Mr, Sastri^: YeS), in 1927.' , 

Chairman ' : Thank yon ; - . that is the date' I wnnt. 

Sir Tej Bahadur Sapni : Further on, the same paragrapli 
proceeds 

"We make -iio- precise- proposals, ■ in ' ,'tliis " regard ,, for, 
whether our 'relations be with countries ' within or outside 
.the Empire,, w’-e consider that the functions of the Gowerii- 
, meiit of India must develop- by agree-nient and conventioii 
rather than. by the enactment of constitutional provision.’^ 

, .Mow, it is only with reference to - this sentence that I shoiiM 
like to say that the position, to my mind, is not absolutely clear. 
..I do suggest that how^soever much we may leave to the clevelopmenfc 
of . the" constitutional position by agreement and by 'coovention, 
we should make it clear that it shall be within the range and scope 
of the future Government of India to send its agent across the 
seas for commercial purposes and to enter into commercial agree- 
ments and treaties which its government thinks are best suited to 
the interests of India, and to take all such other steps as may he 
necessary on behalf of and for the benefit and protection of its 
nationals who are in diiierent parts of the British Empire. 

Then, My Lord, it says that it is by the growth of iinder- 
fstanding and convention and not by provisions of positive laxvs 
that the Bominions have attained their present position. Well, 
putting it generally, this ma}- be an accurate statement, but 
-.examined very closely in the light.- of the positive constitutions of 
•the Dominions 5 I venture to doubt whether this sentence represents 
.the legal and constitutional position correctly. 

Therefore my suggestion is that so far as the Foreign Depart- 
ment of the Government of India is concerned the matters wdtliin 
its charge and control will have to he carefully examined and 
classified. So far as matters relating to peace and w’ar and treaties 
of a political character either with Indian Princes or with foreign 
potentates or foreign States are concerned, I do say that they 
.should belong exclusively to the Governor-General during the 
period of transition, and I impose no restriction upon the powder 
' . of the Governor-General to select his own Agent or his own Minister 
for the discharge of those nhligations. But as regards other 
matters which are treated genially ^as Foreign, but which really 
the national or commercial life, 'I say they should he within 
'■the scope- ,o| the Legmlature., 

My Lori, thdrele only oiie thing ;,^re that I will say, then I 
•will cunclude/ attention to another 
provision of the pf India Aet to show what exactly is 
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the positicm. If Your Lordship will' turn to Section. ;67 (2)^ it 
sajs: — 

‘‘'It shall, not he lawful, without the previous sanction 
of ..the , G'overiior-Geiieral, ■ to. introduce, at, any .meeting oi 
either' Ciiamher of the Indian Legislatiire. . .any , . .measuie. 
.affecting . * . . . . 

{d^ The relations of. the' Governnient . with . foreign .. 

Princes or States.'’’ 

I , venture . to think that during the period of traiisition,. .when 
the Ijoverrior-CTeiieral as representing the Crown will he respon- 
sible^ .this Section or soniethin'g- 'to.'that effect will have to stand. 

Then I come to' Sectio.n. 67Y (3)': — 

'‘The proposals of the Governor-General in Council for 
the appropriation of revenue or moneys relating to the 
following heads of expenditure shall not be submitted to the 
vote of the Legislative Assembly, nor shall they be open 
to discussion by either Chamber at the time when the annual 
statement is under consideration, unless the Governor- 
General otherwise directs.” 

Then you come to- sub-Section- (yj (b) political,”' ' 

This again 'will have to be very carefully examined and . ' dis.- ' 
seeted and the content of the word '' political ” will have to bo 
classiiied under two groups. Some- of .them - will "have -'.to; 'be 
side the jurisdiction of the Legislature, while others will remain 
within the jurisdiction of the Legislature. These are the impor- 
tant Sections of the Government of India Act which bear on this 
matter. My Lord, I therefore say that that is the position that 
we. on. this'- side ■■take.-. ' ' 

Yow may I in this connection invite Your Ijordship’s atten- 
tion to paragTaphs 11 and 12 of the final Eeport of the Bound 
Table Conference. Your Lordship was pleased to refer to para- 
graph 11 this morning, and paTticularly to the safeguards during 
.. the. period of transition ' which -are'. 'summed up'.there... ' .' I'irst i'of ■ all-: 
.. 'it- says — -■ 

. “. .The . Gove.rnor-Qener'ai.^^ be responsible ..for Defence,,' 
and External Eelations (including relations with the Indian 
States outside the Federal sphere).” 

:-'.:'':I^..;A^o''.say..;'that\L; ''stand^'^ by.. y'y;'.y 

Then, secondly, it is .-stated : — 

“ In certain situations, hereafter specified, which may 
arise outside the sphere of those subjects, the Governor- 
General must be at liberty to act on his owm responsibility, 
and must be given the powers necessaiy to implement his 
decisions.” 

, Then paragraph 12 g-bes - on— and I particularly in%ute the at- 
tention of Lord Beading to it and 'ask him to consker whether h# 
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tMnks ^ tliat in substance I bave departed from the recommeiida-- 
tioiis of it^ or whether it is not the fact that the reconinieiidatioii 
made in this. paragraph has yet to be- considered — as follows: — 

. ■ , ‘‘ It was .generally agreed 'that the prese.iice of a person 

' occupying the positio'ii. -of' a' Minister would be. necessaiy to- 
express . the .wiews of the'. Governor-General on Defe.iice 
. .. ' matters in the Legislature/, since these will - impinge upon 
strictly federal matters.-^^ 

I do not take exception to that' sentence. - It., nontinnes':— ' . 

■ The same is trne of 'External 'Eelati'onSj but there ’i-fas 
not -an equal m.easiire- of agreement with regard to the ap- 
pointriieiit of a person to represent ■ the Vicerojr in - this- 
.. . . .. ...'latter, siihj-ect.^^ 

-'It is .open to ' yon to have a separate -Meniber. for External 
Affairs or to place External Affairs in charge ' of 'some .other single 
Member. Then the paragraph proceeds: — ■ 

. It is clear, however, that the Governor-General ninst be 
at liberty to select as his representatives in the reserved 
sphere any pervsons whom, he may himself choose as best 
fitted for the purpose, and that on appointment they would, 
if holding Ministerial portfolios, acquire the right, like 
other Ministers, of audience in either Chamber of the 
Legislature.’^ 

I also stand by tliat» I am imposing no restriction upon the 
Governor- General except in one respect 'with regard to the Defence 
portfolio. He may select an Indian non-officiai Member of the 
Legislature in order to give him a chance of acquiring inside 
knowledge so that the passage of responsibility be facilitated 

.and. expedited. - .Otherwise, so far as the. substance of .the machinery 
and procecliire pixwided is concerned, I have made absolutely no 
change. 

The paragraph continues: — 

The suggestion was pressed that any persons so ap- 
pointed should he regarded as ordinary * Members of the 
Council of Ministers, notwithstanding that they would be 
responsible to the Governor-General and not to the Legis- 
latuiu, and that they should be regarded avS liable to dis- 
missal (though they would remain eligible for re-appoint- 
ment by the Governor-General) with the rest of tlieir 

MayT'Wemind you that the teser'vatio.n ’made by me last year 
received' a; eonsiderable measure’, ■ of ,support from Lord Eeading, 
'whO' said, when it had been, criticised. 'hy nhother member as ridi-* 
culous, that after having 'given ’'-the matter very careful ' considera- 
tion, -he had come tW.’^helnsion 'that the scheme ’that I sug- 
gested was by in' fact he supported,' it. : 
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' Paragraph ,12 '..proceeds to say — and this is., the,;, passage which 
requires consideration; — 

It ,is difficiiltj howeyer, to see how this .po.siti.03i could' 
be reco'iiciled with the principle ol the collective respon- 
sibility, of Ministers, ■ and the 'snb-Oonimittee, find themselves 

, ' .unable to, come 'to any '.definite 'conclnsions on. ,: the matter, 
though they .are. of opinion that it merits' much more careful ■ 
'examination than they have, in the, time at. Iheir , disposal,- 

'. ^been able' to give .to it.’’ 

Mr, Garin Jones: Do I understand that 'Sir TeJ B'ahadnr 
Saprii TTonld agree that- the Minister ■ for Foreign Affairs shall 
'be' responsible to the . Governor-General both for policy and ad- 
iii.inistration ? - .* ' 

Sir Te j ' Bahadur ^ Saprii : Yes, that was my meaning. 

Mr, Gavin. . Jones, .* What about the Armv? Do von agree to 
that too? '' . ■ ■ . . 

Sir Tej Bahadur Sapru : Yes, that the Army Member shall be 
responsive to the Governor-General and not to the Legislatnre. 
The Legislature shall not be at liberty to dismiss the Member. 

I stand by the reservation I made last j-ear, namely, that we 
must establish the principle of collective responsibility in the 
Federal Legislature, that so far as the subjects outside go, the 
Army Member should stand also with the rest of the Conncil, but 
that vith regard to matters wdiich are peculiarl57- within his juris- 
diction, he shall be responsible to the Governor-General, to the 
Governor-General alone, and not to the Legislature, 

It was said in criticism of my proposal last year, and I believe 
it was Mr. Sastri who said it, that it was not right and fair that 
this poor, innocent xirmy Member should suffer for the fault of 
an 3 :^ other Minister. My answer to that is that that happens every 
day in the case of collective responsibility. The only anomaly is 
that the Army Member shall be appointed by, and shall be dis- 
missible by, the Governor-General, but that is inevitable if you 
w^ant really to have Ministers and Councils representing these port- 
folios, and not secretaries or other officials. We have got to put 
up with that anomaly during the period of transition until the 
position is regularised. 

I have nothing more to say. 

« ^ 

Sir Muhammad Shaft : Sir Tej Bahadur vSapru spoke of col- 
lective responsibility Just now. Does lie mean that the Minister 
in charge of Defence and -Foreign and Political Affairs, although 
he may be responsible’ both for 'policy m.nd administration to the 
Governor-General and not to the Legislative C^ouncil, vet will have 
collective responsibiiit}?- along' with --the other members of the 
'Cabinet in relation 'fo these "hiatters? Does he mean that? 

Sir Tej In- relation to other subjects. That 

is the position that I, todi,,Wt\year,., and that is the position' from, 



wMcIi you differed. , Unfortunately it so Happens tliat I Have not 
changed my opinion. . 

Sir BMimnmad Shdfi : Tliat is not a clear answer to my ques- 
tion; blit, stilly I am. ■ satisfied Y/itli it. 

' ; Cliaif man : .Woiilcl you mind .repeating your question? Tbeii 
I stall understand . it. ■ 

: Sir Blnhamimiad Shaft : My' 'question, Lord C.iiaiicelloi% is tills. 

■Does my friend,' Sir TeJ .Babadiir Sapru, mean tliat altlioiigli tlie 
Minister in charge of Defence and. Foreign and Political Affairs 
will, with regard both to policy .'and administration,.., be re-sponsible 
to the GoYeriior-Geiieral and.not. to ■■ the' Legislature, iievertlieless 
there will' be a collectire responsibility of all the members of,- the 
Cabinet, including this Minister, to the Legislature?- 

Sir Tej Bahadur Sap’ru : My answer to that is this. I con- 
,tenipla..te that the Executive Council of Ministers of , the future 
will tahe collective respo,iisibility in' its dealings with ■ the ■ Legis- 
lature,- on, the principle that they must present a united' fro.nt to 
the Legislature. If a question arises relating to the Army or to 
Defence or ..to ..Foreign Affairs, on which the Legislature records 
an adverse vote against the Member in charge, then he shall not 
resign on that issue; but inasmuch as he shall be equally entitled 
to take part in the general discussion on other matters than Defence 
and Foreign Affairs, if the Ministry of the day is thrown out bj 
an adverse vote of the Legislature, he too shall go out, though it 
shall he open to the Viceroy the very next day when the Ministry 
is'v, formed, or sometime afterwards when- the „ Ministry, is formed, 
to re-appoint that very individual. 

Mr. Jinnah : There is collective responsibility. 

Sir Tej Bahadtir Sapnt : Yes, Sir, during the period of transh 
tion. 

: Mf. Iyengar : Lord Chancellor, After the clear_ exposition' of 
Sir Tej Bahadur Saprii with regard to his proposals on External 
Affairs I shall content nwself merely hy elucidating my position 
with reference to what the Oong.ress has asked for — namely, control 
over external affairs in a responsible Cabinet, and what the present 
position is. 

In doing that, you will permit me to say that wiiat we envisage 
as part of the full’ responsible constitution "for India is that India 
should have the same powers and the same status and the same 
responsibility in respect of external affairs as are now in existence 
in the Dominions, and, therefore, I propose, with your permission, 
to examine what really is the present position and what we desire, 
in the pursuit in this full and_ equal Dominion Status, that we 
should have in our constitution. I shall also attempt to point out 
that, so far as external affairs are concerned, whatever may be the 
difficulty' In 'regard- to the control; ,df. the Army and the difficulties 
of immediately providing a national ;hrmy, the question is a very, 
much simpler one in regard - to'' ex’^rnal; affairs, and can give rise 
'to'mo' constiturional''':'diffleultk " 
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To-claj India lias^ already .a' certain -iEteriiatioii.al, position of its 
owji^. in, Tirtiie .of the fact that^ under the terms .of the Treaty of 
Versailles, it became an original .Member,: of the League of E'atioiis. 
India, again,, is a meniber of the \ Imperial Gonference, and has 
taken its' place in the same manner as other countries at successive 
Imperial Conferences ; and in both the Conferences, of the League of. 
Ifatioiis and; of the Imperial Conference Delegates from both British 
India and the Indian States have represented India. 

Chairman : I looked this point up last night, but for the moroent 
I have forgotten it. What was the,’ first Imperial Oeiiferen,ce that 
an Indian 'attended? 

.Sir Tej Bahadnr Sapru : . It uns in .1921. 

Cliairmaii : I was not sure whether it was in 1921. 

Sir Muhammad Shaft : There was an Imperial War Cabinet in 
1918. " 

Sir Tej Bahadur >Shpm .* That was different from the regular 
Imperial Conference. 

Mr, lye^igar : The Imperial War Conference was another matter. 

Sir Muhammad Shafi : The date should be 1919. Lord Sinha 
first came to the Imperial War Cabinet, and was then on the 
Imperial Conference. That was in 1919. 

Lord Reading : He was on the Imperial War Cabinet in 1917. 

Sir Mtihmmnad Shafi : 1918 was the Imperial War Cabinet. 

Mr, Iyengar' : Then in both of these organisations of an inter- 
national character India’s position to-day is vitally affected by the 
fact that its Delegation does not speak for a Government that is free ; 
they are subject to the instructions and control of a British Secretary 
of State in Downing Street, 

Mr, Joshi : jN"ot in Downing Street. 

3£r, Iyengar : In Whiteliall 

Chairman : Youv are- only 20-yards' out! 

Mr, Iyengar : India to-day, therefore, does not exercise in her 
general international relations the rights which the self-governing 
Colonies have acquired. What I claim on behalf of the CoiigresB 
is that India should be put, in regard' to these matters, in the same 
position as the Doiiiinion's ; and what that position is has, of course, 
been very elearW defi,iied in the words of the B'alfour Eeport. We 
want to be an autonomous community within the British Empire, 
equal in, status, in no subordinate one to another in any aspect 
of our domestic or external ' affairs, though united by a common 
allegiance to the Crown and freely associated as members of the 
British Commonwealth of 3?fations.’’. Therefore, the position in 
regard both to the Imperial Conference and to the meetings of the 
League of Nations that are held.' annually and oil the ancillary con- 
ferences,, is that India has, obtained'a certain status which for all 
purposes has'been, so" far as dutsidera 'are concerned, that of equality 
with other members of 'the ; League ■ or o! these conferences. The'" 
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present position in ^ so far as tiie legislatiYe eompetenee' of tlie Iiidiair 
Legislatures is conceriied, is that in 'all matters relating to foreign 
ailairs nr political affairs the previous-" sanction of the G-overnor- 
General is necessarj'before -the Legislature passes any such, enact-.- 
jnent. . Therefore.^ as 'to the Juridical -status; of the Indian; Govern- 
ment I do not see, that, it .difiei^s in-aii}?^ .important respect from the- 
.J-uiidical' status o.c.cupi 0 -d by. the Dominions in respect of what. may 
be called the legislative authority or provisions that may be necessary 
to implement international obligations. 

As the Balfour Eeport points., out/' My Lord, the principle of' 
equality and similarity appropriate. -.to status do not im.iversaliy ex-, 
tend to function and in,, particular in ,. relation., to foreig.,ii,- 'affairs, ..., 
questions o,f diplomacy .may also. . -require . flexible .machinery, 
machinery- which ; can, from time to time bendapted to the .changing;, 
circumstances of 'the '.world. . What.' we here "ask, Aly Lord, is that, 
this flexible machinery should now- he , established as part and parcel, 
of the grant of full responsible government to my country. It' is 
no doubt true, as the Balfour Report itself points out, that all the 
Dominions have- frankly recognised that in the sphere of foreign 
policy, as in the sphere of defence, the major share of responsibility 
rests now and must for some time continue to rest in His MaJesty^s 
Government of Great Britain; nevertheless practically all the 
Dominions are engaged to some extent and some to a considerable- 
extent, in the conduct of foreign relations, particularly those with 
foreign countries on their borders. 

Now, My Lord, if we proceed to examine from this standpoint 
what is the position and the rights which the Government of India-, 
as such has acquired in regard to treaties and other matters, I would 
invite Your Lordsliip^s attention to a resolution, which was adopted, 
by the Imperial Conference in 1923, to which India was also a party. 
It reads as follows : — 

This Conierence recommends for the acceptance of the- 
Governments of the Empire — 

and I believe that includes the-Governmexit. of India— 

that the following procedure ' shall be observed in the- 
negotiation, signature, and x^atification of inteiiiational agree- 
ments/^ 

And we find under the head negotiation the following clause : — 

It is desirable that no treaty should be negotiated by any. 
of the Governments of the Empire without clue consideration 
•; of its possible effect on/. other parts of the Empire, or, if cir- 
cumsiances so demand, on the Empire as a whole.’’ 

‘^hen there, are various provisions -with reference to the manner in 
which these consultations should' take plae6'''betweeii various Govern- 
monts before tre^tf^ are madeAr,’r,atified,;br' before particular parts 
of the Empire irea&h;to;:h^' made /with their neighbouring 

countries. I do{hi|fc dalain Ihe :''Comm with all those 

details. What t point out is that in regard to 
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ail tliese matters: I do Mt.see that, there is any inkerent' incapacity 
in an Indian Oabinet: being' .able to. ^deai tbem^ nor do I see 
tliat any 'of the.,, .resolutions of the Imperial .Conference, or any of 
.tbe' other, principles which have been established in connection with 
the proceedings of the League of. jrationSj would impose any dis“ 
ability .upon the Indian, Government ns siich.^' a Cabinet Govern^ 
nienC from, dealing with those questions. , Therefore I desire ' that 
we should be placed in -exactly the same position as, that in , which, 
,the. Dominions are placed 'in respect of all these matters. ThBire, 
..are ,of , course ^ many questions of diplomatic and foreign relatio'n,.s 
-connected ' with what we- may call high imperial policy or the larger, 
foreign, policy of the 'Empire in which' I am sure India will follow 
"the 'Tine of .Great Britain in most matters; but there is absolutely 
no objection, there can be no objection, to our being placed in the 
same position as the Cabinets of other Dominions. 

The other question concerns the relations which the future Indian 
Government should have with Indian Princes. That, I think, is a 
question which, in the scheme we contemplate, will soon become a 
matter of the past. If the Indian States as a body come into the 
Federation, then, as Sir Tej Bahadur Sapru properly pointed out, 
many of the matters which now come under the control of the 
Foreign and Political Department will necessarily come under the 
.joint control of the Indian States and ourselves under a Federal 
Goveniiiient. With regard to matters of paramoiintcy, in which 
the I,iidian States have insisted that they shall continue to be con- 
trolled by the Crown, I am prepared, speaking for myself — not 
on behalf of anybody else— that that method shall continue so long 
as the Princes desire ; and so long as their coming into the Federation 
is made conditional upon it I am willing to leave it to their choice, 
but I hope that they will soon see that the best method of dealing 
with these questions is that they should come unreservedly into the 
Federation. 

I find, in respect of other international matters— matters, for 
instance, with which the League of Nations is concerned — ^that 
India already exercises a good deal of individuality and independent 
■status as do' -other Dominions. I have., here, before me. a number.:, 
■of instances in. which the Indian representatives at the League of- 
Nations took an independent line — for example, at the Washington 
Labour Conference in 1919 ^ at the General Slaritime Conference in 
1920, at the International Labour Conference in 1921, and also in 
■respect of the Barcelona -Transit ’Convention, the Convention t'or 
‘ the Suppression of Traffic in Women and Children in 1921, and in 
other instances. 

ChdfMmi I wantTo .ask This question, Mr, lyengw. I do not 
'know^ whether you have had time to .give thought to it. How far, 
in your opinion, might the ■economic' and othef relations of India 
with the outside world affect fheir political relations? 

Mr. Iyengar : I am' afraid T; have hot thought suffi.ciently about 
■that subject to give mropmmti on -it "at the moment. I might also 
mention that in the Fifst”'Conimittee' of The First Assembly of the 
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League of Jfatioiis in 1920^ India and Australia voted in a iiiiaoiity 
as against Great : Britain and otlieT'"Doiiiiiiioiis on tlie , method of 
election of the nompeimarient members of the League Council. At 
the. League., of Fatioiis, particularly" ill .matters respectiiig labour 
q.uestioiis,,, the. Indian representatiYes 'have been allowed, by Wliite- 
hali the freedom and • .indeijendence of action which ' clearly shows' 
that there 'is absolutely no difficulty 'in investing powers .in such 
matters as,, arise out of League of Jfations issues in a responsiMo 
Cabinet, 

My friend, Sir Tej, Bahadur Sapru, has also ■ pointed out that it , ■ 
will be necessary in', tlie constitution that any responsibility .with 
regard to conimercial ' treaties .or the ' appointment of trade coinmis- , 

.sioners and the lihe will be the responsibility of the Iiidia'ii Minister' . 
.responsible to the Legislature, who should be in a position to carry ' 

.forward the policies which are essential for the ^National.. Govern- , 
ment., 

If that is so we are' left only with the larger questions of foreign 
■ policy, say of making peace or w^ar, and of our relations with the 
neighbouring States, on wh.ich' the necessity for continuing the 
control of these matters in the hands of.. His Majes.ty^s Government 
or the Crown is sought to be insisted on. So far as that is con- 
cerned, I am clear that even on those matters I cannot see where 
the special advantage lies in those matters being in the special care 
of the Government’s officers in Whitehall rather than in the hands 
of His Majesty’s Cabinet in India, if I' may say so. The Governor- 
General, of course, will be in charge of foreign and political affairs, 
but he has got to be advised by somebody, and I think it would 
be all to his advantage if that advice w'as given, especially in regard 
to foreign affairs, by a gentleman who is a responsible member of a 
responsible Cabinet in India. 

. I do not want to enlarge on this, matter, My Lord, but I feel-- 

Chairman : What is your attitude towards Section 44 of the 
Government of India Act in those circumstances? Do you accept 
Section 44, as Sir Tej Bahadur Sapru does, or do you say you do 
not accept, Section 44? 

Mr. Iyengar : No, Sir, I do not accept Section 44, for this 
reason. Either this power is going to be in the hands of the 
Governor-General, or it is going to be in the hands of the Governor- 
General in Coimcil. I take the words Governor-General in 
Council ” to mean the Cabinet. The words Governor-General 
mean the Governor-General independent of Cabinet. Now, this 
Section not only imposes a restriction on the Governor-General in 
, Council, but it also imposes' the' authorify of, the Secretary of State 
, _m Council for certain matters. What l^am saying is tliat we are # 

■ now up .against the. domination of .Whitehall, and if that is removed 
all that I, say is that our .position in. regard to the control of foreign 
policy shall be the;samd'as that' which’ His Majesty’s Government 
may exercise in ^resf^' 'policy 'relating to the Dominions. 

I do not see why that that control 
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slioiiH be specially tighteiied.- by. tbe'/iii.aiiiteEaii,ce .of,, ,a special 
agency in Wbiteiiail for Indian- affairs oiilyi and I therefore tliinb: 
'it is one,' tiling to say that, tlie Governor-General, sliall. be ^adTised by 
somebody .:,w.lio is not responsible, .to- tbe Legisiatiire in respect of 
matters of foreign jioiicy ; it is anotlier , thing, to say that .the Secre- 
tary o.f State, in Council sbairfroni, -London,, dictate to, the Governor- 
,G-eii@ra.l in India wliat should' be 'the .policy., ' 

■ Sir Smimet Hom^e : .And do yon 'not thinks Mr. ' Iyengar ^ that 
.the question of defe.nce is hound' to react in the transitional period 
on tlie. question of foreign policy? ■ ' ■ 

Jfr. Iyengar : Yes, certainly..- 

Sir Swimiel Hoare : Ton see, the practical difficulty is this. It 
is admitted, anyhow by a great many members of the Committee, 
that in the transitional period defence lias to be a reserved subject. 
It does appear to me, as a question of practical politics, very 
difficult to have foreign affairs a responsible portfolio with defence 
still a reserved subject. It seems to me that the two react very 
much together. I would have suggested for your consideration that 
probably the line -with foreign affairs is the line that has actually 
been drawn in practice in past. English history — namely, the powers- 
that appear to be very formidable, and they would be very formid- 
able if they were exercised rigidly by Whitehall gradually falling 
into desuetude, and probably you wonid find that gradualiy in the 
transitional period, although under the letter of the law full powers 
might remain in Whitehall for a minute direction of Indian foreign 
policy, if things were working well those powers would gradually 
fall into desuetude. That, I would suggest, has been generally the 
history of government in many parts of the British Empire, and it 
may well be the line of least resistance in dealing with what is a 
very difficult constitutional problem. 

Mr. Iyengar : I entirely agree, My Lord, that defence and 
foreign policy go together. We have claimed that defence should 
be put under the control of the Legislature, and if the two go 
together it would be of advantage to have foreign affairs under the 
control of the Legislature rather than outside its control. 

What I am referring to is this, xifter all, foreign policy is the 
special preserve of the Crown even in England, and the technical 
part of the responsibility of the Crown to declare war or peace has 
always been controlled by the actual responsibility of His majesty’'^ 
Government to Parliament. .Similarly, I have just read a pateage'" 
in the Balfour Committee's. Beport to show that even in"’ the 
Dominions, in respect of 'what'may be called ^ the major issues of 
foreign policy,, tbe Dominions will for a long time have to leave to 
His Majesty^s Government here ;the conduct of those important 
questions of foreign policy. ^ Wliat'I'. am saving, however, is that 
where the Colony or the Dominion find's its interests directly affected 
and wants to have; a voice in the matter, it is far better that that 
..function should be ' diseharged_ by' a Minister responsible to ■■'^the 
'' Legislature who will be' in a -'position t6 implement all those ohliga-. 
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itiotts wMcli may Be , .unclertakea as' a result of tBe foreign policy 
■wBicli may be adopted, 

Chaifmmi : I follow. TBank you, Mr. Iyengar.,, 

, Jf'f. IFecZp'U’oocI Bemi- : I sBon^ like, if I may/ to' niake tiiree 
-obserTatioiis of a practical kind. In tbe first place/ 1 irssia,in,e that, 

..so far as a tarifl: is eoiicerned in India— this is. really releTaiit in a 
way — -the GoTernnient’s view would be that the tariff will pass- under 
■the control of a responsible Commerce Minister.. The working of , , 
the Tariff Autonomy Convention., ■■ however' honourably it may have ' 
been carried out in this ' country , does., present difficulties, and no , 

"doubt both from' the Indian and. from the British points of view the 
appearance of,, a responsible Commerce Minister in India would be a 
•great ' advantage. 

..Germane to that comes' the question of comiiiercial agreements, 

..and.. with regard to that subject I will make onlj this observation, 
nam.ely,, , that the situation has entirely ""changed by the alteration 
in policy in this' country. It might have "been' a different 'matter 
for a government which used no tariffs to control the commercial 
agreements of India, but it would be another matter altogether if 
this country adopts a tariff policj^ “which is intended to protect a 
United Kingdom interest, and also claims the right to make com- 
mercial agreements for India on her behalf as well. It would lay 
them under the suspicion, undoubtedly, of making commercial 
agreements in such a way as to favour their own tariff policy. 

The third point I wish to make is this. I consider from prac- 
tical experience that it would be a great advantage if the interests 
of Indians overseas could be handed over to a responsible Indian 
Minister. It is a heavy charge, as I think Sir Samuel iloare will 
agree, that now lies on the shouldei’s of any Secretary of State or 
on the Government of India, who -whole-heartedlj champion the 
■•eaus'e,Qf;oyervseas Indians. .. It'is a veiy-'heavy responsibility, a.nd,it 
■ ■ would .be, a lightening,, of . that burden .-as, well , as an advaniage .to 
.Tndia 'if .'U responsible Minister '■in India' could , be /created .to .take. 

■charge of the interests of expatriated Indians. I make those tli,ree 
observations, which I believe to be entireljr in line wdth Government 
policy. There may be difficulties I have overlooked, but I make 
those general observations because I'tliink they represent the right 
:voou^se■■^fo-^ 'foHow. 

Sir Samuel Hoare : I do not at' all 'admit .the,' second of Mr. 

...,. Wedgwood Benn’s contentions; it does 'Bot seem, to me that' the .:..■■-. 
■•economic policy of this country has anj^hing at all to do wuth the 
way in which we should deal wdth -Indian questions. We have 
shown our hand fides in the past by the w^ay we have carried out 
.. The Kiscal Autonomy Convention, ^'and/'oqually we shall show our 

towards India whatever be pur fiscal policy here. f 

Wedgwood" Benn : My point ;.ds' that if you have a tariff 
policy in thii,paun|r|^. and Asa it-as ■a/'^eapon of * negotiation with 
•other countries/ .it to your interest in 

‘that respect tariff in^'India which is 
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iiitentled, ■ to be solelj’ in ttke " Iiidian : interest/^', ^ 'position is- 
entirely altered, if a system of tariffs is.' adoptecl in tliis coiintry. 

Sir Samuel Iloare •: ■! do. not 'want 'to enter into a disciission on. 
tariffs witii Mr. Wedgwood Eenn.^ and- 1 would only say .tliat I do., 
.not agree with. Illy Right 'Honourable 'friend’s point of,' view.. 

, (The Committee adjoumed at 3-40 prm«) / 


RliOGEEDIN.GS OF THE FOETY-EIGHT MeETIKG OF THE Fe,DERAL StE-XJ'C-.. 

THEE Committee helb o'k ..Webnesbay, ISth S’ovember^ 1931^ 

' AT 11 ■ A.M. ' 

« , *' , ^ ■ , 0 0 ' 0 

The Inclusion of Labour in the Schedule of Federal Subjects and 
the Ratification of hiiemationcd Labour Conventions, 

Mr. Joshi : I thank yon/ Lord Chancellor, for giving me this 
opportunity of placing before this Committee the subject of Labour. 

I propose to raise two questions, My Lord. The first question is 
that the Federal Legislature should Be empowered to deal with 
Labour questions, and the second question with which I propose to 
deal is that the Federal Governm.ent and the Federal Legislature 
should also he empowered to deal with the question of the ratifica- 
tion of International Labour Conventions. These subjects were not 
dealt with — at least adequately — by tlie last Session of the Federal 
Structure siib-Committee. 

Chairman : I am very sorry, Mr. Joslii, but I was thinking of 
something else for the moment! Would you just repeat those two 
questions quite briefly, because I am most anxious to follow you? 

Mr. Joshi : I propose first to deal with the question of the 
Federal Legislature being empowered to deal with Labour questions, 
and secondly, the question that the Federal Governnient and the 
Federal Legislature should also be empowered to deal with questions 
arising out of the ratification of International Labour Conventions. 
These question.s were not adequately dealt with last year and in the 
early part of this year when the first liGund Table Conference 
The principles of the question were indirectly, in my judgment, 
discussed when we discussed the question of Customs; and the prin- 
ciple of the second question was partly discussed yesterday by Sir 
Tej Sapru when he argued the question of External Relations as 
regards economic matters, ‘ 

My Lord Chancellor/ in the Report of the Federal Structure sub- 
committee presented at the, last 'Session, -Labour questions such as 
factories, the settlement of Jjabour disputes, and welfare, as given 
on page 287, have been m.ade Provincial. sul\]ects subject to Central 
legislation; but the Committee also has suggested that the Provin- 
cial Legislatures should have "concurrent powers of legislation, the 
previous sanction of 'the Governor-General not being required in the 
case of Provincial legislation. . 'This is in the list of Provincial' 
subjects — List C, Item '26. what has been proposed by the-' 

Federal Structure stib-Ooinmittea'v\" ' . 



1026 


In my judgment-, Lord Clianeellor,. tlie best aiTaiigement will be' 
'ibat boib, tlie Federal, Legislatures' and ’tlie Provincial Legislatures 
.sbouki bave power to deal witb Labour questions. 

. .Tliey sbouM Lave power to legislate on ; Labour matters and .also 
to aclminister tills iegislation,. ■ 'In tbe ; case 'of , ProTincial . legisia- 
.tioii it' will, of course, be administered,, bj,„ Fro v.iiicial Legis- 
latures and Provincial GoYernments. ' In tbe ease of federal legis- 
lation it may be, according 'to- -tbe. ■■.■nature, of tbe legislation, ad- 
ministered by tbe ProYinces and' other constituent Units oi tbe 
Federation, or it may be 'administered „ by : tbe Federal Governiiieiit 
.■,it,self., , 

. , "Tbe .defects of tbe arrangement proposed by . tbe , Federal Struc- 
ture '.sub-Committee', are two.-' In, tbe first place they do not enable 
tbe Federal Legislature to pass, legislation ' on. Labour questions, .. I, 
sball. ■de.al,, witb ibis a .little later onr^ .' Tbe, second, defe.et is'.tbat 
if you leave Labour, iegislation -to' tbe,. Centre and' leaYe tbe ,a,diiiiii,is- 
tration to. tbe. ProYinces,. there is a .l&eliliood of , difficulties arising, 
.especially as ..rc'gards the financial .matters. Tbe Central , Legisla- 
ture may pass legislation and expect tbe Provincial Governments 
and Provincial Legislatures to spend money. Naturally there will 
■be ■ difficulties when one Legislature ’ passes legislation and expects 
the other Legislature to spend the money. 


There may be other difficulties also, because w’e have among tbe 
federal subjects sucb subjects as Eailways, Port Trusts and Ship- 
ping. The administration of Labour laws as regards these w'ili also 
be a diffi.ciilty. I shall deal wfith those difiiculties a little later on. 
But I feel that if you leave the administration to Provinces and the 
legislation to Central, there is bound to be a difficulty, especially a 
cliflicuity as regards finances. The financial difficulty in my Judg- 
meiit to some extent would be overcome by giving power to the 
Federal G-overnment and the Federal Legislature to spend money 
on the legislation which they would pass, even though the adminis- 
tration may be Provincial.'’ According, to the present Goveriim.eiit 
of India Act the'‘Goveriimenh ofTndia^ is not able to spend money 
on 'those subjects which are. Protincial,, although the legislation is 
Central'. 'This has created "some 'difficulty even under the present 
.constitution, and the difficulty may be increased unless, we einpow''ar 
the Federal Government to spend money on Labour questions. 
Especially on those questions on wffiich the Federal or the Central 
Legislature legislates there will be difficulties. 

At this stage, Lord Chancellor, I do not propose to disturb the 
whole arrangement proposed Tby the Federal Structure sub-Commit- 
teO'. They may keep the administration Provincial, but they wull 
' M’f b "to 'give power to the Central .bry the, Federal Government to 

■■ -spend mohiy ' on'^ ■those matters' on which 'they w^oiild legislate. This 

would to a great ^extent: obviate ;the:difflculties that may be caused 
by the Oentml tiogislatpro;' and vibe Legislature legislating 
and asking the Proyino^ AbdAh®’ States administer the legisla"- 

rhinn. . !• i ^ ■ v ' 
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Lord CIiaiieeIioi% I sliall .■IlOYv^cleal. second defect of tLe 

present ari'angement, iiaBielj,""-tiat'-Labom’ questions should be 
within the pniTiew’ of tie Federal ' Legislature. Mj reasons for 
proposing that Labour iegislation-' sionld be federal in tlie sen.se that 
'tb e..Pro¥iiicial Legislatares-- W'onld .Lave', also poweiq -wHie .tire 
Federal Legislature would also. Ira ve -a similar power to legislate, 
■are tliese. Wien I say tliat Labour should be made a federal 
subject, I do not mean tbat-'flie power of the States and of tire 
Provinces to legislate and to administer Labour matters . sbo.iild be 
taken aw'ay. Tie powers sbould be concurrent. Tb'e reason, Lord 
Chancellor, is that Labour legislation by its very nature must be 
federal. When we make Customs and Tariii's federal, tie principle 
is the same. 

If you allow tire different constituent ITnits of tire Federation to 
impose tariffs or customs amongst tliemseives and against eacli otlier, 
juu give protection to industries in one part of the Federation 
against those in another; but the same kind of protection is ia- 
directly given to industries in one part of the Federation by allow- 
ing that part to have no legislation on Labour matters. I do not 
suggest that Labour legislation necessarily means an increased cost 
of production, but also I do not deny that in some cases Labour 
legislation vill mean increased cost of production; and, if the cost 
01 production in one part of the Federation is increased on account 
of Labour legislation, then to that extent the industries in that 
part of the Federation where there is no Labour legislation will get 
protection against the other part. 

This is a principle which can be easily understood, and we 
accepted this principle wdien we made Customs and Tariff’s a federal 
subject. ,We also accepted this principle when we discussed the 
question of Federal Finance, inasmuch as we accepted the principle 
that one part of the Federatio.n should not create trade barriers 
against the other parts of the Federation. We have therefore 
accepted this principle. It was on account of the same principle 
that the necessity was felt for the creation of the International 
Laboiir Organisation. The principle is the same, namely, that 
Labour legislation in one part of the country, or even in one part 
of the world, cannot progress beyond a certain limit unless the 
other parts are also willing to make progress. 

The difficulties are created even to-day, and we are quite sure 
that if Labour legislation remains on diferent standards in the 
Indian States from British India, there is a dajiger and a likelihood 
ox industries passi.ng from one part of the country to the other. 

Moreover, Lord Chancellor,, we have made Ports, Shipping and 
Eaiiways federal subjects. Kow, there are a large number of 
workers engaged in ports, engaged in shippmg and engaged on the 
railways, "'You cannot have Labmir legislation which may be 
passed*' by the Central ''Legislature but administered proviiicially, 
which is not federal,;, if .'.'rLabour; legislation as applied to these 
workers is not federal," there''"a;re bound to be difficulties. You may 
have a railway line which -passes' -through British India and also 
B.T.c.' — 1 £ ■ , ' M 
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tliroBgli tlie territory of Indian States. If the lioiirs of .work oir 
that' railway are controlled in British India hut not, in. the States^: 
as'. soon a.s a driver enters the territory of an Indi.aii 'State he w.ill 
.not be subject, to .any Labour legislation^' ■. and ' that is bound, to 
create a dipciilty. In the same way,- if , workers woiidiig in the 
'Port of Bombay, are protected 'by legislation, and if w^orkers work- 
ing in -the. Pori of Bhavnagar are not protected, then, the ■ pori 
charges in Bombay are likely to. be higher, than similar cliarges, in 
Bhavnagar, and tie port traffic ialikeh-^' to pass' tlirpiigh Bhavnagar. 
The same principle applies to seamen; 

I therefore feel that the right -soluti 0 ii,'„„wlien we have such 
.subjects, as Eailways, .Shipping and- Ports' federal, .is that the' 
Federal Governnieiit should be empowered to deal with Labour 
legislation. 

The Whitley Gommissioii considered this question, and came- 
to the conclusion that the right way of dealing with this qaestion: 
is to make the subject a federal one, although the Commission felt 
some difficulty in making a positive recommendation on account' 
of the fact that the Commission was appointed to deal with condi- 
tions arising in British* India alone. This is what the}" say at 
page 474 of the Whitley Commission's Report: — 



So long as there exist side side areas in which legis-- 
latioii is comparatively haekward, there will he a handicap 
to progress in the rest of India. There are, therefore, good' 
grounds for making labour legislation both a federal and a’ 
provincial subject.’^ 

The Commission point out that there are other difficulties existing- 
in the Punjab and in Rajputana, where there are States which 
have got no legislation and there are British territories which have 
got legislation on this subject. Lord Chancellor, if joii do not* 
make Labour legislation federal the protection given by the- 
International Labour Organisation to Labour in India will also 
be to some extent reduced. At present India ratifies certain. 
conventions of the International Labour Organisation, and to that 
extent workers in India get protection from these conventions, but- 
if we have a federal constitution where the Federal Government 
will not have pov’er to ratify conventions the protection will be 
less, because the constitution of the International Labour Organ- 
isation states this at Section 405 of the Peace Treaty, Sub- 
section (9): — 

In the case of a federal State, tlie power of which tn 
enter into conventions on labour matters is subject to limi- 
tations, it shall be in the discretion of that Government to 
: treat a draft convention to which such limitations apply as 

a recommendation only, and the provisions of this Article 
with respect to recommendations shall apply in such case/’" 

The' difference between, a recommendation and a convention is- 
; y . _ that in the case''q'f;a contehiipnywheh a Government accepts it, the 

whole conveption^, hothTla^l^ter andun spirit, is applicahle to that 
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tcerritory,. blit, ill the case of .a reco-iiimeiidatioii the action is 
optional; it is , left to ' the, 'option of the Ijovemmeiit; whatever 
,;:actioii the Government think wise' to- take thej^ may take ; they are 
.not bound to take 'any particular action , in; the case of a reconi- , 
'.niendation. ; In . the ■ case of. -a' convention they must ta.ke action in- 
:.accordaiice with the letter of the convention. So in the case 'of a 
federal constitution where there is no power in the Federal Govern- 
iiieiit to '.ratify conventions and pass legislation to implement those 
•conventions, the protection to the workers from the Iiiteriiational 
'Labour Org‘aiiisa,tion becomes less. ■ 

. ^ Ifow, this difficulty created by Labour legislation not being 
made federal has been felt in other federal countries. Take, for 
instance, Canada and the TJnited States of America. In Canada 
the Labour legislation is a provincial subject, but there were many 
occasions, and especially now, under the present conditions of 
'trade depression,-. 'on . which the .' Gove.rnments have begun ■ to - feel- 
-difficulty.,., -' , , 

In the first place, in the matter of trade' disputes th.ey .passed 
•a Canadian Act which applied to all Canada, because they felt 
'that - 'S'uch - an .Act was absolutely necessary, and that there was the 
necessity of having one .Act.; U.nfortunately, on account of the 
constitutional difficulties, that x\ct, althoiigli it remained on the 
Statute Book for m^nj years and was put into practice for many 
v’ears, has now been declared iiivalid. 

Moreover, the Canadian Government also thought it necessary 
do have one legislation for Health Insurance, They could not 
pass one legislation for the whole of Canada, so the}' bad to allow 
the Provincial Governments to pass" laws on health insurance. The 
Provincial Government could not fiiiance the Health Insurance 
Act. Therefore the Federal Government contributes money to 
dhe Provincial Governments which pass legislation on health 
insurance ; with the result that, although taxation is paid by all 
the Provinces in Canada, out of that taxation contributions are 
paid only to those States which pass legislation on health insurance. 
‘Therefore those Provinces which do not pass legislation on health 
insurance pay taxes to the Federal Government but do not get the 
henefit of them. 

At present, on account of the unemployment there, the Federal 
'Goveimment of Canada is considering ways and means of getting 
over the difficulty of dealing with unemployment, because ini- 
employment cannot be dealt with provincially; it must be dealt 
with by the National Government, and they have no power to 
4o it at present. 

Similarly, in the ’United States they fin’d it difficult to pass 
•certain Labour legislation, with the result that there is a danger 
■•felt by those States in the United States which have got sueh' 
legislation that their industries will pass to other States. For 
instance, the Western States — ^what is called New England 
which have got better legislation are complaining, and are asking 
iheir States to repeal- the^iegislation in order that those 'States 


slioiiicl ; be able to compete with- the industries in tlie Soiitliern 
States^' because indiistiy is passing . from Is&w England,, to ,tlie 
SontimmStates,of'tlieEnited'Statest-; 

' \;,i Therefore: 0 ,aiiacla and' the United , States haTe ' experienced 

this difficnity.,;, 

Canada has also experieneed difficulties in ,the yiatter of tiie 
ratificatio,!!,, 01 ' coaYentioiis. I stated in my speech in the Plenary 
Session last year that while' ■ India, which is indiistriaih' more 
backward than Canada, has ratified eleyen conyentioiis of the Inter- 
national Labour Office (because' Pndia'" had , a . miitaiy . form of 
goYermneiit) Canada and Australia liaYe^, only ratified four, con- 
Yentioiis, and the only conYeiitions rYliich' they liaYe ratified eon- 
cern inaritiiiie AYorkers ; ' they could not ratifAr conYentions. dealing 
until other workers at all. 

Lord Chancellor, it is for these reasons that I feel that Labour 
legislation must lie made federal, 

• There is one ' other ' thing I wish . to- say. ' On this ' :poi,nt the 
States realty need liaYe no fear of British India being ranged 
against Indian India, because if you pass any piece of Labour 
legislation there udll be no separate interests of British India 
against the States. The Legislature, if it is divide d, will be 
divided according to the interests — the employers and those who 
sympathise with the employers, and Labour and those uTio 
sympathise with Labour. Therefore there is no danger of British 
India being ranged against the Indian States at all. Moreover, 
I have absolutely no doubt that in the case of Labour legislation 
being made federal, even the employers will agree with me that 
the legislation must be made a federal subject. 

My Lord Chancellor, there is one question which arises as 
regards Labour being made a federal subject, and that is that on 
the whole tJiere are many people who say that Provincial Councils 
will be more democratic than the Federal Legislature. I feel that 
a Provincial Council will be more democratic than the Federal 
Legislature, and may he more willing to pass legislation favouring 
Labour. But at the same time we have to remember that we are 
not preventing Provincial Legislatures from passing Labour legisla- 
tion ; we are giving them the power; but the experience of the 
world has shown that, although Provincial Legislatures may have 
the willingness and the desire to pass legislation, they will not be 
able to get over the difficulty caused by Labour legislation not 
being passed simultaneously. 

It is on account of these reasons, Lord Cliaricellor, that I propose 
that the Federal Legislature should be empowered to pass legis- 
lation on Labour matters, and should be enabled to spend money 
on Labour subjects. - v,,' . 

J^Tow, Lord Chancellor, I shall turti to the other subject, nameiv, 
the' ratification of intyrnational -aonventions. The present position 
is 'that India as’- a whole, is a; member of the Leagtie of Hations. 
But it is only British India' 'that 'takes ''part in the 'conferences of 
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the International Labour Organisation.,' .Althoiigh ..India as a 
whole is a .member of tli,e League ■of: Nations, it, is British India 
alone that ratifies the conYentions. My Lord , Chancellor, this 
pincednre' is, an^ irregiilar ' one. . British India alone' c.amiot ratify, 
e. myentions.: If conventions: .of the. Internatio.nal Labour ' Organ- ., 
isation are to be ratified, they must be ratified ■' by the whole :■ of’ 
India .y Bnt although this procedure is an irregular o:iie,,the irre- 
g'lilarityyis, tolerated because ■■ it is^ neither the , mtere.st'' of ' the- 
International Labour Organisation nor the interest of the workers 
in; India to create a difficulty ' and prevent ratifications, a result 
w,hich:;w'ill .happen if we insist upon the whole of India ratifying- 
'.conventions;. But this diffictilty will, he removed when we have 
a Federal Government and a Federal Legislature. We shall have 
a Government and a Legislature that will deal with the whole of 
.'.'India. .The present diffioiilty caused- by the Goveriiineiit of India' .. 
not having power to deal with Labour . matters as regards the', 
Indian States will be removed when we have a Federal Legislature 
and a Federal Government .that '.'will be .able .-to deal' 'W'ith ■ Labour, ,. 
matters. Therefore the present ■anomaly of British India alone 
ratifying the conventions need not be contimied. 

Under .the present constitution proposed by the .Federal 
Structure siib-Committee there ivS no mention made as to which is 
the aiithoritjT' which is to ratify the conventions of the International 
Labour Organisation ; but I take it that, as external matters are 
left to the Crown to be dealt with, the ratification of the inter- 
national conventions will he a Crown subject. Lord Chancellor, 
this creates a difficulty. The Crown will have the power of rati- 
fying the conventions passed at the International Labour Confer- 
ence, but we are not leaving it to the Crown to legislate on Labour 
matters. The Crown cannot ratify conventions and not be able 
to implement these conventions — because the Crown will have no 
power to legivslate on Labour matters. Therefore the proper 
authority for ratifying conventions is tlie Federal Government 
and the Federal Legislatitre, which should be empowered to pass 
legislation on Labour matters. Lord Chancellor, if India, on 
account of the present constitution as proposed, is unable to ratify 
the conventions of the International Labour Conference — which 
will happen if we leave the ratification in the hands of the Crown, 
wdiich will have no pow^'cr to 'legislate on Labour matters— India 
will very much lose its prestige in the international wmrkL At 
present," especially in the International Labour Organisation, 
India has got some prestige as leading the Asiatic countries in 
the matter of Labour legislation; but if India is unable to ratify 
a convention, India will lose, that prestige ; and, not only that, 
but on account of India being unable to ratify conventions of tbe 
International Labour Organisation, both Japan and China will not 
ratify conventions of the International Labour Organisation. 

Moreover, ^ if we are unable to take an effective part in the 
International Labour Organisation," oiir political status to a great' 
extent will suffer internationally, which is a result that none of 
'tot countrymen would like 'to' ’produce. I therefore feel, Lord 
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CkaBcellor^ that the .ratification of international conventions, should ^ 

he ,a subject .within the power of the Federal -Government and of . i 

the.. Federal .Legislature. j 

Lord. Chancellor, I. have now done, but before. Inclose I wish. to , ■ 

state'' what, nijr ' exact proposal is. My. proposal is, in the first 
place, .that the 'Provincial Legislatures should be empowered to 
legislate . as well as to administer legislation on Labour questions . 

At the same time, the Federal Legislatui’e-.should also have power. ^ I 

to legislate on Labour matters,-^. and the administration, of the 
legislation should be left to the States and to the Provinces with 
one reservation, namely, that the Federal Government should have 

S ower to spend money on matters W’-hiel are dealt with by the 
‘ederal Legislature. 

My second proposal is that the ratification of international 
conventions should be a matter within the authority of the Federal # 

Government and the Federal Legislature 

Chairman: Thank jo\i, Mr. Joshi. I should just like to make 
one or two remarks upon each of the points that you have raised. 

You have advanced your ideals, namely, that Labour legislation 

should be within the purview of the Federal Legislature. You ' 

have advanced not only the ideals, but the arguments which you 

said, quite rightly from your point of view, ought to induce that 

state of things to come to pass. 


I suppose that anybody who was entrusted with the drafting 
of a federal constitution for India would start in this sort of way : — 
The Indian Federation to be established b}^ Royal 
Proclamation, issued with the advice of the Privy Council, 
declaring the establishment of Federation on an appointed 
day. 

(1) The Federation to consist of: — - 

(< 2 ) Specified Governors’ Provinces in British India and 
specified Indian States being States which have agreed to 
enter the Federation and have ceded the necessary rights 
and powers to the Crown for the purposes of federation ; 

(b) Such Governors’ Provinces as may be established 
hereafter and such other Indian States as may hereafter 
accede. The limits of the Provinces to be those existing 
at the date of the Act, but nothing in the Act to affect 
the position as at the date of the Act of any territories 
not within the limits of a Province which are administered 
with or as part of any Province under the Foreign 
Jurisdiction Act, 1890.” 

You will see, Mr. Joshi, that federation depends upon consent, 
and it will have to be of the States which have agreed to enter 
the Federation and have ceded the necessary rights and powers to 
the Crown for the purposes of federation. Your argument is an 
admirable one, and no doubt;- oh;your .way hack to India you will 
■ take amde ; Sir , Akbai^ Hydari;nnd-;His Highness of Bhopal and 
„ _ press your arguments qn,,them,: andmo doubt you will do so with 
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your iisiial skill; Init tliat is' lioW'-tke' matter Avitk regard 

■ lo tliat. 

Sir Akbar.Hydari : Soiar as Hyderabad' is coaceriieds Mr.. Joslii 
' bas;,iu a great measure been speaking to tlie ooiiYerted. Hyderabad" 
is. basing its legislation more or ■ less on tlie lines of Britisb India, 
and will coiitiiine to^ kave it on those lines and on the, lines .which 

■ are dictated by s.entiinents of humanity; so that, so far, as that' iS' 
..concerned, I think Mr. Joshi will not find very imicli difficulty. in 

; , .coming to some agreement with Hyderabad so as to safeguard^ the 
rights of Labour on purely humanitarian groiiiids. 

Chaiinnmi : I am sure Mr. Joslu will receive that with great 
satisfaction. 

The other point lie raised is a rery important one, and that is 
with regard to the ratification of these international Ijuboiir con- 
ventions. What I am going to say now is not rny opinion at all; 
it is vsimply certain suggestions, some of wliich I indicated to 
Mr. Iyengar yesterday. I am simply going to read them out so 
that you may give thought to the matter. I do not ivant any 
opinion expressed nmv. It is a matter w-hicli has not been properly 
considered yet, and which cannot be properly considered yet, and 
therefore I am going to read these things out in order that you 
may have an opportunity, I will not say of agreeing with them, 
for I do not ask for agreement or disagreement, but wso that you 
may consider them, because they are matters wLich have engaged 
our careful thought over here, and we are in a little difilcuity 
about them. 

This is on External Relations;— 

There is a theoretical difficulty in fixing the limits of 
the subject, since many external questions have their internal 
aspects, and vice versa. In practice, however, the difficulty 
will be much smaller than in tlieor^u The reserved subject 
is broadly the political relations of India wuth other 
countries, including British relations with foreign countries, 
ill so far as they are conducted by the agency of the 
Governor-General . ^ ^ 

How here comes your point: — 

■ “ It is true that the economic and other relations of Indi?!» 

with the outside world may affect political relations, and in 
so far as they may do so the Governor-General will have 
special personal responsibility. In cases which ^ have Jjoth 
a political and an economic or other aspect, policy wall in 
practice possibly be decided by the Governor-General acting 
on his own responsibility subject to the control of His 
Majesty’s Government, or on the advice of his Ministers, 
according as the political or the non-political aspect pre- 
dominates, or will be the subject of agreement and com- 
promise between the -two sides of the G-overnment, When 
there is no agreement as to which side is principally con- 
cerned the Governor-GeneraTs decision will be final. It 
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will tlierefore- be .linnecessarj' and' iindesirable^to attempt by 
rules or instructions, to define bbe. extent of the reseiYed 


subjects; or : to eiiiiniex’a.te its .beads. .Tbe ■ matter to ^.be 
actually . inelnded in tbe portfolio- of External Affairs wills 
of course, liaye to be- settled later .for- tfie ■ allocation of 
business, , but even then it will be undesirable to define by 
bard and. fast rules tbe .'extent to 'which they are' or are not 


reserved.' It seems impo.ssible to make a satisfactory clas.si“ 
fication of political and economic, etc.,, questions in 'which, 
both aspects are present and the one or the other aspect majr 
preponderate. At different -times -a' hard and .fast classifica- 
tion, however iiieticulons, : . will almost ., certainly- ■ ■ hamper. 


administration on one side or, the other/ ^ 


That will appear on, the note and I want yon .to be good enough 
to consider that, Mr. Joshi; it' affects yoiir class of case, if ! may 
" 'say so. ^ We 'are getting down to . grips .with this , subject now. Ifo 
' constitution will ever last, however cleverly yoii' draw ^it.. up, nniess- 
....people .are agreeable to work it, and- anybody — 1 was goiag to say 
any fool, but that is a silly, thing to say — anybody can .make a 
mess of any constitution if he wants to obstruct; and I think, 
therefore, the very best thing — and I submit it for your careful 
consideration — is this : yon do not want to be hampered by too 
many rnles in the fntnre and yon do not want to have too many 
regnlations, bnt yon will find that if yon have any sort of general 
regnlations, with the spirit -of give-and-take, as things go on, and 
■mntiial agreement and compromise, yon will be' able to settle a 
very great number of things as they arise by mutual discussion and 
consent and compromise. Therefore do no-f; at the present moment 
tie yourselves up with a tremendous amount of theoretical rules, 
which may be an awful curse to you when you come to try to 
settle the questions which arise day by day. You will find that as 
the provincial affairs and the federal affairs get into order the daily 
working of these things will enable you all to come to working 
agreemcmts which will be far -better' than our laying down a 
thousand and one theoretical rules as to what is to happen in various 
contingencies which may never ■'arise.,''- 

I have said all I have gotto' say.'' I do not want 'any comments, 
blit I want you to be good enough, because you have raised two 
important points, to go back and consider those things. 

, . . t' m ^ ^ ^ 

Defence and External Reladio'ns, 

/ Sir Ahhar Hydari: Lord Chancellor, with regard to External 
Kelations'.L -should like to invite 'attention to this sentence in the 
Prime ^^Ministe^^s declaration,.;by'-whi'ch' we stand. It is at page 

^ The cohnectipn- of /the' States with the Federation will 

^ ; remain subject 'to 'the- basic -principle that In 'regard to all 
- ^ mailers hot heded/by^^' them to the Federation their relations 
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will be with tbe Crown- . acting throngli . tbe -agenc}?* of tbe 
Ticeroy;«^^ 

As to Defence, His .Higbness' tbe E-iiler of Bbopal lia,s read 
out a statemeiit -wbicb represents ■ tbe nnanimons opinion of tbe 
Indian ' States Delegation. Whether there shoiild be 'a Minister 
of Defence, ■whether he should be an Indian or a European or either, 
whether he ■ should be from the elected members- ' of tlie Hegislatnre - 
or- ■ nominated by tbe Viceroy — all these are questions ^ which we 
'desire, to lea¥e for decision by the Crown, to which- we reserve full 
responsibility as long as Defence is a Crown subject;' and in this 
connection I .would invite again particular attention to paragraph 
5 of the Defence sub-Committee’s report. 

Chairmun: It is at page 62, if yon wwiid kindly read it out. 

Sif Ahhat Hyiafi: A view was expressed that an addition 
should be made to these resolutions to the effect that the sub- 
committee recognised that no action should be taken so as to 
prejudice in any way the power of the Crown to fulfil military 
obligations arising out of Treaties with particular Indian States.’’ 
It was ruled, however, and accepted by the sub-Comniittee that 
such a specific declaration was unnecessary, the Chairman giving 
an undertaking that neither this sub-Coinmittee nor any other 
Committee could in any way abrogate treaty obligations and 
engagements that w^ere in operation. 

As I say, I invite particular attention also to this portion of 
the Defence sub-Committee’s Report. So far, however, as to his 
being a member of the Federal Cabinet is concerned, I, for one, 
speaking for myself alone, would not like to introduce an extraneous 
element and thereby destroy the unity of the Federal Cabinet by 
making him a member of that Cabinet. The educative and the 
liaison functions, which is one of the arguments for having such 
a member in the Federal Cabinet, can be performed in my opinion 
much better by an Advisory Council drawn from several groups 
representing several interests, and who would be in touch with 
the Commander-in-Chief or the Viceroy’s Military Adviser, if such 
is appointecl. 

Chairman: Thank you very much, Sir Akbar; I am very much 
obliged to you for your help. 


Ammiment of the Third Report of the Federal Struetnre 

Mr. Jinnah: Lord Chancellor, you have forgotten 'me altogether, 
about that paragraph 14? 

Chairman: No, I have not, Mr. Jinnali. I have got here your 
little note that you sent me yesterday, 1 will read it. 

Mr, Jinnah: I do not want, it to be locked- up in your breast;; 


1.036 : ■ 

• : Chairman 1' will imlock it now.. This is the letter , which I 
sent to yon jresterday. : — 

; clear .Jiiiiiah, Will it suit you if I add at the end^of 

paragraph 59 the words ^ Mr., Jinuah and/or/ the Musliiii 
.Delegation , are unable /■to ..give / their assent to this 
' paragraph ^ ' 

The ineiition. of paragraph 59 was. a mistake, of course. You quite 
rightly pointed out in reply that, it -was paragraph 14 not 
paragraph 59, and you wrote : — 

The Muslim Delegation are unable to give their assent 
to the paragraph as they think that no ease for weightage has 
been made' out,’’ ' 

Now, what I am going to do is this; I am going to add that at 
the end of the paragraph, but the only thing I wish to ask you 
is this. In order to save expense, instead of having the whole 
thing printed with that addition, wdll 3 ^ou allow me to say it 
publicly at the Plenaiy meeting of the Conference, and then we 
can have it printed with any other alterations? 

Mr, Jinnah: It is as you wish. 

Dr, Amhedkar : I w^ant to say that I agree wdth that statement 
of Mr. Jinnah, 

Chairman: I will put you in too. 

Mr, Joshi: I also agree. 

«- ^ ^ m 

C ommercial Discrimination . 

Mr, Benthall: The subject which I have the honour to begin 
is supposed to be a very controversial one, but I am not one of 
those who think that it is insoluble. I think the best service that 
I can do at the present juncture is to put forward the full views 
of our people, not as a college dehate but because, if all the cir- 
cumstances are fully taken into consideration, it is my belief 
that ;a greater measure of understanding can be reached than has 
been reached hitherto. 

After all, the problem which is facing us in commercial dis- 
crimination is contained in paragraph 14 of the Minorities Eeport 
of last year, and it boils down to further discussion on the clause 
requiring that an appropriate convention based on reciprocity 
should be entered into for the purpose of regulating the commercial 
rights of the British mercantile community. As far as I am 
concerned, I am determined, if possible, to get a stao'e further 
both by public discussion and by private negotiation. Wliat I feel 
is that if it is impossible for us to get a complete solution of our 
♦ differences of opinion, we can at. Jeast' be’np'worse off, as I am 
^.convinced from my conversations in "private that there will he no 
going back on the spirit of .last year%/dfeuse. . ’■/ 

'Wiilx ymf p^tiepce, ■ therMore,' 'T 'propose to deal with this 
■' ;subjeet'rathet.fully,;and I mil Ami with it- quite frankly and will 
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keep notliiiag at the hack of , my mmd../ At the same: tim,e, I wiB 
try .to pot it in the ■ least controYersial and the .most moderate way 
possible j and out .of it. I haye great hopes that even .at this .eleventh 
hoar we. may get a good, deal further. 

V I wmild ask' my fellow Delegates for one moinent to. pot tliem- 
selves in oor position. ■ On the 'one hand, Indians are.' asking .'ot 
not, to stand out 'against a transfer of political power'; over ,.coin^'' 
merce, and on the other hand 'a large voloiiie of ' public opinion.' 
proclaims that if the' power is transferred they intend to ■ make use 
of it .to ' oor disadvantage. The leaders of 'British -commercial 
opinion have in recent months made it quite .' clear' on many' 
occasions that they have no desire whatsoever to stand in the 
way of any legitimate aspirations of Indians or to impede India 's 
eonstitotional advance on sound lines. We are just as anxious as 
aB'jmiie ' else: for a successful outcome of this .Conference, but. it has- 
been necessary for us,„.and still is necessary, to .state that unless our- 
rights are protected in the clearest and most unequivocal manner 
we must reserve our consent to the transfer of power, and that 
protection must be afforded in the Act itself; but let me add that 
if a solution can be found I feel quite confident that a great cloud 
will be "cleared away between the two peoples, and it 'may lead to 
a happy solution of the whole problem. 

There were two courses open to us to obtain the safeguard whicli 
we required before agreeing to the transfer of power. We could,, 
of course, have gone to His Majesty’s Government direct, and if 
we did so we should have gone with confidence of support in the 
fullest possible manner. We have not done that. Tlie Round 
Table Conference was called to find the maximum possible measure 
of agreement on all the subjects Avhich came before it, and in 
joining it we have come in that spirit, not to try and make but to^ 
solve difficulties, not to destroy but to try and build up. 

In respect to this particular prohleni rve have come to make an 
agreement to fill out clause 14 so that both sides may understand 
it more clearly. 

Before going on with the details of the case, I should like to 
make one more point, slightly controversial. As I have indicated, 
we are not afraid of l3ringing a fair mind to this question, because 
we realise that if it is to reach a satisfactory issue our fellow 
Delegates must recognise that any settlement is fairly in the 
interests of India as well as of ourselves. As Sir Hubert Carr said 
at the last Conference: Our commercial rights are not for nego- 
tiation, but we are prepared to go as far ^ we can to meet Indian 
aspirations for the good of India, provided we are met halfway* 
But -whilst we are prepared whole-heartedly to look at the interests 
of India as a whole, we are not much concerned with the interests 
of a few individual competitors who have shown that they seek to 
deprive us by legislative actions of , rights .which we have legiti- 
mately won by yeurs of industry and integrity. 

The problem divides itself in 'onr minds into five sections. The 
first of these is the substance of the trading rights of the British 
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subjects ill India. ■ Tlie second is- tli'e metiiods, .by .wMcli Indian 
trade can be, -assured . of ' a fair deal. ■ Tbe tliird ^ ref ers to trade , 
reiations , between - Great Britain and India. Tlie fourtli” relates to . 
tlie:inetbod of introducing an agreed solution into- tbe- constitution. ,,, 

Idle fiftb s.eetion concerns, ti'ading - agreements between India a'lid 
Bu.riiia, if Burma is separated, between Burma and Great , Britain,.: 
between . each individual State and. Great Britain, and tlie internal , 'I 

problem between tbe States .and Pi’ovinces of India, These, last : 

additional aspects do complicate the problem, and cannot in the ; 

long run be avoided. But once the first four points have been 
settled I feel confident that the rest will fall more easily into 
solution. 

The first principle laid down at the Minorities Committee at the 
last sitting of the Conference was set forth as follows:— * , 

The principle is generally agreed that there should be 
no discrimination between rights of the British mercantile 
community, firms and companies trading in India and the 
rights of Indian-born subjects.’^ 


Wow that principle has been agreed, and it might be argued that 
there is no need to dwell further upon it; but this is the only 
opportunity I think that we shall have of stating our case, and I 
think it is necessary and will be very helpful if we put forward 
what is in our people’s minds. 

Whatever may be said to the contrary and however much 
detractors of our historical association with India may seek out 
instances where British traders have not done well for India, it 
must be acknowledged that India has reached its present stage 
largely owing to British capital. Many of us look forward to the 
day when India may follow in the footsteps of the United States, 
wliose industrial and financial progress was originally built up on 
a foundation of British capital. India to-day ranks I believe as 
the fifth country in the world’s trade, and she can take a still 
higher place if British and Indians can find a way of working 
together. Our first claim to recognition, therefore, is based upon 
our past service and our established rights which are part of the 
national economy. We are not demanding something new but the 
retention of something which we already have ; and no one would 
willingly allow themselves to be deprived of something which they 
have justly earned and which they value very highly. I think 
you will agree with me that that is a fair claim. 

The Government of India’s Despatch of September, 1930, in 
Section 190 puts the case very fairly ; it says : — 

''' Subject always to India’s right to receive reciprocal 
. treatment, citizens of any part of the Empire should be 
/ , allowed to enter India freely, to engage freely in any trade, 

, business, profession or calling, and when established in India 
to receive Just .treatmentv’^’' ^ , 

That is Just ourvclaim. If:. weswere- to base our- claim solely upon 
;; cmr past, services 'and rightSj':;. we; and in spite of 
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wiiat. a.njboclj caii.say, bave a^n imassailable:, claim to tbe protec-tioii 
wliieli^we ask forAiiider tbe co'nsti^ But altlioiigii tliat is 

iny^eality our strongest ground for .claiming tlie application oi: tlie 
principle' of no discrimination, . there axe: other grounds which are 
■ :eqii.ally powerfiiL. What w^e' ash we concede. ' . The Indian subject 
of '.His, Maj.esty,; or of: a State can coine'to this- country and, as 
■a British subject,' the law excludes' him from nothing .that is iaw- 
-'^nl to , a European British subject. He is free as a British subject' 
to,, come and go; he can exercise the Tote on obtaining the necessary 
', .qualification,'; he can sit' in Parliament; he can be eligible for, both 
.''houses.' "He can .carry, on any trade or profession,; no law of, this 
' ' country "SO 'far: as I am aware "excludes- him from any ' benefit of 

trade. As a British subject he is entitled to the benefits of any 
1 Act which allows State aid to industry. In one recent Commission 

the Overseas Trade, Credit and Insurance Act of 1920 was quoted 
as embodying discrimination; but that discrimination was against 
foreigners; and no British subject, no British Indian subject is 
excluded from the benefit of that Act. All we ask, therefore, is 
reciprocity on the lines of the second part of the clause. So long 
as Great Britain does not discriminate, so long we claim India 
lias no moral right to do so, and should demand no legal right. 

Now it seems to me that if these two countries are to go hand 
in hand together in the future, there can be no principle more 
natural between the tw'o nations than the principle of equity and 
reciprocity, 

Mahatma Gandhi spent his early life fighting for this principle, 
and I feel quite sure that he has not changed his view. I think 
I am right in saying that Mr. Sastri and Sir Tej Bahadur Saprii 
at successive Imperial Conferences fought for this principle. 

3/r. Sastri : But did not get it. 

Chairmmi: He only said you fought for it. There is nothing 
controversial in that statement. 

Mi\ Benthall: The line which we have taken and propose to 
lake represents the good relations which one would naturally ex- 
pect to exist between two countries under the same Crown and 
bcaiiid together hy common interests. 

^ The above two arguments in favour of our ciaiin are based on 

r ^ right and abstract justice, hut there is another argument, another 

aspect which carries equal weight, and that is based on reason. It 
is not as if this question wms a new subject; the whole matter has 
been thrashed out ’in a most 'thorough manner by various Com- 
mittees in India. ^ 

The first to discuss the question was the Indian Fiscal Commis- 
sion of 1921-22, and I should like to quote you a few sentences 
% ^ from Chapter SV of their ,Eeport to show that the prespce of 

^ foreign capital in India was not consiflered bv them detrimental 

to Indians' interests. On; page 130 of the Indian edition, Bectioii 
'-289, there occurs the following passage: — 

; If it were true that 6inploym.ent of foreign capital 

r ... ’would merely benefit the foreign capitalist, and wouU 'not 
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, ; benefit India, no one would liesitate 'to condeiiiB tlie^ use off 

/ 'foreign capital;, but, wlien tbe matter is reallj exa'iiiined,. , 
tliere,' oaii '. be no , doubt tbat, tbougb tlie foreign capitalist 
get fiis profit, ^ tbe'main adTantage fro.m tbe emplojineiit. 
of ioreign' capital remains with the 'country in whicli itis- 
. employed. In tlie case of India- tbis is particularly cle,ar.”: 

Fiirtber on, at page 134 — these are }ust samples of many ' similar ^ 
passages — there occurs the following 

“ If, howerer, legislation is enacted putting obstacles in 
the way of the employment of foreign capital, India^s credit 
abroad will be injured and the British investor will also 
become shy. The result will be that India will not be able 
to obtain the money which she requires both for public and- 
private purposes, or will only be able to obtain it at mate-- 
nally higher rates 

That is even more true to-day. 

Two causes of the distrust of external capital, and therefore of 
our position in India, were raised and dealt with. The first was 
the allegation that the vested interests of external capital tend to - 
be antagonistic to political progress. Whatever justification there- 
may have been for this criticism in the past, there can be no» 
justification to-day, nor can there be any possible argument at all 
under the proposed future constitution. 

The second argument was that external capitalists took hO' 
trouble to train up Indians or to associate themselves with the- 
country. The Eej)ort remarks, with regard to this, that there is 
a growing tendency, due to economic causes, for foreign capital to* 
identity itself with the interests of India. I have no hesitation in 
saying that this process has been most marked in recent years, 
as anjmne will admit who cares to make an impartial investigation 
of the recent business relations of British trade in India; and this 
is a process which must necessarily continue in the future. The 
thousands of shareholders and clients wfith whom we have to deal 
make it a prime necessity that we should associate ourselves with 
Indians in every possible way, and I may record my own ex- 
perience that even in the height of the civil disobedience movement 
last year very little arose to disturb the good relations between 
ourselves and our friends, even in quarters w^here the most violent 
political prevssure was brought to bear. 

The process of Indianisation is bound to continue in the natural 
course of events, and will he accelerated under an Indian Clovern- 
ment, but the attempt to hasten unduly the course of events would' 
only react to the general detriment of India. If there is an 3 Tliing 
very clear to me, it is that the real future prosperity of India lies 
in, joint enterprise of Europeans and- 'Indians. 

The Minority Report nf the/Tn'dian Fiscal Commission, while ^ 
anticipating that an lndian\0oternmeni-shouId,;in any case where' 
bounties are given, i be ’ eiiiitfed/;fo-''^ control in the* 

interests of India,, to establish any* 
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andiistrial. enterprise behind ''the tariff .wall should' be; considered 
..as a concession. in itself/ and they :desired, that any companies which ' 
..established /themselves in future behind the .tariff... wall should'^ be 
Tequired; to,, comply with, three; conditions. Such eoinpanies s'lioiildv 
,,be ;inGorpoi*ated and registered in India with rupee capital; there. ,■ 
••should, be a reasonable proportion of Indian Directors on the board 
and Teasonablc' facilities should be , offered for the , .training ' of 
Indian apprentices., I would ask you particularly to 'remark those . 
••‘eo,nditions. ' , ; 

.' As a result of the findings of this Commission a further Com- 
mittee, known as the External Capital Committee, was appointed 
in 1924 to consider the question. The terms of reference %vere 
to consider the question of the flow of capital into India from 
•external sourcevS.^V It was appointed for the specific purpose of 
clearing up the points left out by "the Fiscal Commission. It 
issued a questionnaire dealing with the replacement of restrictions 
■on and differentiation of external capital, and it reported towards 
•the end, of 1925 : — 

This Gommittee confirmed that as a general principle 
the inflow of external capital is not only unobjectionable in 
itself but is a valuable factor in assisting the economic 
development of a country and in increasing its wealth and 
employment. . . . Ordinarily countries so far from 

attempting to discriminate against or to penalise the 
external capitalist do all they can to encourage the flow of 
capital.^’ 

They pointed out the advantage to be gained by enconraging 
external capital so far as internal capital was not forthcoming. 
’.They added that: — 

The proposition that preferential terms should be 
secured by Statute to the Indian investor is short-sighted 
and involves an economic fallacy. The interests of the 
Indian investor will best be served by giving him the widest 
'freedom of clioice as to the character of his investments 
and the most open market in Vvhich to sell them when he 
, .-,80 . desires/’; ", / 

Now I would quote from the Summary of Eeconimendations, 
-’Section III : — 

Though in certain circumstances the control of external 
capital may be necessaiw in the interests of India general 
■ measures discriminating against it or penalising it either by 
way of taxation or by way of control would, so far from assis-t- 
'iiig the development of 'these resources or fostering the 
interests of the Indian investor, be definitely injurious to' 
"both, as they would impede the growth of new industries and 
■restrict the transferability and consequently the market value 
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Section: IV points out tlie desirability of .iiEderta,kiBg a survey 
.of tbe wliole fieiti of banking, tlie outcome of wbicli bas ' been ;tlie 
.recent, B.anbing Inquiry. 

' I ..wonld'particiilarly draw your attention to sections V and VI ' 
wMcb I wi,livread"to you' in full^ because they embody priiiciiiles- 
wiiic]i,are very mucli wrapped up in tlie fiirtlier solution of Clause- 
14 of .last year’s Minority Eeport ; — t.: r 

As , -regards tbe- "control of ■ 'external capital, wbere 
tlie external capitalist ' is merely entitled to a stipulated 
rate of interest, and, only acquires ' rights , of control wlien ; 
there is default, as in the case of State and Municipal loans, 
bonds and debentures of companies, and bank loans, we 
do not consider any measures of control necessary, but in 
the case of Government and quasi-Governnient loans, the 
rate of interest should not be the sole consideration in ^ 

placing such loans and, other things being equal, preference- 
should be granted to the Indian investor. 

Conclusion VI reads as follows : — 


Where investment carries with it the control of an 
undertaking, we consider it reasonable that when Govern- 
ment grants particular concessions to the industry of which 
that undertaking forms part it should exercise such control 
over the undertaking as will ensure that the benefits of 
the concession accrue primarily to the country.’* 

The next is important : — 


(a) Where the concession is general, as in the case of 
a protective tariff (and this would include practically every 
industry in India, as a revenue tariff without a correspond- 
ing excise has a protective effect) it is impracticable” — 
note the word impracticable ” — to effect any discrimi- 
nation. Fo feasible suggestions for such discrimination 
have been suggested to us, nor have any occurred to us 
'during our discussions. 

(b) Where definite pecuniary assistance, such as a bounty, 
is granted to any particular undertaking, we consider that 
discrimination is feasible, and we agree with the Fiscal 
Commission and the Legivslature that no such assistance 
should be granted to any company, firm, or person not 
already engaged in that industry unless — 

I. Reasonahle facilities are gi’anted for the training 
of Indians, and 

II. In the case of a public company unless— 

(i) It has been formed and registered under the- 
.I;'"" y- Indian Companies Act, 1918. 

(ii) It has a- share _ capital /the amount of which is 
'."'expressed -in the memorandum of association in rupees. 

' '-y, (iii) Such’ uroBorf ion, nf the ’Directors as Government- 

may prescribe cdnsiets' of Indians* ' ‘ ' 
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(o) Wiiere a. concession is granted , to,, exploit a wasting; 

. asset, siicii as a mineral concessio.n,, no definite,: rules can be 
prescribed. , It must ' be a question in each ,ca'se' wbetber it 
, is better from a ,poin.t of, view of the national interest that a 
concession should be ' developed by external capital or left 
. until indigenous capital may be prepared, to,' develop 

Such concessions should "Only be granted to external eapital- 
ists when it is ' , clearly in the national interest , that, , they , 

' should' be developed.’"’ 

, ,,'.The note of dissent'by Pandit Malaviya ' took up the same line- 
' 'as, the minority Report of the Piscal Commission and held that 
it was desirable that in the case of every new company which may 
be formed hereafter in India a reasonable proportion of the directors 
^ should be Indians, and also that at least half of the share capital 

should be reserved to Indian subscribers for a definite period of 
time. If after that period Indians had not subscribed their share 
the company should be free to acquire the remaining capital vrhere 
it couid- 

The practical objections to Pandit Malaviya’s proposals were 
dealt with in Sections 21— 26 of the majority Report. I will not 
tire you by I’eading them in full, but tliey are summed up in the 
word “impracticable”. 

To-day the demands of Congress, as I understand it, are that 
75 per cent, of the shares and 66 per cent, of the directors of any 
new company to he formed hereafter in India shall he Indian. 

Let me make our position quite clear. There is a point beyond 
which we cannot go. We are prepared to align ourselves with the 
majority findings of this External Capital Committee specially 
appointed for the purpose, with one immaterial exception. The 
third clause of the External Capital Committee’s Report lays it 
down that in the case of a public company “ such proportion of 
the Directors as Government may prescribe (must) consist of 
Indians.” We object to this instance of racial discrimination, 
but we are quite prepared to admit the same effect altering 
this clause to that recently adopted in the Bengal State Aid to 
Industries Act where it was laid down recenly that in such cases 
Government shall ajjprove the composition of the Board. As tbe 
k future Government will be Indian, they will naturally require 

^ such proportion of Indians in the directorate as they may think 

fit. The amendment does away, however, with the one objection 
that we have. ... 

This brings us to our second heading. 

# # # # # 

(The Committee adjourned at hlO p.m. and resumed at 2-20 pM,) 
# : 

Mr. Benihall: Lord Chancellor, I haTe_ just reached ottr 
second heading, the manner in which the Indian GoTernment can 
assure individual Indian industrialists of a fair deal, especiallj 
in so-called feey industries. first question which faced its 



was : wliat, is ' meant liy , key. industries. ^ The' Britisli Safeguarding 
',of Industries Act only, recognises as key indiistrie.s certain, products^ 
,siicli as optical glass^ ignition magnetos and ■wireless Talves., , ^Tliese 
nre ,iiot, at present of , nine li ■ interest ■ do India; but eTeii in tlie 
ease, of these '.key ■ indiistries Britisli Indian subjects a,.re , not dis- 
criminated 'against ill any ww. It is, true that in tlie League of 
Nations disciissioii on tlie treatment of foreigners certain otlier 
trades and indnstries w’ere laid ' down as, being fit snbje'cts for 
discrimination; but I -^’onld point' out- immediately in unmistak- 
able iangnage that these cases apply to foreigners and do not 
apply to the relations of parties who are destined to be equal 
partners in a Commonwealth of Nations. As British subjects in 
India rye have a right to claim treatment equal to what an Indian 
British subject gets in this countrju 

I do not think it is appreciated either in this countiw or in 
India wLat a large degree of control will pass to India if the 
constitution which w^e contemplate is brought into being. It is, 
I think, very important that both sides should realise and recognise 
the extent of the powers which are going to be transferred. 

Let us examine the different ways in which a National Govern- 
ment can take care of industries of all sorts to see that the^" are 
administered in the interests of India. Nothing that ask for 
will prohibit the Government of India from treating any of these 
industries as fit subjects for nationalisation or socialisation. 
Should the new Legislature desire to adopt a policy on these lines 
we are quite prepared to admit that the Legislature should be 
in this respect master in its own house ; but w" e would ensure 
that existing rights — for example, those under leases or licenses — 
can only be abrogated or cut down on the terms that proper 
compensation is made to the holder. 

Such a proposal merely embodies a principle recognised by all 
-civilised communities, namely, that a manks property is not to be 
taken from him by the State without due compensation. Such a 
proposal applies to the benefit of Indians and non-Indians alike, 
and leaves the Indian Legislature free to develop its own policy 
on lines that seem to it best. There is nothing difficxilt in this. 

A clause guaranteeing the right of j)roperty is in our opinion 
an essential feature of the new constitution. It is naturally with 
some diffidence that we put forward any suggestion before so many 
legal luminaries, but the sort of line which such a clause might 
•take w'ould be something like this: — 

The right of private property is recognised and 
guaranteed, and no person shall be deprived of such pro- 
perty except under due process of lawq provided that property 
■ of hil kinds may be exproi)riated',fpr public purposes, subject 
to"' the payment of. just compensatima to be assessed by an 
indep'^fi'dtot:''trib^^ ■ ■■■■■■■■V'-.-'-'-"-'-- y- y ■ ■ ■ ■ 

■Chairman Something resolution of 1789. 



Mf, BenthaU: 1 , am'' ''not..- faniiliar' that.' My siiggestedi 

claiise should : go : oil 

. . from the decision of such tribimal appeal may 

' ' he 'taken to the' Judicial Committee of the PiuTy' Oouncii 
under such regulations as may he prescribed hy HiS' Majesty 
,' in Council.^’'' 

■ Then,., again,, it. will be open for the Indian Legislature to assist. 
any . industry by direct financial -assistance, in which case the-, 
principles' of the External Committee’s Eeport would apply. , 'There- 
is a vast scope for development on these lines. 

Another means of assisting indigenous concerns is by the- 
granting of subsidies for perforinanee of specific services such as 
the carrjdng of mails by air, sea, or land, xigain, financial 
a;Ssistance may be given by way of loans at low rates of interest 
for similar purposes. That has been the subject of a good deal 
of discussion in our private conversations. 

We have, of course, no objection to a reasonable policy of this 
sort provided that no discrimination is exercised on racial lines 
or against one or two companies fulfilling the same functioB.s. 
Let me give an example of what I mean. Given equal efficiency 
and equal terms, and other conditions being equal — I will put 
it like this — it is not unlikely that the Executive would give 
contract for the carriage of air mails between two towns to an 
Indian firm in preference to a non-Indian firm, or if two com- 
panies were making steel and one of them were making a particular 
type of steel, which the Qoverment would wish to encourage,, 
there would be no diffi.cultj’^ in giving financial assistance, say, 
in the form of an easy loan, for that particular purpose ; but If 
a bounty were given it should be given to that particular steel, 
and it should be open to either company to claim the bounty if 
it provided the steel. We should, however, object in the strongest 
possible manner if the policy of giving bounties for specific pur- 
poses were stretched to the point of unfair cle facto discmnination. 

There is, of course, a complaint that big eor])orations may 
come into the country and form monopolies. If it is found that 
external capital is exercising an unhealthy monopoly, there is no- 
reason why legislation on the lines of the Sherman and Clayton 
Acts in America should not be introduced, or the Commerciar 
Trust Act in New Zealand, which deals with restraint of btisiness' 
and prohibits the giving of rebates with a^view to exclusive deal- 
ing, selling goods at unreasonably high prices, attempts to control” 
whollv or partiallv the demand or supply or price of goods in 
Few 'Zealand. 

Similar^, on these lines, to ensure a fair deal for small Incliair 
companies the Government ' would he fully empowered to exercise" 
control over maximum ancL minimum rates so as to ensure that a* 
weak , company would not. be squeessed out by a strong company" 
■cutting rates unfairly. There:- are many precedents for such legis-- 
Ihtion in most coiintries. ' ■ :■ ' 
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■ Again/ if ill' any trade .an unfair system of rebates is estabiisiiecl, 
■.'it 'woiiid be witMn tbe power .of the Legislature,, withont . discri- 
■'niinatioii,' to deal with such „a matter if, it^ could, be piwed .that 
:;the system was, in an way hostile ; to the interests of any small 
•and, w.ell-condiicted concern. ■ 

To recapitulate,, the safeguards for India are first and foremost 
a national GoYernment, national patriotism, government power ' to 
-subsidise, government control government power Ao acquire for 
national purposes, government' power to deal with 'monopolies, 
trusts and so on. On these lines we hold,' that a' natioral Govern- ,, 
ment should have no difficulty in ensuring its nationals an^ abso- 
lutely fair deal without discrimination. 

The next heading' deals with trade relations between Great 
Britain and India. When our Delegates last year^ discussed a 
convention the British commercial community had in mind that 
-it would be possible at this Conference to come to an agreement 
which would regulate not only the position of the British com- 
mercial community in India but also the trade relations between 
'the two countries. 

We contemplate that if we can arrive at a commercial agree- 
ment on general principles betw^een the two countries, not imposed 
but negotiated fully at this Conference, we should perhaps have 
•established a bond between the two countries which would put 
the past months once and for all behind as and would enable the 
traders in both countries to get on with their work on a real basis 
nf identity of interests. 

In our view the conclusion of such an agreement wmild be as 
much an act of constmctive statesmanship in the economic sphere 
as the definition of political relationship between fhe two countries 
in the political sphere. We have always interpreted the clause 
in the Minoiities sub-Committee’s Report as meaning what it 
says — namely, a convention based on reciprocity. 

Naturally, such a document would provide for most- favoured- 
nation treatment between the two countries — the miniiiiuni basis 
possible, of course, between two countries under the same Crown — 
bxit we also contemplate that the principle of Imperial preference 
will be affirmed. Recent events have, I think, clearly demonstrated 
that the Dominions are supporters of this principle. In the papers 
to-day we see the Dumping Bill operating on this principle, and 
if India, which already gives a measure of preference to British 
steel and British piece-goods, is less enthusiastic than the 
Dominions, it is in my belief, due mainly to the fact that India 
feels that she is not entirely a free agent in the matter . 

The sentiment has been summed up in a Minute of Dissent of 
the Indian ’Riscal Commission .'whipb' was signed by such patriots 
•as Sir 'Ibrahim RahimtiAlayMr-.-T-W..' Seshagiri Ayjar, Mr. G. D. 
Birla, Mr. Jamnadas Devarkadas-ahd.Mr,\Narottam’Morarjee. 

What these gentlemen. 

We in regard to 

Imperial prefereneev^;:';(i);;W^^ are im favour of the principle 



.<)f Imperial ,preference'.-;:oa-:tke. tliat India 

.slionld in tliis matter "be- put. on the same footing’ of freedom 
as is enjoyed by the self-governing. Dominions, and- that 
, . the non-official members of the Legislative Assembly, .should 

' be' given power, by legislation or by , other equally, effective 
means,, to initiate, vary or withdraw preferences as may be ■ 
necessary in the interests of India in all its aspects. (2) 
That tlae condition j)recedent to , any agreement with, ; a, 
British Dominion on trade matters on a basis of recirpocity 
should be a recognition of the right of the Indian people to 
a status of complete equality, and a repeal of all anti- 
Asiatic laws so far as they apply to the people of India/^ 

We thoroughly endorse this principle, not only because we 
support Imperial preference but also because it is based on the 
reciprocity which we desire, and allorrs India a free hand to deal 
on a reciprocal basis with the other Dominions. 

We are aware how time presses upon the Conference, and this 
subject is one of great importance and of some intricacy, l^everthe- 
less, we believe that even at this eleventh hour it is not impossible 
that a general outline of agreement on these lines might be raclied, 
and the legal drafting could be done later. 

Chairman: With regard to that last remark, which is a Yery 
valuable one, do you suggest that there should he a sort of informal 
meeting to discuss these matters? 

Mr. Benthall: Tes, I would make that suggestion. 

Chairman : They would have to do it fairly quickly. 

Mr, Benthall: Yes. 

I have not heard all the speeches lately, but I understand that 
some of our fellow Delegates claim that commercial treaties and 
the employment of trade commissioners should be matters far the 
Government of India as opposed to the Governor-General alone. 

I am not fully aware of the constitutional difficulties involved, 
but, looking at it from the lay jrnint of view we have no objection. 
We appreciate that commercial treaties and agreements would 
involve a number of Imperial questions, and that legislation thereon 
will require a measure of Imperial supervision or control, but wuih 
this exception we should be glad to support the claim of our fellow 
Delegates, and we see no reason why the Government of India 
should not have the widest discretion in the appointment of Trade 
Commissioners and Consuls. 

I will next deal with the fourth head, the maimer in which such 
■•an agreement as we may 'conclude, if it so happens that we do 
conclude one, shall be embodied in the constitution. We contem- 
plate that, as a result of our discussions here, %ve shall arrive at 
an agreement setting out , in ' some detail the principle of bob- 
discrimiiiatioB, and also covering trade relations between the two 
countries. We contemplate that .the result of our discussions 
wmuld be set forth,, m the-,' form hf an agreement as a schedule to 
the Act. We believe "that, this' 'will he a more satisfactory and a 
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more . peimafieiit method of dealing with that proHem than, a 
restrictive .claiise ill, the Act; and it is based on the idea of honour-' 
aMe no'-operati^^^ 

Shonid any iegislation of an objectionable kind be put forward, 
directly or .with intent to diseriniinate against minorities,, , we 
assiime that the Governor-General would have exactly the, same-, 
powers to deal with it in the case of British commercial rights- 
as in the case of the rights of minorities.^ He would .have „power' 
to return a Bill for reconsideration and disallowance and reserva- 
tion such as exists in ■ all' Dominion constitutions. 

We contemplate further that legislation of a , discrinii,natoiy 
. nature or legislation calculated to. injure the "interest' of any 
minority will, by a clause in the Act, be- compulsorily reserved for'': 
His Majesty’s assent. ' This is ,f olio wing the- parallel-, in 'Southern. 
Rhodesia and other constitutions. We regard this as a very im- 
portant safeguard for all minorities. The effect of this, as we- 
understand it, would be that His Majesty’s Government will 
examine the Bill. If it is reasonable, assent will presumably be 
given at once. If there is an objectionable feature, it uull give* 
time for His Majesty’s Government to negotiate with the Govern- 
ment of India for the removal of the objectionable feature before* 
assent is given. 

Chairman: That is a reservation? 


ii/r. BentJiall: It is a compulsory reservation; it shall be 
reserved. It will not prevent His Majesty’s assent being givem 
to a measure which w^as reasonably discriminating. I will only 

f pve one example, a simple one : that of a Bill dealing with, say,. 
European Divorce, 

Chairman : Would you divide reservation into the two cate- 
gories of discretionary and compulsory? 

iT/r. Benthall: Yes. The Governor-General would .have dis- 
cretionary reservation for any Bills, I think, but compulsory 
reservation for Bills of a discriminatory nature. Should the- 
Governor-General or the Governor concerned not reserve a Bill, 
and should that Bill in the opinion of a minority or an individual' 
be discriminatory, the subject would have a right to claim before 
the Federal Court, with a final appeal to the Privy Council, that 
the Bill ought to have been reserved. 

I cannot help thinking that possibly in these powers of reser- 
vation may lie the solution of some of our difficulties. Under tho 
Merchant Shipping Act of 1894 the specific signification of His 
M^-Jesty’s assent is required. We think that all legislation dealing- 
with major ports, which are so essential to shipping, should be* 

' sihlilatly reserved. .Equally, I think, ..-immigration is a subject 
which has been ''considered ,a fit aubject" for ’reservation in othen 
Dominions.;' ,, h 
M r . Smtri : ' ' 

Mr. BfMthdll 1- itimk. - ' 


Mr, BmthcM: thimk. - - ' y 

Dr. Shafa*at 
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Mr. Benthall: Immigration. Is not that so? I am sure 1 
•shail be corrected very soon if I am wrong. I tliink 
iiaws in tlie DoiTiiiiions are reserved: for' His Majesty ^'s pleasure. 

Sir Tej Bahadur Sapim : I do not tliink so. 

Mr, BeMtliall: Not necessarily all. 

Mr. Iyengar : Tliere lias been no compiilsor^r reservation. 

Mr. Benthall: Not compnlsoiy. 

Sit Tej Bahadur Sapru : Tliat exists in the constitiition. The, 
■power of reservation ■ ma 3 ^ be exercised b^^ the Governor in the' ; 
•■axercise of liis discretion.* 

Mr. Benthall: Yes, but I think immi^Tation is one of the 
.subjects which are set forth in the Governor-GeneraPs instructions 
in some of the Dominions as proper subjects to be reserved. 

Mr, Iyengar: Ton are referring to native affairs apparentl\^ 

Sir Tej Bahadur Sapru: In the South African Constitution 
there is special reservation -vutli regard to native affairs in the 
■new constitution for the first five years. 

Chairman: Are you dealing with Section 735 of the Merchant 
..‘Shipping xict? 

Mr, Benthall : I was, 3 'es; it is 734 or 735 ; I forget which. 

Chairman: It is Section 735. 

Mr, Benthall: Yes. Similarly w'e think that it w^ould not be 
•unreasonable to ask that all legislation dealing with banks should 
be reserved. 

Chairman : What about Section 736 of the Merchant Shipping 
.Act? Perhaps you do not mind about that so much? 

Mr. Benthall: What does that deal with? 

^Chairman: That is with regard to coastal trade. 

Mr. B67ithall: Yes, that permits the regulation of coastal 
trade hj the Dominions’ Governments. 

Chairmani: What is 3 ’OUT view^ about that? 

Mr, Benthall : I think India has given her assent to that in 
the last Imperial Conference of 1930, but I presume it would be 
subject to a reservation. 

Chairman: Those are the two important sections^ — 735 and 736. 

Mr, BeMthall: With regard to banks, we think that possibly 
legislation dealing with Mnks should be reserved. Such a course’ 
allows India, to legislate freely,^ and ' it" is most unlikely that Sis 
Majesty’s assent w^oulcl not be given to any Bill genuinely helpful 
"to Indian interests. ' ■ ' , 

With regard to de facto\ discrimination against minorities, we 
contemplate that the rights of minorities should be most clearly 
-set out in the Act, and that .the' Governor-Gen eral should see that 
“the spirit and letter of their yights- are observed, and that whenever 
in Ms opinion those rights' are infringed he should have pow’-er 
'Effectively to intervene* : A - ; ■ ■■ ■ 
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■ ^ Ie tie case of a. breaeli of the trade agreement, we ,, contemplate j 

that the proced-are will be for 'the Government of India, where 

Indian rigits are concerned, and -tie British Government, ■ wiere 

British rights are concerned, in' the last resort, to claim : that the ■ 

matter .may be laid" before the Judicial Committee ' of the ' Privy 

Council oiv such other tribunal as may be agreed upon. Both 

countries .would then be'^ bound by this decision. ^ 

I should like to make a few observations on the parallel agree- ^ : 

ments. B'irst, there is. the convention ref erred to in, para, 6 of the 
Burma sub-Committee^s Eeport,. where the hope is, expressed that 
it may" be found .possible to conclude a favourable trade convention \ 
between India and Burma. It is important ' that the separation, if 
it takes place, should cause the minimum disturbance to the close, 
trade connections which exist between the two ^countries,. I pre- , 

■'sume that if Burma , is separated an agreement will be drawn up on 
much the same lines as we have contemplated for the trade arrange- ? I 

ments between Great Britain and India, and that a similar one will 
be required in some form between Great Britain and Burma. 

With regard to Indian and British capital in Burma, the same 
principles governing external capital will apply in Burma as in 
;.I,ndia,.. 


Presumably the relations between India and' Burma will be 
settled on a basis of reciprocity, but with no representative of 
Burma present here, that subject cannot be discussed at the present 
moment. It will, however, have to come under discussion before 
the constitutions are framed. 

With regard to the relations of Great Britain and each indivi- 
dual Indian State, the agreement to which I have referred will be 
a most admirable vehicle for recording the relationships of each 
State with Great Britain. We think the proper procedure will be 
for each State as it is admitted to the membership of the Federation 
to become a party to the schedule of the Act setting forth this agree- 
ment, subject to such modifications as may be specified in the Order 
in Council providing for the admission of the State. 

Lastly, there is the relation between the States and British 
India. Here we contemplate the widest freedom of trade. At pre- 
sent States^ subjects are not debarred from the widest freedom of 
trade in British India and they are also accorded political rights 
under regulations issued by Provincial Governments, but it is nec- 
epary that their rights should be regularised in the new constitu- 
tion. That is a^mere suggestion. I leave the matter to others more 
capable of dealing with it, 

^ Lord. Chancellor, the subject as set forth in that clause in the 
Minorities sub-Committee’s Eeport seems a simple one, but the 
further it is examined the more complex it becomes. I certainly 
hope thaf -‘my remarks 'have.- hot, Beryed;:ohly' to complicate, the pro- 
blem. In. our opinion they m^icate-.the only satisfactory way out. . 

«^ncdusionj»’‘ IvWbuld retiu^n-^q. my, opening remarks. Clause 
14 of the Minorities nub**Oemmittee*k Export revealed in reality a 
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'very large 'measiire of a-gi’eeio.eiitj,' but it left tbe details to a reci- 
' procal 'couYentiou to^ be wGrked'"out. ■ Speeches by members of the 
Oonfereuce in India did not disclose a very wide diierence of views, 
■and 'talks witb. responsible members of the Conference here; have dis- 
closed again that the breach ,is not' very wide;, in fact,; myself I 
think that we have narrowed it down" very considerably,. At one 
time quite recently ! even thonght that the breach had, been closed. 

I have not much faith in big Committees f or ' dealing^ with... a 
proposal such as the convention, where detailed discussion is neces- 
sary, and in "my . belief the best way by which we can arrive at a, 
definite conclusion on this matter is hy a continuance of informal 
discussions possibly of a sligthly wider nature than we have been 
carrying on hitherto, and I would repeat again that even if we 
cannot reach complete agreement on all the points, I am quite satis- 
fied that we can carry the measure of agreement reached a great 
deal further than it was carried at the last Conference. 

% ^ ^ ^ * 

Mr, Jayakar: Lord Chancellor, I have listened to Mr. BenthaU^s 
speech with great attention and a great deal of appreciation. There 
are many parts of that speech with which I cordially agree. I do 
not propose to follow him into the large field of topics with which 
he dealt in the course of his speech, because I have no time to de 
so. I shall confine myself, with jmur permission, to an explanation 
of the formula which was arrived at as a kind of compromise last 
year about the end of our Session. 

Chairman: That is page 49 of the book. 

i¥r. Jayakar: Yes, My Lord. Thank you. Speaking gener- 
ally, there is perhaps scarcely any other item of our work in 
England which was subjected to so much criticism in India as this 
formula was. I would take the liberty of saying that much of that 
criticism arose in ignorance of the genesis of that formula, the 
several stages through which that formula -went before it was finally 
•accepted, .and if I may say so, the varying points of view '>which 
that formula sought to reconcile; and my endeavour now will be 
to explain in a few words how that formula came to be adopted, and 
the antecedents thereof. I will say at once that it was a very wise 
compromise between two opposing views, not to mention the fact 
that it had the assent both of the commercial men, Indian and 
Eiiropean, who were present here at this time last year, and also 
the assent of legal men like Lord Eeacling and Sir Tej Bahadur 
Sapni and many others. Such a formula, ftimi must com- 

mand considerable attention, because it is the oiilcoitie of a great 
deal of deliberation carried on by responsible men, and I propose to 
examine the several parts^ of that formula because I hold the view 
that it goes as far as it was possible to go, having regard to the cir- 
■cixmstances which were before us., at this time last year. 

I^may at once assure Bpnthall that, speaking generally, 
public sentiment in India -does '-not desire to make any racial dis- 
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crimination as a general principle between one cornmnnity and* 
another. 

I can assure Mr. Benthall, so far as one man’s voice can do sOj. 
that India in the past has suffered so much from racial discrimin- 
ation, both inside her borders and outside, that when she is a free 
country she will be very careful not to have any racial discrimin- 
ation at all, as far as she can do without it. 

This Committee is aware, Sir, of the inroads made upon India’s 
self-respect time after time on the ground of race and nationality in 
many parts of the Empire and in many other parts of the world, 
and this has been a great lesson to India, so that when she is free- 
and left to herself she will be very anxious not to have any racial- 
discrimination as such, as a general principle. 

If I may remind Mr. Benthall of what a Committee, consisting 
of very patriotic men, called the ISTehru Committee, recommended, 

I would point out that that Committee was composed of men who- 
were stalwarts in national life and were drawn from practically all 
communities, majority and minority. I would like to remind him 
of what they aaid about European rights and rights of discrimin- 
ation, and i would invite Mr. Benthail’s attention to page 11 of' 
the Eeport of the Nehru Committee, where this question is con- 
sidered and to which I attach the greatest importance. This 
Report bears the signatures of some of the most important men in 
India. ! 

Chairman: You mean the sentence beginning “ "We are next 
confronted ” ? ' 

Mr. Jayakar: Yes, My Lord. I will just read the materiaL 
part of the paragraph: — 

“ As regards European commerce, we cannot see why mem 
who have put great sums of money into India should at all 
be nervous. It is inconceivable that there can be any dis- 
criminating legislation against any community doing busi-- 
ness lawfully in India.” 

Chairman: Yes, and perhaps you will allow me to say that; 
when I read this Report I underlined that three times. I have it 
in front of me now. 

Mr. Jayakar : The Repoi’t goes on : — 

“ European commerce, like Indian commerce, has had to- 
bear in the past and will have to bear in the future, the vicis- 
situdes inseparable from commercial undertakings on a large- 
scale, and no government in the West or anywhere else has- 
; been able effectively to provide a permanent and stable solu-.- 
|ao& for conflicts between Capital and Labour.” 

They go to the leng-th of saying, isi, the next sentence; — 

“ If, are. kni^’ special interests of Enropean- 

commerce Which in ftxture, it is- 

only fair that -itt protection of* those interests* 
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; Eiiropeaas sliould ' forniiilate; proposalS;s ^ ,:aad;: We tave, 

B.o xloiibt^tliat tKey' will receiYe poper consicleimtioa fro^ 
those who are anxious for 'a peaceful solution of the''' poll 
■ problem/’ ' 

'';;/:This npinmn^ the men who; put their sig- 

natures in approval of it^ is of the iitmost importance; and, if I may 
:say so, it represents 'the- bulk of, the educated;^ opinion in .Indm 
Speaking generally it is adverse to racial discrimination as such. , , 
The isehru Committee went further and adopted an expedient 
which I think it will be our duty in course of time to explore, .because 
I think it furnishes the lines along which a solution can best be 
sought, namely, a clause with regard to^ the fundamental rights of 
citizens and a definition clause indicating what we mean by a 
^citizen. 

Perhaps I may invite Mi\ BenthalFs attention once more to this 
Poport at page 102. 

Cliairmmi: Might we just get it on the notes; the definition of 
citizen ” is, I think, paragraph 3. 

Mt. Jayalmr : 1 am coming to that. It is page 102. Dealing 
with fundamentals rights, this is how the Nehru Gominittee state 
this point: — 

Clause 6: All citizens a.re equal before the law and 
possess equal civic rights.” 

That includes trading rights. Then, coming to the definition of a 
citizen in clause 3, at page 101, the original definition was this: — 
The word ^ citizen ’ wherever it occurs in this constitu- 
tion means every person ” — 

I leave out the first clause, My Lord, that is not material here — 

(&) who is naturalised in the Commonwealth under the 
law in force for the time being.” 

'Then there is an explanation : — 

No person who £s a citizen of a foreign country can be a 
citizen of the Commonwealth unless he renounces the citizen- 
ship of such foreign country in the manner prescribed by 
law.” 

After this definition was adopted the European community in India 
protested against it and they stated that that definition was not 
acceptable to them, with the result that the Nehru Committee met 
‘•once more in Lucknow, .after a few months, and Tour Lordship will 
■find they came to adopt an amended definition of citizenship, cal- 
oulated to meet most of the points which Mr. Ben th all raised in the 
course of his speech. You will find that definition stated at page 
HI of the Supplementary Eepoxt of the All Parties Conference, 1928, 
•and this is how they defined; a citizen. They alter the definition 
.-and they say ; — ■ . , ; " ,, 

, who being a subject of the Crown carries on btisiness 'or 
•TOsifles -in the 'temtpries- of the Commonwealth.” , • 
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.Jhow^ Biy siibinissioii is tliat tliis is a^'Yery wide definition and pi'ac- ■ 
tically includes eTeryone, European and non-E itropean. wto is a^siib-, 
Ject of tlie Crown and carries on biisines>s of resides.in tie territory 
of tbe Oommonwealtli., 

. /'^Chairman yon just help 'me with regard to that? Is ,, 

that smnined up by: sapng' tha^^^ there' shall he equal rights and 
equal opporttinities ' to all subjects of the Crown lawfully resident in ; 
India? " 

Jfr. Jayalmr r. Yes, . seems to be the'ineanmg. Any' British 
subject who either carries on. business or resides in the tendtory. I 
believe the T^eliru Committee went' as far as it' was possible to, gOj ■ 
because they practically admitted to citizenship every British sub- 
ject who was .lawfully, resident in .the Indian Comm.on.wea.ltli; or 
■carrjdiig on business in the territor}^ Some may say they went too 
far. 

Chairman: .Forgive my asking you a question, . hecaiise you are 
always ISO very helpful. . I simply want to , clear my .mind. Does 
that include a compaiij?’? 

Mr, Jayahar: I am just coming to that, My Lord. A person 
would include a group or company. We will, of course, have to 
make it clear by some means, by altering the definition of 
citizenship so as to include a company registered in the Common- 
wealth of India, or carrying on business in India, having its regis- 
tered office in the United Edngdom, or some such suitable definition 
will have to be adopted so as to complete the definition of a citizen. 

Chairman : This is not a legal quibble ; do you include corpora- 
tion as distinguished from company? 

Mr, J ay altar : I was just dealing with firms and companies. 

Chairman: You began with individuals. Then we got on to 
companies and firms. It is rather technical. I suppose yon would 
not have any objection to a corporation? 

Mr. J ay altar : Yo. As a matter of fact in India there are very 
few bodies belonging to the class technically called corporations. 

Chairman: 1 was thinking of English corporations. 

Mr, Jayahar: I would have no objection at all. They would 
stand on the same principle as a firm and a companjT'. I would ask 
whether wisdom would not require that we should get through this 
difficulty by adopting some such definition of citizenship'' which 
would give equal rights of trading to all those who carried on law- 
fully a business in India or who resided there lawfully. 

Chairman: I am sorry to be so troublesome, but would that give 
all British subjects freedom of entry into India? 

‘.s' ' ' M'f, JmjaJmr: Well, that is not so, clear,., My Lord. 

\.C7mwr]th0n: I beg your pardon for interrupting. 

JOiyakm,:^ ThisYa what -fit' • says': they have' all equal civic 
rights after they^ mi / -'Whether ' it would give them equal rights 

of ingress or entry; is- not that definition 
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■ Chairman: Ko;., but I was, asking your opinion,. Mr. Jayakar. 

Mr, JuyaJmr: Well, wonH' do,:it .on tbe princip.le' of reci- 
procity. 

Chairman: Ye^yl tKongbt . you would say that. 

Mr. Jay aJcm : 1 would 'deBl witb tke country from,' wMcb tbe' 
iinmigrant wanted , to come -to India and would find out liow-' Indian 
. nationals were .treated in that country. " 

'.Chairman: 1 wanted to 'remind you of that. 

Mr. Joshi: Would Mr. Jayakar ■ give civic rights to all citizeim 
of the Commonwealth without any consideration of the fact that in 
some parts of the Coinmonwealth Indians are not given civic rights r'" 

Mr. Jayakar: I -was using the word Commonwealth as 
^ meaning the Commonw^ealth of India, as the ISTehru Eeport does. I 

am speaking of equality on the basis of reciprocity. 

The original paragraph 14 was as follows : — 

It w’as urged that a commercial treaty should be con- 
cluded between Great Britain and India/’ 

and so. on. ' That was the original paragraph, but when it came for 
, discussion before the Plen-ary Session three or four points were made, 
and I wish to draw the attention of Mr. Benthall to those points, 
and to ask whether he would be prepared to concede them to the 
future Government of India, 

Speaking generally, the principle of no racial discrimination is 
agreed to, but we all feel that there are special cases either of indus- 
tries or of other public activities which may require special adjust- 
ment and special treatment, and all that we are anxious to ensure 
is that India should not barter away her rights to deal with those 
specific cases as they occur, according to special circumstances. 

One such case was pointed out by Mr. Mody, who happened to be 
present here last year. I may mention that Mr. Mody is a man 
who occupies a place of great importance in Bombay ; 
he is the Chairman of the Millowners’ Association. He put forward 
one point -which requires very careful consideration, and that you 
will find in his speech at page 321 of the Report of the Plenary 
Session. Mr. Mody, in my opinion, represented Indian national 
4 sentiment in taking that point. This is what he said : — 

While the principle of equality of treatment must be 
definitely conceded,' it 'must' be subject to the paramount con- 
sideration that Indian' interests should be first. For instance, 
there may be certain ■ in flustries in which it would be 
necessary to lay down,'' certain qualifications. The piiB-cipie 
has been accepted by. the,.Governm.ent of India themselves 
two or three years ago^' ' The' question came up of the condi- 
tions which should be 'imposed on companies which came into 
existen.ee in ftiture'.and which desired' to operate an air mail 
: - ; , service, and I think with the -Ml concurrence of the Member 
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representing tlie Government of India, it,, was. laid down tliat 
so. far as coinpanies operating air mail services were: con- 
cerned, it was necessary that a certain proportion ol directors 
.and. a certain proportion of shareholders should be Indians* ' 
Now., so long as it is understood and so long as it is realised 
that .ill certain industries and national services it will be 
■ necessary to depart from the principle of strict ecj_iiality 'of ' • 
, treatment, I have nothing to say*’^ ■ 

Therefore India is anxious that although it accords its consent 
to the principle of no discrimination on racial grounds, it wants 
liberty to make special adjustments as . circumstances arise with 
reference to certain industries which either are or may become in 
course of time of such national importance that, special treatment 
'-will be necessary for those cases. 

whose sense of moderation and friendliness for 
England are above all doubt, at page 327 also expressed' the view 
•which I may say repre.sents Indian national sentiment very clearly. 
.Mr. Sastri said : — 

is the right of every people to protect national indus- 
tries and national enterprises from being killed or weakened 
by undue competition from non-nationals, The right must 
be secured in any constitution 

This is an important consideration which was urged by Mr, Sastri, 
Curiously enough, when the whole discussion was nearij^ coming to 
an end, and after Lord Reading had expressed his opinion on the 
-point, your Prime Minister, who w^as then presiding, at page 334 
also approved of this principle, as Your Lordship will find, in a 
short paragraph. This is what the Prime Minister said: — 

If there is national policy with regard to, say. key indus- 
tries, supposing India wishes to manufacture optical glass 
which has been declared as a key industry in some countries 
for one reason or another, then India ‘would be entitled to 
pass the same sort of economic legislation, as, saj^, this coun« 
try would be entitled to pass.^^ 

Therefore in asking for this right we are not asking for anything 
•which is preposterous. We say that while recognising the prin- 
ciple of no commercial discrimination on racial grounds we are 
anxious to reserve for our future Government of India the freedom 
to make special adjustments in special cases of industries which 
become important or are all-important at the present moment and 
may be described as key industries. 

Curiously enough, My Lord, this, doctrine received support from 
the most unexpected quarter — ^namely, in the Despatch of the Gov- 
■^rnment of India, paragraph 190. This is what the Government of 
India say at the bottom of paragraph TOO:: — • 

Tiere are ' enterprises ; which Indians regard as national, 
and which at present. hire mainly or wholly in British hands. 


It would be, idle to.expecftbaf they would be content for, an 
indefinite , period to remain .w.itlioiit tlie,ir appropriate slia.ro 
... . ill tbe conduct of tbese enterprises, and i.f tlie iiietiiods atiirst 
, ' proposed in order to 'satisfy Indian liopes... iimst .be ..ruled out 
because, they involye injustice, or are inconsistent ..with the 
.position wbicli Great .Britain bolds in. India, Iiidiaiis .may 
■ .fairly iis,k that .the' British biisiness cominunity ''' should '..co- 
operate in finding other methods to bring about the desirecl 
resuit.’V 

Therefore this is the first .principle that we want to reserve for 
the .future Government of India— the freedom to make special 
adjustments in the case of special industries which have assumed 
great national iinportance having regard either to the nature of 
the industry or to the nature of the times through which they may 
be passing, and we are very anxious that this right to make special' 
adjustments should not be bartered away. 

Another point which was brought out in another speech hy an 
equally prominent member of the commercial community, Sir 
Pliiros^e Setlina, is also worthj^ of consideration, and I should like- 
to invite Mr. BenthalFs attention to it. That, Your Lordship will 
find at page 329 of the Plenary Session's Eeport. Sir Phiroze 
Setlina there again was expressing the united public sentiment in 
India on this point. About ten lines from the beginning of the 
page he says this : — 

What I want to point out is that that is a vested interest 
which was created hy discrimination in favour of Europeans 
against Indians in the past. If that is admitted, then is it 
not open to the Government of India to-day to adopt measures 
whereby nationals may take a larger part in the basic indus^ 
tries and businesses of the country? '' 

And so it goes on. 

In other words, sentiment in India is very strong on this point; 
although agreeing generally to the principle of no racial discrimin- 
ation, if large industries which have assumed national importance 
are vested in the hands of a particular group or a particular com 
munity, owing to whatever cause, the Indian Government of the 
future must have the power of making adjustments, so that the 
people of the country come to acquire a larger share in the working 
of that industry. I am sure Mr. Benthall will agree with me 'that 
that is a very legitimate claim. 

Chairman : Allow m.6 to ask a question on that. Suppose there- 
were very large British interests in an industry which you quite 
rightly thought wm a key industry or national industry, would you 
be wishful to expropriate the existing British interests ? 

iff. JayaJmr: Expropriate, My Lord? I do not know whether 
it amounts to expropriation. ^ 

Chairman: I was only' asking- you. 
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Mr. Jayakar: If it, took tlie form of expropiatioii, ...coBipensa-^^ 
tion may kave to be paid; -but^ for iastaacej if an industry' was 
entirely'in tie bands of a particular community wbicb, bad, a mono- 
poly, it would' not be wrong to help tbe 'starting of tbe same industry 
m other , bands:.: , Wbat I am' referring, to is that . certain ,, industries 
of great national importance bave come to be monopolies in' tbe 
bands of certain individuals or communities.' Tbe future Q-ove.rii- 
.ment. of India oiigiit to "have tbe right of offering to, the , people of 
tbe country a larger share in the working of those industries. 

Chairman: Provided" also that fair compensation, be paid. ■ 

J/f. Jayakar: Only if it .amounts to expropriation.' ■ If it means 
.taking the industry out of their bands and depriving' 'tb,em of that 
industry it must io.ean compensation; but if it mea'.ns starting or 
allowing tbe starting of a rival industry it is a different matter. 

Chairman: What about subsidised competition? 

Mr. Jayakar: I am coming to that point. 

Chairman: I am sorry; I only want to get to grips with it. 

Mr. Benthall: May I say to Mr. Jayakar that we axe as anxious 
as anybody that Indians should have a fair deal. No one wishes to 
deny to any Indian industrialist or financier a fair deal. Ail we 
ask is that we should not be legislated out of positions which we 
have fairly won. We should welcome any measures calculated to 
give fair trading conditions to all alike, but I would add that if 
any person or anj party is afraid of a fair deal and an equal chance, 
and wants something more, it stril^es me the admission must surely 
be due to consciousness of shortcomings on his or their behalf. The 
Twhole of the second part of my speech was directed to show that it 
W’^as possible that the Terj large powers in the hands of the Govern- 
ment of India meant that the Indian Government would be able to 
ensure a fair deal without discrimination. We base our claim on 
what I said, on the principle of reciprocity and on the fact that we 
are British subjects. 

Mr. Jayakar: On paper it may seem to be very easy, but in the 
working of it out I have known two cases where the cry of racial 
discrimination went up although there was no discrimination at all. 
All that was intended was to see that the monopoly which rested 
with a company or group of people w’-as shared with others. I say 
that such cases are not of racial discrimination, but I wish to make 
these points so that Mr. Benthall may meet them. If you are going 
to form a committee, as Mr. Benthall suggests, I think I should put 
these points before you so that you can meet them. I am trying to 
place before you the Indian national sentiment in the matter, and 
I have given you four or five points on which Indian opinion will 
/ have to be satisfied if a 'settlement 'is to bo' arrived at. :v ; 

Then I tliink-Mr. Benthall, conceded the next right which was 
adverted to in,.the' course of', the speeches. That yras that'Ihe future 
Goverpment o! India, must-' have the power to reflate unfair com-^ 
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^petitioa, Mr. Bentliall may correct me if ,I am, wrongs, biit, ''as I: , 
ttndersto'od Ms speecli, lie conceded tliat'riglit, tlie,riglit to- regulate , 
nnfair eompetitioiis unfair rates, unfair rebates. That is a very , 
'valuaMe' right which we do 'not wish to. give, up.' , I have 'known 
cases, as Mr. Benthall has himaelf, of a powerfni organisation coni- 
ing plnmh. into the midst of an. inf ant industry and wiping it out' 
hy ,, superior competition. We wish to retain in the hands of , the , 
future Government of India the power to cut at the root , of ' this 
unfair competition hy making rules and regulations w^hich will pre- 
vent,,, that. ' Speaking of one company, without mentioning names, 
it was carrying on a competition with an Indian shipping company, 
ft used actually to'ofier perquisites- to tho-se people who purchased 
its tickets. Methods w^hich are adopted in order to meet that kind 
of unfair competition may look like racial discrimination, but they 
are not really .racial discrimination. In practice many , of thevse 
things are called racial discrimination in India. Therefore I want 
to make it clear as far as my individual opinion is concerned, that 
I think it would be wrong to take away this right to regulate such 
competition by legislation when we find that the competition carried 
on against our infant industries is unfair. For instance, supposing 
we were starting a munitions factory in India, and a big British 
company, taking advantage of the equality of privileges, came and 
planted’ a big factory in India. We must have a power of prevent- 
ing unfair competition because we regard munitions as a key indus- 
try ; and therefore we must have the right of so regulating the com- 
petition that our infant industry may not be killed. I would do the 
same with the Japanese or with the Bussians if they came. It is 
not really a question of British and Indians : it is a question of pro- 
tecting our infant industries which are in danger of being killed by 
the superior competition of other countries. 

Iff. Benthall: I have no objection to discrimination against 
foreigners. 

Mr, Jayakar: Then Mr. Benthall conceded the next right which 
I had in view, namelj^ the right which was recommended in the 
'Bepoii; which lie read as to the external loans, namely, the right of 
the future Government of India to lay clown conditions as regards 
the capital and— more important than that — the composition of the 
” directorates, and the admission of Indians for training in the com- 
pany. If a company wants a subsidy from the future Government 
of India, the future Government of India should have the power to 
regulate these things, so that its subsidr^ may he given on those 
particular terms. 

'Mr, JmM: MayT ask' Mr. Jayafcar whether he has in view a 
'Condition about Labour, because in some countries that is so? 

Mr, Imiahar: I would certainly' include that. If I were in^ 
•charge of the matter I would certainly include care and protection 
cf Labour. 

Mr,^JasM: Fo, it is not caring for Labour, but the employment 
cf foreign Labour in preference to Indian Labour. 

n*T.C.— II. M 
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3Ii\ Jayakar: I do not want to 'Commit myself to any opinion on. 
a coiitroTersial matter like.tliat. I' will /certainly examine the tiiies- 
tion. If Mr. Josiii meaiiB laying down cGuditioiis as to tlie proper 
, treatiiieiit of Labour^ maternity oeiiefit and so on, I am.ceitainly.iii. 
favour; of 'it. 

illr. Joshi: In some countries ' they do not.. allow .foreign com- 
panies to be established unless the. '.company agrees dhat not more 
than a, certain proportion o.f the em.ployees shall be foreigners. . 

i¥r. JayaMr: That comes"' under' my 'doctrine of reciprocity, 
SpeaMiig generally, I am prepared to ■ give: foreign _ nationals tlie- 
,, same rights as their, countries give us. ,I think that formula ought 
to cover all these cases. Howhvhat -happened last jeiu\ My Lord,., 
was this : 'when all these cases were pointed out at the meeting, it 
was'tlioiight better not to go intc those details, but to have a formula 
which 'Stood iiiidwaj^ between two extreme positions ; and then . the 
formula was evolved that the working out of these exceptional cases 
should be left to a future convention. We only pledged ourselves 
to two characteristics of the convention. The first was that the con- 
vention was to work on the basis of reciprocity, and' the second waS; 
that it was to be appropriate to all the circumstances of the case. 
We thought that would be the best formula to adopt, because other- 
wise we would go into details and there might be controversies pro- 
voked'. Therefore the formula which was evolved was this, that all 
these would be- the subject matter of a convention to be created in 
future when India was free and under her own Government. As 
Tour Lordship knows, a convention can properly grow up only 
between two co-ordinate persons or co-ordinate bodies of persons ; 
it cannot grow up with any justice or fairness between a Govern- 
ment and its subordinate branches. 

Therefore we thought that the working out of these exceptional 
cases requiring protection had better be left to the future, when 
India was free, when India had a Commerce Minister of her own 
and lie^ had gathered experience, he had the power, he had the 
legislative machinery behind his back, he had tbe public sentiment 
behind his hack, and we thought that an appropriate eonvention 
could be much better worked out when that stage was reached rather 
than to-day; and I would request Mr. Bentliall to reconsider 
whether, after all, having regard to the questions before us and the 
time at our disposal, and the necessity of arriving at some common 
agreement, lie would not be content with a formula of this char- 
acter which leaves the details to the future Government of India. 

I am sure there will be a Commerce Member in course ox time, 
and that Commerce Member would be backed by public opinion, he- 
.would have gathered his experience, „_whicli we do not possess at ’the- 
present moment, _ he would have, his legislative House behind him, 
he would be a mah^ drawn from commerce, and we thought, and f 
•submit it is ttie proper>iftf,;:thatMtds^ to leave the worlring- 

ont of these delicate aditi#mente>^ I call them, these exceptional 
cases where-; India^’'wishes7-fe-'fetaln the right of protection, to be^ 
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worke|l. out in future by jneans. of ■ a convention^ binding ourselvesj 
MB we doj to two, reqiiisites— namely/ tliat tliat convention shall pro- 
'ceed on, the doctxine ofi’eciprocity,' and secondly that the convention 
.'sliall bey taking all .things together; appropriate — appropriate to the 
cctrcnirnstances, appinpriate to the principles and appropriate to the 
.“Conditions then existing/ Therefore. the word appropriate was 
put there, and I reniembeiq.'My Lord (not to disclose any secret) 5 
.that, the .woixl ''^appropriate’’ was specially introduced at the 
instance nf nne' or two prominent lawyers who were consulted, and 
they said that the word appropriate ” p,rotected all those difliciil- 
ties which we were assured would have arisen if we had gone into 
all these delicate adjustments last year, or, if I may say so, which, 
will surely arise if we go into these delicate adjustments to-day. I 
would venture to ask Mr. Beiithall "whether he would not be satisfied 
with a formula like this. We agree to the principle that there is 
to be no racial discrimination. But how it is to be worked out in 
those cases of exceptional cliaxacter to some of which I have referred 
• — I have meiitioned four or five, and manj^ more can be imagined if 
we apply our minds to this question— is another matter, and I 
would ask whether it is not advisable to leave this question' to be 
‘determined as India , gathers experience and has the freedom to 
-adjust her rights. 

I will at once point out that if we have such a formula, and we 
further have a fixndameiital clause which, gives to all the citizens ” 
the same civic rights, and have a somewhat wide definition of the 
word citizen ” of the nature contemplated by tlie Nehru Com- 
mittee’s Eeport, that will meet the point. I know that in India it 
is common practice to refer to the Nehru Committee’s Eeport as the 
ne i)lm ultra of political thought, and I am pointing out that even 
the Nehru Committee’s Eeport went the iengtli of saying that every 
British subject is a citizen -who lawfully resides or trades in British 
l3.idia. Nothing better could be devised, aiid if we had this for- 
raula, which was a compromise last year between two contending 
views, and which I think is very sound, and also if we had a defini- 
tion of citizenship coupled with, the fxiiidamental rig.hts of citizens, 
including trading rights, it would meet Mr. Benth all’s view. 

, ,, Before I, conclude, My Tjordy -I wdsli to Tuake one oiv two. points:, 
cdear. Mr. Benthall spoke of a treaty between England and India, 
a coininercial treaty. 

Mr. Benthall : A commercial agreement. 

Mr. Jayahar: A commercial agreement, yes. It is on the same 
footing as a Commercial Treaty. Well, with great respect may I 
say that I do not see how that question comes to have anything to 
do with the question of diseriminaiion against a commercial 
minority. 

Mr. Benthall: I was trying to deal not only wdtli the position 
■of the British in India but also with the trade of the two countries, 
because I shall not be satisfied myself until we have safely, covered 
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tliose two-fold relations to the satisfaction of both countries^ bocanso 
not until then do I think we shall have laid a pernianent basis. , 

■ Mr. Jamlmr: I quite follow that, but what We are trying now 
to' consider' and to meet is the fear of the British commercial .com-,, 
munity, 'as , a .minority,, of ' being squeezed out, or ■ unjustly treated. 
That is the, point we are now considering. The question of an ulti- 
mate comiiiercial agreement between England and India is not ger- 
mane to ' this question, and’ I submit that that question must wait' 
until India is free... One difficulty.! feel is that', if we entered into; 
a trade agreement and ifc was not ratified, by the Legislature of the 
future, I do not know quite. wffiat would happen. We'must, thep- 
fore wait for a trade- agreement between England on the one' side 
and India on the other until the time comes wEen .they are put, into 
a co-ordinate position to enter into an agreement with one another 
and until they are equal from the point of view of dealing with one 
another. We want to meet as- fairly as we can the rights of the 
British commercial community, but I do not wish that question to 
be confused with the question of a trade agreement between England 
and India. Eor that we must wait until India has her own govern- 
:.ment,, - ... 

Speaking for myself, I think personally I would agree that when 
India is free there should be a trade agreement between England' 
and India on the basis of the most favoured nation. 

Chairman: That is right, the most favoured nation clause. 

Mr. Jayahar: But I should be dealing with that in a different 
capacity and I do submit that the considerations which apply to the 
question of the European minority are entirely different from the 
considerations which apply to a trade agreement between England 
and India. 

There are one or two other points with which I shall concludev 
I think this formula should apply to those who are residents of the 
TJnited Kingdom ; I do not want it to apply to the whole of the Bri- 

■;,ti,sh;;-Empire-',:':-,;^;^> 

Chairman: Kot to British subjects but only to those from the 
United Kingdom? 

Mr. Jayakar : Tes, because I am one of those who think that the 
future Government of India ought to have freedom to deal with 
every member of the British Commonwealth on its own terms, and 
I do not want that freedom to be interfered with in any way bv any- 
thing we do here. We are quite willing that residents*' of the United 
Kingdom should be covered by this formula, but it should not be 
extended to any other country^ outside the United Kingdom. If 
¥ew Zealand wmts to trade with India under the future Govern- 
ment of India, it must be on a basis which is peculiar to Hew Zea- 
Tand and,, India. -We sh^^ll then examine what is the way in which 
Hew Zea lan d treats Indian nationals. We shall see how it treats our 
wish,;to ,r#ain. Jre^dom treat with every individual' 

or every country in futqre that -wants to seek the privilege of equality 
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01 rfglits, and I .s'libinit^ therefore,' that, this lOMrala should 'not go 
."beyoiad the United Kingdom. ■ 

' I also.snhmit that it .should apply to those companies and firms 
which are. registered in' the United Kingdom and 'have an establish- 
ment in India for. the conduct of their hnsiness. .There, are a. nnin- 
ber of companies which have no establishm..ent in India for the. co,m. 
duct of their business, and which .merely keep stool, in an .. office 
for the sake oi their agent. I am very doiibtfnl whether it wonld 
be an .advantage to extend the same concession to companies of this , 
character.' 

The last point which I propose to make is this, that if Mr. Bent- 
hall desires and thinks it' will be an advantage to go beyond this 
formula' now, and to seek to find out' some way' in which the several 
points he has in view, some 0 '.f which I have, referred to, should be 
dealt with, I ask him to consider whether really "he will not be satis- 
fied with this formula, and with the further assurance that we may 
agree to a definition of a citmen and of fundamental rights. I agree 
with Mr. Benthall that it may be mentioned as a fundamental right 
that there, shall be no racial discrimination. He has also said that 
the Viceroy will have certain powers, as' is the case in every Domi- 
B..ion.' We shall also have the Federal Court, and, tos our Eeport 
shows, every citizen will have the right to take a case right up to 
the Federal Court and have it decided whether particular legislation 
ofiends against the principle of no discrimination. I ask him, there- 
fore, whether he does not consider it wise, having regard to all these 
things thab are now provided — ^the Federal Court, the power of the 
Viceroy, the signification of His Majesty’s pleasure — to be satisfied 
■with this formula. 

Sir 2'ej Bahadur Sapru: There is also the power of disallowance. 

Ifr. Jayahar: Yes, there is also the power of disallowance. I 
ask him whether with all these things he does not think it would be 
advisable to remain content with this formula, which had the 
approval last year of everybody except one, and then to wait until 
India is free and see that a proper convention is created. If I may 
venture to offer him a,dvice, personalty I think it w’oiikl be better to 
insist on this clause, with the definition of citizenship and funda- 
mental rights, and be content with the pow-er to take this to the 
Federal Court and to rely on the other powers which have now been 
agreed on in the hands of the Viceroy or His Majesty. I would 
therefore request him not to make the matter one of detailed contro- 
versy, because I fear the agreement wisely arrived at on the last 
occasion may be lost, and we may get into a number of differences, 
we must not forget that there is school of thought in India that 
wants perfect freedom, to discriminate between one comnninity and 
another.^ I expect he is awa're of that as much as T am. It is there- 
fore advisable to he content with this clause and to rely on the other 
rights to which I have referred. ■ 

* * m ^ 
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Mr. Benthall: 1 would just'- say, in reply to Mr. Jayakar, 4liat 
^ our protection must be in the 'Act and must be of sucli a nature. aS' 
to afford us proper, protection. ■ 

Tej Bahadur Sapm : There is no dispute with rega.rd to that. 

' Mr. BenthaM: I tliink this clause is too Tagiiely drafted to, pro- 
,vide that. 

. Mr, Jayalmr : Sometimes it is wisdom to leave things vague. 

Mr. Benthall: I doubt if it would be in this case. 

Sir Tej Bahadur Sayru : As one who had something to do with 
the drafting of this clause I admit it is vague, and that it requires 
..oareful revision. 

p ^ p 0 m 0 0 

11.11. The Naivab of Bhopal: I should like to say something 
with reference to one of Mr. Benthalks remarks. I understand, 
My Lord, that Mr. Benthall expressed the hope that the principle 
of" equal rights for Europeans would be extended to apply to the 
Indian States also, 

I have no hesitation in saying that the States will gladly be pre- 
pared to extend to Europeans equal rights with their own subjects, 
so long as the Europeans do not expect any discrimination in their 
favour in the matter of jurisdiction and would submit themselves 
to the jurisdiction of the States. I want it to be appreciated that 
the States are always willing to offer equal opportunities to every- 
body, so long as thej" do not expect as a matter of right preferential 
treatment or claim special privileges. 

0 0 0 P 0 0 0 

Sir Pursliotaindas Tliahurdas : Sir, I feel that the subject with 
'which my friend Mr. Benthall has dealt at such length is not one 
wiiich lie has found very pleasant to dw-ell upon, and I can assure 
him that I am in common company with him when I speak on the 
■subject, Mr. Benthall began by saying that he thought it was only 
right that he should be frank in dealing with this subject; and I 
am. sure he would expect me also to be equally frank and outspoken 
in expressing the view-s wiiich I know are shared very largely by 
Indians all over my country. It is a pity that we are, to-day, as 
far as the discussion on this subject is concerned, speaking in an 
atmosphere surcharged with suspicion and distrust — if you'libe it, 
on both sides, but certainly from the British here towards the aspir- 
ations of India. If I may summarise, in one word, the net result 
of what Mr. Benthall has suggested, I do not think I would be 
exaggerating if I say that he does not want no racial discrimination 
in India against the Britisher, but he would rather have — I do not 
'broy?' whether he insists on, it or 'not — -no discrimination regarding 
anything in which a Britisher is interested in India, irrespective of 
the merits of, the, subject, about' 'which 4here may be some sort of: 
,.;p8triction, ah'd irrespective '.of whether there are Indians in that^ 
'• industry orAn^ that .partieuler, fcanoh of activity. The result of^ 
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wJaat Mr. Beiitliall required struck- ■ me . at , any rate as indicating : 

s'liail not, toucii anything in wliicli any I3ritislier is interested'^ 
and we :Waiit , for - it from- now.” I wish to submit that 

that is a tall order^ and, if 1 may, say so, it is .a deinaiid w'hicli does 
not appear* to ine to he justified. 

^ Mr. Bentliall appealed to us to put ourselves in the position of 
the ■ Britisher who has an interest in India. 1 fully appreciate it 
' and I can assure him that the just apprehensions of the Britisher 
.are .apprehensions ' which I do ' iiot umderestimate .and w*hicli I am 
C|uite prepared to value at their correct worth., But at the same; 
time I would like him, when he is thinking over this subject further 
this afternoon, and before to-niorrow morning, to put hiniself in the 
position of the Indian who' is to-day seeking reform, and advance 
constitutionally, and find out for himself wlietlier tlie rest-rictions 
which he ha.s indicated do not practically amount to sliackles on the 
development o.f India commercially and industrially — shackles wdiich 
have .no parallel in aii^r other country or ■ in any other British 
Dominion. If Mr. Bentliall will only promise that lie will do it, 
I will a'ssure him, not only on my behalf but on lieluilf of every one" 
of my colleagues here with whom I have had talks about this, that 
we all wish to enter into the spirit of the Britisher who seeks protec- 
tion in tills matter from any aggression in the future. 

0.iie instance which my friend stated was this: He said that 
India has been built up economically and industrially with British 
capital. He then pointed out his ideal that India may in the future 
dra w capital from London in the same manner as the ITnited States 
drew capital from Britain in the early years of her development. I 
am sure it would not be difficult for Mr. Bentliall to follow me when 
I say that there is hardly a parallel between the two. India has 
borrowed from Great Britain exclusively till now, but that capital 
has brought on all sorts of handicaps on India — handicaps of the 
most serious character, and handicaps from wliicIi the ’fJnited States 
were coiiipletely free. Let me give only one instance which cannot 
be challenged a,iicl wffiich will be appreciated by everybody. I name 
the company-managed railways of India. 

The capital for these- — and -these railways have done enormous 
good to the country, and developed it; that is not at all doubted — - 
was lent by London. The head offices of those compa,nies were 
located here. The railways were managed from a distance of six 
thousand miles, and what handicaps did that bring us! I.ti any 
ordinary country, behind, the system of railways which developed 
from 1846 till 1900 and up till to-day, there would have been deve- 
loped all those various subsidiary industries necessary in order that 
all' component parts of the railw-ays could be built in India. Was 
anything like that done in India? ' As long as the control was here 
with the companies they insisted upon sending out the materials 
from hei’e, even at the risk of starving the one steel company which 
is looked upon in India as a national institution, and the greatest 
of pressure was required to be brought to bear by His Excellency 
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the Ticeroy aiid the Commerce Member in. India from, time to time 
iE, order :to get the company-managed railways on to the policy .of 
purchasing their, stores in. India. , ■ 

I can multiply such instances, but it ' is hardly necess,ary to .do 
so. The facts which I am putting before you, My Lord, are .facts 
which are undisputed and unchallengable, and I mention them only 
to point out that the parallel which Mr. Benthall draws is no 
' parallel at all, and the average man in the street in India .feels that 
the capital which . the City -of London has lent to India, has been 
paid over several times not only in a return by way of interest, but 
in what strikes him as being more ruinous than a high rate of 
interest, lieavjr artificial handicaps put on the economic deve- 
lopment of the coiintiv generally and on our industries particularly. 
I therefore feel that *India would welcome capital on such^ terms 
only as would mean no political shackles ; in other words, India does 
not want any capital which will need the safeguards which we are 
now discussing, the safeguards which form an item which is loom- 
ing so large before this Committee. 


Mr. Benthall further showed great apprehension about racial 
discrimination which may he practised by the future Government 
of India. I am sure Mr. Benthall will not misunderstand me when 
I say that he is suffering under the reaction of what has been done 
till now by the present constitution and our predecessors, the racial 
discrimination which has been exercised by the Government of India 
ever since India was taken over from the East India Company prac- 
tically up to to-day. Instance the Services, Sir. And as several 
of the members here who have had occasion ever to read the Indian 
Legislature Reports know two of the most popular subjects for 
debate on the railway estimates in the Legislative Assembly are the 
third-class passengers’ grievances, including reservation for Euro- 
peans only qua Europeans,' and the great grievance of the Indian 
public that the Indian had no look-in on the higher Services of the 
railways of India for years.- antd- years. I submit that, if ‘we, or any 
of the extremists among us, any of the less thinking among us^ have 
mentioned, whether consciously or unconsciously, whether meaning 
it or merely as a phrase, whether out of annoyance or seriously as a 
threat, racial discrimination in the future, they have learnt it from 
what the Government of India has been practising in India all these 
years. It may take some time to divert the attention of the Indian 
people from it; but we are all unanimous that we want to exercise 
no discrimination qua racial ’discrimination, no discrimination 
against ^ a person or a company because it is a European or a non- 
Inaian company; but surely that does not m.ean that we shall agree 
^ to mui out for evp the power of diseriminating both against a non- 
netionaX and against -a national on other grounds m.ore reasonable 
and more Justifiable.:- , 




-■■‘r-'-'y -■; 
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?BOCfEDINGS. , OE , THE ]?OBTy-HIHTH ' MEETING OF THE SbDEEAIa 

Strxjcttoe Committee helb. on^the 19th' November, 1931, a'I 
,11'0 A.M. , 

* ^ ^ ♦ 

CommeTcial Discrimination — 'CoatiHiied. , 

, 'Sit PuTshotamdas ThaJmrdns : Lord Chancellor', I do not pro- 
•pose to dwell' at any fnrtlier length on the past to,, which I referred 
yesterday;'! desire now to 'draw the attention of the Committee to 
the presentation of the ' case before tis as it has ' heeii done in the 
Governmeiit of I'lidia Despatch; and,, if I may say so, I feel that 
the presentation ,oi this,, case in paragraphs 184, ei .seq. of that Des- 
iiateh is" admirable. . What^ are the Government of India coneernecl 
with regarding : the app,rehensions.,-of the British eommercial coiiv 
mimity? In , paragraph 184 they , say ' 

The question, is both' important and dilflcnlts for' while 
■we cannot but sympathise with, the earnest desire of Indians 
to see their eoniitrymen ■ tating an ine'reasiiig, share in the 
. commercial and industrial life of the coirntry, w^e must also 
: take account of the anxiety with’ which European business 
men , regard the future after the traiisfer of power has taken 
place, and in so far as this , anxiety may seem to be well 
founded, we are concerned to provide 'saiegnards against 
injustice.’' 

In twm subsequent paragraphs they deal with two items which they 
call comparatively simple items. In paragraphs 187 amt 188 they 
deal with the main subject of the apprehensions of European com- 
mercial men because they compete on equal terms with Indian enter- 
prise. In paragraph 188 the Devspatch has thivS sentence: — . 

. * . important sections of Indian opinion desire 

to secure the rapid development of Indian enterprises, at the 
expense of what British firms have laboriously built up over 
a long period of years, ^ There is nothing surprising in the 
fact that national consciousness should thus have found 
expression. Indians who- desire to see the-gTwtli oh 'Indian 
banking, Indian insurance, Indian merchant shipping, 
or Indian industries find themselves faced by the long- 
established British concerns whose experience and accumii- 
lated resources render' them' formidable eorapetitorsd’ 

Thereafter in paragraph 189 they say this : — 

No one, ive think, could fairly claim that the discretion 
of the Legislature should be fettered, except to the extent 
necessary to secure Justice to those firms which had already 
established themselves in this country/^ 

Now, as has been repeatedly said by my Indian colleagues who have 
addressed the Committee before me, . and by myself yesterday, we 
are agreed that the strictest proyision necessary to this end -should 
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be made eitlier in the Statute or in any other manner wliiok the 

GoYernineiit liere tliiiik necessary to. ensure tliat no injustice wiii be 
done to a Britisli interest, q:ua Britisli interest. No injustice slioiiid 
, Be done simply on' tlie' ground' ■ tliat ■ it is a noii-national wno wiil 
.suffer, by it. But' I ivisli to ' ask 'wbetlier a policy^desiraMe in tne 
national interest sliould be li eld back because a .Britislier may be one 
•of tliose afiected by it. Suclr a policy sliould not and, indeed, 
■wo.iild not be held back if an Indian or Indians.' were alectediby. it. 
■Tims this demand of tbe Britislier seems . 'to amount to sometHng 
unwarranted — not to use a stronger word. Are tbe -Britisb. in India 
not yet prepared to identify .tbemselYes witli ,tlie interests ,pf^ India' 
first, second and last even tliougb. tbey are assurecl tliak no injustice 
could be done to tbem as a Britisber or a noii-iiatioiial 

In paragrapli 189 tbe Government of India put forward in very 
eloquent manner tbe necessity of doing justice to botb Britisb and 
Indian points of view. Tb% very cautiously, if I may say so, 
offer no solution of tbe difficulties tbemselves. Tliey empbasise tbe 
desirability and indeed tbe necessity of leaving tbe solution to be 
brought about by negotiation at tbis Conference. Whilst tbe Gov- 
ernment of India thus find the problem to be one which does not 
offer a solution by means of despatches I feel that it is unfortunate 
that we cannot spare tbe time now to have tbis matter thrashed out 
in a sub-Com.mittee or by private negotiations. 


I do not think I am giving away any secret if I say that during 
ihe last five weeks or so conversations have been going on between 
a few in tbis Committee, and I do not think that those conversa- 
“tions threatened to break down or to result in nothing ; but, in view 
<of other factors which developed in this period here and diverted 
tbe attention of some of those who were taking part in these informal 
conversations, no conclusion has been yet arrived at, although I 
think it would be only right to say that as a result of the conversa- 
tions the two opposing views appeared to draw nearer and certainly 
not to draw furher apart. 

In paragraph 188 the Government of India give out a note of 
eaiition which I would like the Committee to note careMly. They 

We feel real apprehension as to the consequences which 
may^ ensue if the present attitude of mutxial suspicion and 
emhitterment is allowed to continue and grow worse. 

I feel, Sir, that this sentence in the Government of India Bespafcli, 
as far as this particular problem is concerned, has very great sio^iii- 
ficance. If no settlement can he arrived at at this Conference, I 
wish to ask in ail seriousness : Is it likely that a better settlement 
would be arrived at in the future— either the near or distant future^ 


Let me,- Sir, refer to one snbject whicli, althmigli it may not 
naye been mentioned nntil now may be uppermost in tbe minds of 
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several here. A good,. deal has' been said regarding 'the way in 
which' the relations between England' and India: have been embitter- 
ed and strained by, the moTement which has been known as the 
',boycott moveineiit.’’ Is it likely that this movement , will com-, 
pletely die out because we arrive at certain decisions w.hich do not 
substantially ' accord with the objects which we ■ wish to secure ? I 
wish .'very frankly to state that statesmanship recjuires 'that by any 
method! that you like, and at-'the sacrifice of .any amount of time 
which you think is. necessary, we should not he allowed tO' leave' 
London — I deliberately use the words — we should not he allowed 
to leave London until w^e have settled this question in a manner in 
which men alone can settle now or will be able to settle in the 
future. 'No demi-god or angel from above will come down from 
the heavens in order to ensure settlement of this. I therefore feel, 
Sir, that as far as the constituency which I have the honour to 
represent here is concerned, I cannot do better than read out to you 
a resolution which they passed at their last general meeting in 
Beihi in April, 1931: — 

^^The Eederation of Indian Chambers of Commerce and 
Industry disapproves of clause 14 of the Report of the sub- 
committee No. Ill of the Round Table Conference which 
deals with the rights of the British mercantile com- 
munity. The Federation cannot agree to any restriction on 
the discretion of the future Government of India, to which 
there is no parallel in the constitution of any other free coun- 
try, as in the opinion of the Federation any restriction of 
the kind suggested would so fetter the future Government as 
to render it powerless to protect or promote indigenous enter- 
prise and that the Federation puts its view on record that no 
reservations or safeguards of any nature whatsoever will be 
acceptable unless they are proved to be in the interests of 

Chairman : I did not catch what clause you said. Did you say 
it was referring to clause 3?-\ 

Sir Purshotamdas Tliakurdas: Clause 14. 

Chamnan: It is at page 48. 

Lord Esading: I could not follow it. Is the objection of that 
Conference to clause 14 as agreed at the sub-Comniittee ? 

Sir PtmliQtamdas Thakurdass: No,, the objection of that' Con* 
ference is to the vagueness about the clause which is being discussed 
here. The question of this vagxieness has been the underlying 
reason of Mr/BenthalFs speech. 

Sir Tej Bahadur Saprti..\ Which 'clause do you — the clause 

as it originally stood there, or the clause as finally accepted? 

Sir Purshotamdas Thahurdas: The clause as finally accepted. 

Lord Reading : It is the amended clause 14. 

Sir Purshotamdas Thahurdas: Mr. Benthall further referred; to 
the trade relations between England and India. My friend 
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Mr. Jayafear lias dealt with, this aad I "do not wish to siipplemeiit 
his remarks because Ido not 'think, there is .anything . more ,1 can 
usefully^ say at this stage. ' But there are funny apprehensions in 
con'nectio'n with the li.kelihood of India under a self-governing Got- 
ernment building up enormous tariff walls immediately against 
i,m.ports from abroad, including perhaps imports from Great .Britain. , 
1 have been in the ■ Central Legislature for the last ^ seven years, 
■and unless I have grossly misinterpreted, the inclinations^ of mem- 
bers from the rural and iiit)an areas in the ■ Central Jjegislature I 
am convinced' that the reformed Legislature of the sort, that we con- 
tein.plate in a self-governing India will be very' chary about passing, 
any legislation regarding import tariffs, and. that thej' will bring 
up with greater emphasis than has been done till now the qiieBtion 
of the interest of the consumer. I myself feel, and I have said i,t 
before now, that the opposition that has been forthcoming till now 
in.' the Central Legislature regarding any protective measure' ds 
likely to increase at least ten times if people were assured that 
there was no control being exercised from outside India and that 
the Government of India were free to take decisions on the merits 
of a case as it affects India alone. I say, therefore, that any appre- 
hension regarding tariff walls being put up as soon as we come into 
power is based on very wrong grounds. I am convinced myself 
that no such apprehensions are justified at all. 

Mr. Benthall thereafter referred to the question of Imperial pre- 
ference, and what more eloquent conviction can he want than what 
the revered Mahatma ji on the other side of the table said in his fi.rst 
visit to Manchester, when he said that as soon as the political pro- 
blem is settled he sees no reason why India should not extend even 
Imperial preference to Great Britain. 


In regard to this, however, there is a tragedy to which I should 
like to refer. It was not more than about eighteen months ago that 
when some pi'otection was being devised by the Government of 
India against imports from Japan into India, it was counled with I 

what was almost a dictation— 1 understand it was — from Whitehall ’ j 

that this should be coupled with preference to piece goods from ( 

Lancashire- Several of those who are present here, reasoned with, 
implored and beseeched the Government of India to drop that part 
of ihe measure and. allow the rest of the legislation to go through- . . ..1 

Our request in this direction not having heen heeded, members like j 

my revered friend Pandit Madan MoFan Mala viva and others j 

■thought it necessary to resign from the Assemhlv. The tragedy of | 

it is this, that what was carried through the Assembly in rucIi a I 

manner was hardly of any ayail. .and 'to my mind it has been almost ! 

,;,a dead letter as far as being- eflectiye for Lancashire. ‘ 

I therefore feel that what is req'uired is greater trust. • Trust us 
. ill India to do the "right thteg-;; trust, us not to do anything unfair. 

':,‘aad trust ’us. also t 0 ;rely''more’..on England in a friendly spirit and ' 
in ‘a spirit of se0king^co^iperat^pn,^ wen of seeking help from Great 'i' 

Britain.'; ■' y*,,: ' ' i 
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, ' Eeference lias been' made to tbe Report of tbe Indian' Fiscal Com- 
mission as, far as tlie' minority part of it is concernedj and' particn- ' 
larly witli, regard to tbe question of Imperial preference. ' I know ' ' 
tbat tie Indian commercial community stand by every word' of wbat, , 
has been said tberej and we look forward to the day when we.'Shail 
have a . Legislature which will be free to impose^ tO' modify: or 'to,' , 
withdraw or to alter Imperial preference with the vote of' 'the' elected . 
members of the Legislature, without any weightage from either . 
nominated or official members therein. If no preference for Great' 
Britain has been considered in India till now', it is because we have 
not had the Legislature which has been envisaged in the minority 
Report of that Commission. 

Reference has been made to activity in India regarding Indian 
insurance companies. Here also I have a short history to relate. 
It is about five years since we in the Indian Legislature pressed the 
Government of India to modify the Indian Insurance Act in a 
manner which would make it difficult for companies of indiSerent 
staiiding^ from foreign^ countries to come to India and canvas 
for business by offering enormous discounts. The Cbminerce 
Member of the Gover'nment of India- agreed that it 'was necessary 
to do this: in fact, there were several promises by him that a draft 
Bill would be put before the Legislature in a few months time. 
Months passed and years passed. We got a little impatient, and 
we were then finally informed that the whole thing was being held 
up until you in England passed legislation with reference to your 
Insurance Act. This legislation here having lieen held up, the 
very necessary legislation in India has not seen the light of day, 
and it is feared that we in India shall have to wait several years 
longer unless the constitution is substantially chang^ed. 

My Lord, there has been great resentment shown during the 
last five years in India, and here also regarding the manner in 
which Indians push forward Indian insurance companies and want 
their policies to be accepted all round. I have been one of those 
who have had something to do with pressing the claims of Indian 
insurance companies in this connection. We have been told that 
Indian insurance companies are not -as substantial and as sound, 
‘and liave not such large invested capital and reserves, as British 
companies and some of the others. That is only natural. We 
started in this direction only in the last ten yea:i*s. I know of one 
or two Indian enterprises in this connection wliieh were started 
at the beginning of this century but for several reasons which I 
need not go into to-day those insurance companies had to go into 
liquidation. I want to say however, that there has been no case 
known until now wdiere an Indian insurance company lias gone into 
liquidation letting down its policy holders. 

All that was desired is That Indian insurance companies should 
be put on the approved lists of the big corporations which work in 
India. 'Some progress I must say has been achieved in this direc- 
tion but it has been very tardy and slow progress and not without 
leonsiderable agitation on the part of those who are interested, in 
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tils beiiig put 'forward. I compare witli tills .wliat ,I,,liave seen 
duiuBg-' t]ie. last' few weeks in London. ■ There is at present a cam- 
paign, .heing conducted for the - purpose of making, people buy 
British goods. Buy British Groods' is a slogan which, I , myself 
endorse for England and' it has the approTal of no' less , a personage 
than His Royal Highness the Prince of W ales. Only three ' days'- 
back I understand His Royal Highness broadcast a very important 
speech asking people to buy British goods. All that we do regard- 
ing insurance business in India is that we ask people to insure 
in Indian insurance ‘offices and they may select the best or an}’' of 
them. I repeat that there has been/as far as I know, no Indian 
insurance company which has let down its policy holders. 

Lord Reading : What is your argument? It is rather difficult 
to follow. Do you suggest that there has been any interfereiice 
with Indian msurance companies by the Government of India? 

Sir PnTshotamdas Thahurdas : Not as far as the Government of 
India are concerned, but as far as other corporations are concerned. 
British banks also I understand hesitate to accept Indian insurance 
policies. Perhaps Lord Reading would like to know that there was 
a circular issued by the Government a few months back where the 
propaganda was in the direction of showing how dangerous it is to 
insure with Indian insurance companies. 

Sir Samuel Hoare : I should very much like to have a copy of 
that circular, I have not seen it. 

Sir Purshotamdas Thahurdas : I can fully understand that Sir 
Samuel Hoare may not have seen it, but I am sure the Government 
of Bombay will be able to send him a copy of it. 

Sir Samuel Hoare : I am informed that here in London we have 
no such copy and I have no information on the subject at all. 

Sir Purshotamdas Thahurdas: There has been correspondence 
on it. 

Sir Samuel Hoare : There has been no correspondence with the 
India Office, 

Lord Reading : May I ask one question? 

Sir Purshotamdas Thahurdas : May I reply to Sir Samuel 
Hoare ? I will certainly try to get all the correspondence in connec- 
tion with this case but obviously you do not expect me to have it in 
my possession in London. 

Sir Samuel Hoare: Ho; but you state that the Government of 
India were making propaganda against Indian insurance companies.. 

Sir Purshotamdas Thahurdas : Yes. 

"'{'Lord Reading : You are not saying the Government of India,. 

, are you? - . 

'Sir Thahurdas: The Government of Bombay,. 

The circular was put ^ forward 'by ^ the 'Government of 'Bombay, 

Beadi^gY^^Tho ^Mly.^point I yant to clear up is whether 
^^ou are :reIerrihg1o^tE%>'GbTtomen^ If you are referring to the* 
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, 'tjoverniiieiit of , Bombay, I tliink' I .know 'something about it. 1. 
, oiily beaxd about .it ..and "you know a great cleab but am I not 
xiglit in saying, .tliat tbe cireailar— I""am not defending* it^ I liawe 
not seen it and if it is. wliat you purport to say I sliould not attempt 
1o defend it— am I not rigbt- 'in saying that . it was issued in 
eoiise(|iienee /of the moTement . carried on to ' boycott . liritish 
insurance? 

Sir PuTshotaQndas Thahiirdas : It was issued at the tiine of the 
'Ciyil Disobedience Movement, but Invond,er how the Government 
' of Bombay or any Provincial Government of India would be 

justified in issuing a , circular ■ under the official authority of the 
'Government running' down any Indian insurance company, .or, the 
Indian insurance movement as a whole. 

Sir Samuel 11 oar e: We had better wait for a copy of it. 

, Sir Fhiroze Setlina: May I be allowed to say in regard to this 

; circular, that in the Council of State I asked the Government of 

j India if they knew that this eircular was issued by the Govern- 

rnent of Bombay and, if so, that it was issued with their know- 
ledge and consent? In their reply the Government of India coixU 
mot deny the existence of this circular, which was distributed 
broadcast with the help of police sepoys in the city of Boinlmy, 
Th.e circular was aimed more at Indian banks than at insurance 
conipauies, and I referred to it, My Lord, in iny speech of last 
year, a copy of which I have just sent for from the Secretariat. 

I i'c* i,':- . ..'lir 

Chairman : We will try and clear this up. 

Sir Purshotamdas Thakurdas : Sir, a good deal of the suspicion 
that I referred to in the beginning has arisen from the Bill 
which is now Iviiown as the Coastal Traffic Bill. I personally feel 
that it cannot he the intention of anyhody, including Mr. Benthall, 
to withdraw from the new Government any power that the exist- 
ing Government have. In fact, what is intm -vife^ to-day I do 
not think should be made ultra vires liereafter. But in connection 
with that I have come across a somewhat striking circular letter 
here since I arrived which I piopose to read to ttiis Committee. 
It is a circular letter Avhich was sent to all candidates for 
Parliament at the last election. It is a letter issued by the 
ilereantile Marine Service Association of Tower Building, Water 
Street, Liverpool — an association which claims to be the senior 
Tepreseiitative body of British Shipmasters and Officers. It is a 
comparatively short letter, but it is so important that I am sure 
my colleagues would like to hear it. 

Chairman: What is the date of it? 

Sir Purshotamdas ^ Thakurias : The 20tli October, 1931. It 
reads thus. The heading is: — 

45,000 British Seamen unemployed. 

Sir, 

There are over 700 British-owned ships lying idle in the 
ports of The ITnited. /Kingdom, 
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Foreign-owiied skips, carrying smaller . crews and paying-, 
wages below tbe Britisk standard tkns capture cargoes, wkicE, 
skould be carried in o.nr British vessels. , 

..In ..our eoastar trade it is estimated tkat foreign-owned: 
vessels will this .year carry over 750,000 tons of cargo .from... 
port to .port in tke U, E. ' ' . 

Foreig-n inaritime countries confine tkeir .coasting , trade- 
exclnsively to tkeir own nationals, ■ not only .witk , snccessV 
but witk profit. Wky skonld ,we not take a. leaf out of 
their book and insist ’ on ■ British , cargoes .being conveyed 
under tke Bed Ensign.,' . 

In the coastal trade alone .it is computed that, no . less: 
than 66 vessels . .flying tke 'British fl.ag are, thus deprived of 
trade and 600 British 'merchant seamen debarred from earn- 
.ing a living*. 

In our national interests this unfair competition should 
be stopped, otherwise this countiy will lose entire control 
of the, carrying trade. 

My Council . the senior representative body of British 
Shipmasters and Officers, wish me to respectfully enquire 
what you are going to do to combat the unfair competition 
which drives British-owned ships into dock and our sailors- 
into idleness. 

I am, Tours faithfully, 

THOS. SCOTT, 

; Secretary,^ ^ 


If, Sir, this is the aspiration of an important association in 
Great Britain — the country which rules the waves and which has 
the most premier position on the high seas — is it surprising that 
we in India should aspire to a little activity in that direction? 
The details of it are not a subject to be considered in this place; 
the Legislature in India would be the right place; and there are- 
the usual powers reserved under the constitution, to which every- 
body agrees, with the Governor-General. 

Why make so much of the aspiration of a country -which feels 
that it has been kept back from its natural share in shipping- 
activities ? And how do you in London Justify this circular which, 
has been sent out by the most powerful of interests in the premier 
c'Oiiiitry in the world which has command over the seas? I wish, 
therefore, only to point out that the Coastal Reservation Bill and 
pur aspirations in connection wdth it should not act as a red rag 
to” Britishers here. I cannot "help feeling, that unfortunately too 
much importance 'has been given to 'that one Bill, and I feel that- 
' under Ghe xiew constitution -and -the protection about racial discri- 
mination 'wMch'; we are offering ’there is power reserved in the 
ordinary course^_ which will meet with 'anything unfair being done*- 
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' Bentliair lias referred to reciprocity' in countries wMeii, are 
to "be given tlie TigMs lie asks for in • India, I know tliat many 
will see comparatively little objection to ■ it, but I want to point 
out, that so far, as, trade witb. Great Britain is concerned the effects 
of ,, reciprocity will ' be of little or no value to India, , Wliat „lia&' 
India to gain ' from England reciprocating in' t be way wMcb Mr,.' 
Bentball Jias /inclicatedP It bas to be; noted that in spite of tbe 
relations 'between, Grea-t Britain and India during tbe last 
biindred'' years at least there' is no'" Indian bouse or firm 
establisbecl here wMcb. does commercial business witb India , on a 
scale ’wliicb can be computed .in any respectable proportion to 
wiiat is being done; , by , British '.bouses. ■ I am not 'criticising it; 

I am only mentioning a fact. . For. wbo,m is tbe system of finance 
which is known here in the ..London .money marker as “house 
■paper ■ , This 'ineans that: all'; firms which .iave. their bead offices- 
liere^ or important offioes ':,here-, . -and have brandies in India, are 
allowed to send out export's to India for import there, and instead 
of drawing on their brancbes -or agents in India they discount 
that paper here waib "the endorsement of one of tbe exclnuige banks 
here. That bas in ■ practice^ been restricted to British firms only 
and' no' Indian' firm or bouse bas come in for that facility. Again 
I.,, say I ,'ain- only mentioning." a fact; I am not criticising it. It 
may be, said that it is due to lack '.of enterprise of Indians. Possibly ; 
-but ,if, after , a hundred' years- tbe enterprise of Indians in London 
is at such a low ebb as this I only wish to point out that reciprocity 
cannot mean much to us for 'a long time. The Bank of England 
has a- rule — very necessary perhaps, ami may be very Justifiable; I 
am not complaining about it — ^that any paper which is discounted 
by it must have the signature ' of - at. least one British party or 
bank. In addition the Baltic Exchange and the Jute salerooms 
here were not open to Indians until very recently. Jute is a 
monopoly crop of India, and it -was not until 1929 thatj thanks of 
the efforts of Lord Irwin/and one or two other British commercial 
friends here, the doors were thrown open to one Indian firm in each 
of these two places. Even in the 'Jute salerooms here, ■where it is 
the sole monopoly of India that is dealt in, the doors were closed 
U-gainst any. Indian firm. or personnel . being members of it., , 

I, therefore, feel that whilst we note the reciprocity which would 
be available to us, and which is open to us to-day, tKere is nothing 
in it which affords any sort' of advantage which can attract the 
Indian. ^ 

Mr. "Benthall says we are equal partners in a Comiiionwealth 
of Nations, and asks us to avoid the risks of discrimination and 
bitterness. In fact, he asks' us to. come into an equal partnership 
where, if I may use a colloquial phrase, what is mine is my own, 
and what is thine is ours jointly , It would be a pfrrtiiership in 
a commonwealth which has no precedent or parallel. It would’ put 
a clog on tbe economic advancement of India and impose an irre- 
deemable mortgage on the economic improvement of the country, 
and render all inaprovement of political states such as is envisaged 
by this Conference completely nugatory. - 


M j eaxiiest appeal is tliat' tlie Britisii commercial iaterests slio'iild 
' ■.’trust, the. Legislature a,nd rely' on. tiie ..powers,; vested in tte Q-overnor- 
''Geiieral. in tlie o.rdiii.ary course, ■■ ' Tiiey ^slioiiLi trust to tiie theory 
.dliat money ..knows , no artificial ■ boimclaries^, . and tliat greateiv. co- 
. .-operation ,, bet ween Indians .and Britishers is , bound to come about 
. . , with." the satisfactory solution ' of' the , political problem. . There is 
..no distrust of , external capital per what is beingv distrusted is 
■ .niiy capital which may lead to handicaps to the developmeiit ,o:f the 
eoimtry as it should develop, handicaps which would not be allowed 
in any country. 

'Why should India prefer for trading and purposes of borrowing 
-any other national to the Britisher? > India will need all the capital 
which anyone can give her, but she will take it and appreciate it 
••only on the usual commercial -terms, ' without involving' '.political 
shackles. Of all the various nations, the British know- Indians and 
-India best, both our strong” or good points and our iveak or bad 
points. There is no need to imagine or apprehend an 3 ^ discrh 
.inination being exercised by India under the new coiistitiition on 
the Britishers there. Will not a self-governing India, with all 
the responsibility it must carry, be conscious of the risk of any 
unjustified action? 

The atmosphere of suspicion under which both sides labour 
requires to be dispelled hj self-confidence on the side of the 
-Britishers and a pledge on the Indian side that they will not 
‘discriminate to the injury of the other side. These things should 
dispel that atmosphere. In fact, as I have said, w-e are quite 
prepared to have it in the Statute that there shall be no discri- 
mination per se against any non-national. 

I look forward to greater co-operation between Indians and 
Britishers after we know that w’e are free to manage our own affairs. 
There is, however, one condition, namely that this question should 
• be settled now, without further embittermeiit and distrust. If 
England wishes the solution of this question, and I do not doubt 
it, you will be able to solve it best now. What further factors 
hereafter can simplify the solution? Eurther investigation and 
‘delay must mean impoverishment and set-baeks, and what more 
fertile soil for cominunalism and . for undesirable tendencies in 
general can there be than poverty, and increased poverty hereafter? 
And that may occur as a result of the discontent ^vhicli may be 
.aroused if the question of political progress is not settled now. 

Finally, I wish to refer to the psychological effect of the right 
step now on India. India is known to be a land where the people 
do not easily and lightly forget any good turn done to them. We 
are kiiowui to be a set of people who are always grateful for any 
good turn. I submit that this is the occasion when, if this question 
is settled without delay, Indians will feel grateful, and the two 
‘Countries will be drawn nearer and nearer together and no further 

■■.artificial ■safeguardsmr'^shackies^willhe'^ neeessary;^ ■■■■^ 

, . - 1 ■ have ' done, My* Lord. . n " . ; . ' - ■ 
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' Lofd Reading T\x^ subject- that' we are.'clisciissiiig* is of very 
great importance both, to British subjects here and .also in India. . 
I 'do:,not ^propose, in the, .observations that, I shall make,, to travel . 
into a sei’ie-s of specific cases such as have been ref erred' to, especially \ 
by , Sir Pursliotaindas ThakurdaS' just now. If he will forgive niO' 
for. saying': so, I think they .have very -little bearing on the points.., : 
■that we have 'to consider. 

What we are discussing here- isn matter of general principle..,. 

I quite appreciate that it may be useful to illustrate an argument 
by a specific instance but the difficult}^ I find in following the- 
matter is that except in one case to which reference was made — 
that is the Government of Bombay— the rest of the instances were 
not actions by Government at all but were actions by individuals in. 
the course of competition in business. I think we are not at all 
unfamiliar in this country with that sort of thing. Smaller houses, 
suffer equally in this country from the action of larger houses who 
may have greater power. The larger house with its reputation and. 
its capital has advantages over the smaller house. I do not pro- 
pose to go into these instances for the reasons I have given and I 
am sure I shall not be misunderstood by Sir Purshotamdas 
Thakiirdas. It is not that I do not appreciate their vahie from one 
point of view but I cannot see myself that they hel^) us to solve the- 
problems that we have in mind. I propose to address myself to a 
general question and to attempt to find some solution of the points 
at issue. 

What I would desire to wsay at the outset is that I was myself 
much impressed by the statement of the case made by Mr. Benthall 
who evidently on behalf of the Association which he represents 
has studied the case in every possible shape and form and put it 
very moderately and also with the desire to arrive at agreement. 
He was ready to carry on negotiations and indeed Sir Purshotamdas 
Thakurdas has also had something to do with negotiations. . I know 
his power and influence and the assistance lie can give in these 
matters and I know that he ha-s been trying to arrive at a settle- 
ment. It is a pity that it has not been reached at tliis moment. I 
would add that the speech made by Mr. Ja^nkar impressed me veiy 
much. If he will allow me to say so I thought it was the speecli 
of a man who had apY>roached this large question of principle with 
a real desire to deal fairly and justly with the subject and to seek 
every possible means of finding agreement, realising, as I thought 
he did very well, the necessity for avoiding any conflict of opinion 
on a question of discrimination against the British traders and 
desiring on the larger principles of Justice and equity that there 
should be no discrimination. I mean to follow the lines that he 
put forward and to attempt to contribute to the v^^olution and also 
to deal with some of the later observations of Sir Purshotamdas 
Thakurdas. . 

But, My Lord Ohah'cellbr,- nobody can have listened to 'the dis- 
cussion which has taken' place 'to-day, yesterday, and throxiglout the^ 
Conference, last year and the beginning of this year, without realis-. 
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ing tliat in .trntt on tlie broad question of principle, w,liicli is after 
•all tlie vital .'matter, there is no difference .of opinion. There is a 
mncli'. greater body of agreement than would. be imagined. in listen-, 
■ing tO' the speecbes. There is a danger sometimes,, w^hen one strays . 
off the broad road and gets into past history, of introdncing ..some. ' 
bitterness.'' 'I .shall refrain from doing that.;"! 'want to deal with 
^.the 'fa.cts., I. would only say to those who dwell .upon .niatters that 
have passed in the history of India that the principles of govern- 
ment, and of just and fair government, have undergone .niiich evolu- . 
tion during the last hundred and seventy years, and that 'that not ■ 
..only, applies to Great Britain and to the Government of India,' but' 
to. every thin,g that obtains in India, and that' has made such steady 
substantial advance and progress by its relations with Englishmen, 
by what they have taught, by the principles of Justice and equity 
which are so dear to us and which India has adopted from us. 

I want, therefore, to take first the broad question and then to 
4eal with the difficulties that arise on it. I understand that there 
is no question of dispute, and I am not noW' going to deal at this 
■moment with the particular formulae that have been referred to ; 
but this is the general principle if I am right. If I am not right 
I shall be glad if I am contradicted, because it is of the essence of 
the argument that I am putting forward. In general principle 
everybody here at this table recognises that in trade, commerce and 
industry no distinction sliall be made, either in legislation or in 
administration, betw-een Indian and British subjects or between 
Indian and British corporate bodies. I understand there is no 
dispute about that, and indeed I should not imagine that there 
would be. Certainly from what I know of India no Indian would 
stand forward and say that what lie desires is to draw^ a distinction, 
.either in legislation or in administration, betw'een a British sub- 
ject and an Indian subject; he does not want to do that. I am not 
leaving out of account what is at the back of his mind and what 
is at the back of some of your minds when I am mentioning this 
proposition ; but that is the basis upon which we proceed and it is 
a basis upon which there is agreement.. Nobody wants in India, if 
you have the fullest powers of Government, as I understand it, to 
penalise a British subject as a British subject, or to distinguish 
betw^’cen him and an Indian in the carrying on of his trade. That 
is not your wish at all. 

I gather that there would be no difficulty, therefore, in arriving 
at the proper formula upon this subject. There have been a number 
of attempts to reach a formula. I had the honour of presiding over 
a committee on ■ which a number of us sat at the request of the 
Minister, including -Sir TeJ, and, if I remember right, Sir 
Seihna, and a number of ■others;, and we eventually reached 
•the 'forffiuls /which Ts now' on page 49 of the Eeport. It has been 
•said that'4hit is- a vague' formula. /'•"Well, I agree that it is neither 
specific, norvisyi yery, precise, ' To. -toy mind 'it has advantages in 
that respect , beqhnse,4i' reason for making a 
general formula it .was felt that one could 

jiot always picture cases that ,might arise. 


1079 


■ , If I miglit venture not in tlie sligKtest degree to -criticise but' to 
suggest to Mr. Bentliall and bis colleagues of tbe European A;sso- 
ciation the' difficulty that I think we are in with regard to the 
various ■instances given, and which made a rather formidahle 
eatalogne . of matters to be dealt with, it is,' that they are the specific , 
instances in which they think it probable, or I will not say probable 
'btit possible, that there might be discrimination, and therefore they 
want those' matters specifically dealt with. Well, for my part "! ' 
would prefer the general method. The general method has the 
advantage that it covers not only the specific cases to which refer- 
ence has been made, and which are in the minds of those who are 
dealing with it, but also the specific cases which may arise in the 
future; because no human mind can foresee what, in the develop- 
ments of business in the world, may be the specific cases that may 
arise ; and I confess that I am more disposed to the formula of 
general application than to dealing with the specific instances to 
which reference was made; and although I do not for a moment 
suggest that this formula is perfect- — it was evolved by us in a 
morning’s consultation after a great deal of discussion— yet it had 
the merit, and it was a great merit at that moment, of receiving 
the assent of everybody except, if I remember aright, that of Mr. 
Jinnah; and Mr. Jinnah will forgive me for saying that at that 
particular period he was in a non-assenting mind. 

Mt, Jinnah : Lord Reading, I still hold the same opinion, and 
you see the difficulties you are face to face with now in preparing 
"this formula. 

Lord Reading: Well, I did not expect Mr. Jinnah to say 
anything else. I should have been disappointed if he had told me 
that he had now come round to my view. But, of course, I accept 
that and I stated it at the time, I think, to the Prime Minister. 
That is the position, and, as I say, although I am not pressing for 
this particular formula I do think it is a formula which will be of 
considerable use when we come to put into practical shape what 
should be accepted, because it has the advantage — and that is what 
we are seeking to obtain here — of general agreement, and it covers a 
number of cases. 

I am, also impressed, yery^much impressed, by the reference to 
the Nehru Report. It is said ' there — I do not know that 1, am ' 
c{uoting the exact language; I do not happen to have the amended 
Report— that it was quite inconceitable that there should be any- 
thing in the nature of discriminatory legislation. That was the 
view of the All-India Committee, and I accept that, and we may 
start from that basis. Therefore, it being in conceivable, there 
cannot be any objection, so 'far as we can, •or course, to our making 
provision to possibilities.; We ■ have got to protect against 
possibilities, because we: always •have to remember that , it 
is not ‘to protect against , -those, who may be sitting round this 
•A table, and who may be taldng .-part in the discussion. They will 
not'bebhere always j andj-;in:aeed,-uf 1 may be forgiven for saying 
. '.one "is not sure which of-lthem may be there at any time. We 
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■know from experience in this conntry how eluiiigeahle the electorate^ 
may, be. , 1 am sure, yon will agree. 

MT.''W'edgwood Ben?i: I 'do agree! 

Lord' Beading : All., that I want to say with, .regard .to it .is- 
that in view of that A proceed^ as I think, upon a line which, is- 
clearly marked oiit,. and wdth'ho- d.iffereiice of opinion. It is for 
that reason that I am mentioning .it and laying .great stress on, it. 
I might be asked then, If yon agree that: it, is,,iiieoiieeivable, as- 
the Nehru Committee thought, that,, there shoiilcibe discriminatory 
legislation, why do yon want to legislate against it? Well, of 
course,, ■ the answer is the one' I have given yon Just now. 

One has to bear in mind the future, and that the coiistitntion 
which is now being made will last, I hope, at any rate for a 
considerable time. 

Now, Lord Chancellor, that being the starting point, I would 
only Just refer further to the definition of citisgen and the declaration 
of fundamental rights. I am referring to these because I think 
taken together, if I may suggest it, those who are so familiar with 
the very difficult art of drafting Acts of Parliament will be able 
to put into language what is in our minds and what I am trying to 
prove is agreed between all of us. 

Now, the definition of citizen ’’ as amended in the Nehru 
Eeport — I think it is on page 27 — is a person who, being a subject 
of the Crown, carries on business or resides in India That is 
a citizen, and that citizen is to have all the rights enumerated in 
the declaration of rights; and that definition of a citizen, as I 
understand it, would cover everybody who resides there avS a citizen 
or who carries on business in India. 


I have two difficulties with regard to that to which I want to 
draw attention, but only for the purpose of giving assistance at 
arriving at a conclusion and not because I think there are differ- 
ences of opinion. One difficulty is that that wmuld not cover, in 
relation to business, either firms or corporate bodies. I under- 
stand there is no objection to that, and indeed Mr. Jayakar said 
quite frankly that he drew no distinction hetvv'-een a company and 
a corporation, and his whole argument tended to prove that he 
drew no distinction either between a natural person and a firm 
and a company or corporation, and obviously not. For this pur- 
pose, therefore, one would have, whatever may be the rights that 
are involved in citizenship, to take it to apply to corporate bodies 
and to firms as well as to persons. 

Then one very strong objection I should have myself merely 
;to 'fWs’-w':a definition,, and tO'.its being 'taken as giving all that is 
reqxiired, is this. The point was put to me, I remember, when we 
sat on iH^/;Cfo,mmittee beginning of this year and I then 

objected' has-^ one grave disadvantage from my 
point of view,^1pdiI^b|fei;10nr■'In^an friends will agree* ^ It not 
only involves involves something more, namely 
that in order person must cease to he 



::a ea.tizeii of tliis ■ coiiiitry . .Well, -tliat' is .fatal from oiir, point of 
Tiew. 

. , I; do .not mean to mention any .’names /Imt I.woiikl ask yoii.to. 
tkink, for a . moment of tlio.se’’ wKo are identified witli’ .biisiness' in ’ 
India, ’witli Indians., Tbiit'-wlio are Britisli subjects,’ wlio are donii-' 
‘Ciled' '.liere a,nd are citizens of tbis’. conntry, ,bnt wbo . liaye liyed. 
in .India for a great many .3^earsV If Iliej^ liaye’' to '.become, citizens 
in file 'sense of this definition for’ the. purpose of getting these rights ’ 
they would haye to become naturalised, thet" would have to lose 
the citizenship which thej^ haye in this country. 

I think that obviously the objection has only to be stated for it 
to be seen that that is impossible as a definition to meet the cases 
with which we are dealing. Ton could not think of asking a man 
who is in the relation of which I have spoken to give up his citizen- 
ship in this country in order to get the right to carry on his 
business in India and to get the same rights as the Indian-born 
subject. Therefore, if it is to he used in any way, there must be 
this further amendment to it, that if a man becoines a citizen of 
India it does not inyolve the giving up of his citizenship 
ill Great Britain or the United liingdom. But even then 
I confess I am not satisfied because I do not think it goes far 
enough. The definition carries you a long way but maj^ I call 
■attention to the one particular subject which is not quite clear to 
me? I thought as I followed Mr. Jayakar that he had answered 
the question but I am not quite sure and therefore I would like 
to have his attention now. I quite understand the position as stated 
hj him with regard to any concern — either a person or a firm or a 
company — carrying on business resident in India. What was not 
quite clear to me Avas the line he was taking with regard to those 
who were not resident in India but who AA-ere carrying on business 
in India. What I mean is this. Here is a person carrying on 
business who is not resident in India and has no intention of going 
to India but Avho has business relations there, correspondents and 
agents aaIio sell his goods. He is carrying on business in India 
but he is not resident there. As I followed some of the observations 
I took it that it Aras not intended that he sboiild be deprh^ed of the 
same protection. It was intended I thought that he should have 
the same right to trade and that there Avoiild be no discrimination 
against him as a British subject canying on business in India. I 
understood that no distinction A^as to be draAvn. Am I right? 

J/r. Jayalxar: ^'Either carries on business or is resident/^ 
These are the words in the Hehru Cornnlittee^s definition. 

Lord Reading: Yes, but that does not answer mj point. I 
may read that and I do read^ it to mean that if a man is living 
here and carrying on business in India there is to be no distinction. 

Mr. Jayahar: Yes. t^'Who" Being a subject nf the Ciwn 
carries on "business or’ resides' in, the territory of tlie CWinon- 
wealth! I Therefore if: he- carries on business or resides in the terri- 


tory of tMe Gommonwealtli that ■satisfies the test of the definitioii as 
laid dowE here. . 

Lord Reading.: I, am quite satisfied so loag as the qiiestioa is 
answered as I was putting it and, I' understand that is so. 

/, MTn:. J.aydkaT : ..For the purpose of ca,rryiiig on business o.iie may 
.not he resident in the ordinary sense of the law. . 

'Lord, Reading : If I may put it perfe'Ctly clearly sxippose A is 
■ii-ving in this country and is trading with India., 'He is carrying 
on business in' India hut he is not resident there. As I iiiideistand 
it there is to be no discrimination against him any , more than 
against a person resident in' India." Is that right? 

, Mn, Jayahar : Tes. , That would -follow from. the words employ- 
ed, in the l^ehru, Oomm.'ittee^s Heport. , 

; . Sit Tej Bahadur Sapru: Perhaps His Lordship will .alio'w me 
to explain the origin of this after he has finished. 

Lord' Reading,:., That makes' the position 'Sufficiently plain 'for 
me .and I. accept that.' It brings us to this, that certainly, in 
general, it is not intended that there shall be any discriininatoiT 
legislation, or' administration against British subjects. I under- 
stand that to he admitted. The only question is therefore how 
we are to put that as a formula to give proper protection. So far 
there is no difference of opinion. The result of all the discussion 
shows that there is a -very great body of agreement. 


iSTow there are two questions which I think arise upon that. 
One is: Should exceptions be made, and, if so, in what cases? 
And the other is : By what method should these rights be secured 
to the British? Jfow I find some difficulty in appreciating exactly 
the kind of exceptions that were in the mind of Mr. Jayakar and 
to some extent ^ also of Sir Purshotamdas Thakurdas. That there 
are exceptions is obyious. They were spoken of as special cases or 
cases requiring special adjustment or special treatment. Hio limit 
is placed to them at all ; therefore, if you have them unlimited your 
definition is of no use' because you may have exceptions as often 
as you please. Therefore, it is obvious that you must have some 
limitation upon those special cases if your definitions and the prin- 
ciples which I have just stated are to be accepted as governing the 
relations in commerce between Britain and India. 

Wow, I have found difficulty in understanding for this reason. 
I qxiite follow the argument that where, for example, in future 
public utility undertakings or public concerns in which public 
money is to be invested or used, the Government of India may say : 
Well, we think that a company which is to get the benefit "of the 
subsidy that we shall give or of the advantage that we shall give 
by some direct payment or use of money, must be a registered 
company in India with rupee capital, with a moderate reasonable 
proportion of directors, and with a reasonable and moderate pro- 
portion" of Indian- diareholders. : It may be that I go further than 
some of my feollea^es, m‘tMhfeing''that that is not an entirely un- 
reasonable pTOpiMtiim.fn|:;the,Gbw of India to put forward. 
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I am,, not sure tliat I am riglit m this, because it was sonietiio.es ,'diffi- ■ 
cult to. follow,, but I. understood. that Mr. Benthall raised no objec-' 
tion to cases of the.Mnd'to which I have referred. 

Jfr. Benthall: Except in the case of shareholders, ..'where,: the. 
Committee itself tnrned down the proposal on' practical, grounds and . 
on the grounds that it would be a restriction, on 'Indian shareholders, 
:a!id' prabably on the value of their shares, and for other reasons.' 

■ Reading: I was going to refer to that. I agree. Of 
course, , it '.is ; a question of reasonableness. 

■ Tes. 

Lord Reading : I was going to make an observation upon that. 
It seems a little absurd to say there must be a proportion of 
shareholders, because they either may or may not wish to invest 
their money ; and it seems ridiculous to say you must have a pro- 
portion of Indian investment when they may not be willing to 
put in their capital. I do not suppose for a moment that would 
trouble the Indian Government. What they really want is to feel 
that if there is a company of this kind to which special circum- 
stances do attach, there should be special conditions of the 
character to which I have referred. 

Now, of course, in what I have said I was dealing — and, I 
think I am right in saying, in what the Committee at that time 
were considering, they were dealing- — with future companies and 
not with companies alreadj^ in existence. Obviously it would not 
be right to go back upon rights that have been given ; but in those., 
future companies and "within those limitations I myself do not see 
that there can be any particular objection. 

I do not regard that myself as discrimination where it is deal- 
ing with these public utility concerns. It is a different character 
of legislation, and in any event I do not myself desire to press 
any further than that. I think I agree entirely with what Mr. 
Benthall has said on the subject. I am glad that the European 
Association have taken that view. I think it came up for discus- 
sion during the time that I was Viceroy, and my recollection — 
but I confess I have not looked it up^ — is that we accepted the views 
of the Committee as regards future undertakings. 

Now, that is an instance of a case that I follow. I cannot help 
pointing out that that never can come, and it never is intended 
to come, under discrimination. Where I felt some difficulty, and 
still do (and ‘it is not lessened by what Sir Purshotamdas was 
saying this morning),, is in, reference to what was called undue 
competition. That troubled me. As I understood from what 
Mr. Jayakar said, his view .was that if there was undue competi- 
tion of a powerful company against a small compan.y that was try- 
ing to make its way, then there- were special circumstances which 
could be dealt with in a special- w^-ay. Well,^ I hope that will not 
be persisted in, because .-to my^ mind that is the^' clanger-spot in 
the whole of the < discussion, which is now proceeding. - 

Mr, Jim<ah:r Quitt right.' ,■ 
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Lord Meading :: It is the'' real danger' for tliis reason, tiiat when 
Iiidiaii' politicians, speak of , anytlimg in the iiatiiie of special cir~ 
ciinxstaiice's ill this connection are not tiiiiikiiig of discri* 

minatory legislation or of discriminatoiT adminisiratioii hy tliai* 
name, or wEich would appear on the surface; not for a moiiieiit. 
That is not ' how they w^onld’ proceed. What they have in iiiintf: 
and. what I. rather understood when these ohservatioiis were iiiacle 
both yesterday and to-day, is— suppose you have a powerful 
British concern, either. n ''firm or a company, with large capital, 
with a business which it hasdniilt up ' over a great many years in 
India, and that that is making, profits in India, and there is a siiiall 
Indian concern which is ti-ying to compete with it, but ivliicli has': 
the disadvantage which 'is inherent in -every small firm in compet- 
ing with , a larger — ^^fchere are some ' advantages too, but there are' 
disadvantages, as we' all know., in ■■this-- country as well as in Iiidiai 
—now if, .as I understood it, it -meant that then there 'could be dis- 
erimiiiatory administration ■ or -legislation in the sense that you. 
could penalise in some way that British powerful concern in order 
that you may enable that Indian concern to flourish, if that is what 
it meant then I would oppose that root and branch. I think that 
is fundameiitalh^ wrong in principle. I think it hits straight at 
the principle of discrimination, and if it is intended to do it I 
think it w^oiild be unfair to the British who have those rights tliere- 
uow, and wdio ought to have those rights continued. 

Mr, Jayakar: I was speaking of cases wdiicli I had in view. 

I did not mention them because I thought the discussion vcoiild 
go in an entirely wrong channel if I mentioned those cases, but 
I have cases in view where that powerful concern adopts unfair 
means towards a smaller Indian concern, I had those cases in 
view — not legitimate competition, but where a big concern adopts 
unfair means to carry forward its concern. 

Lord Breading: I am much obliged. I am just going to deal 
with that side of the question. I was going to say this, that if it 
leads — as some observations did undoubtedly lead, including some' 
that were made this morning — to the suggestion that there is what 
is called unfair competition, then the general law of the land, 
applies. You cannot have a law directed against one particular 
company or one particular concern; you must have the general 
law of the land made applicable to them. If it is unfair com- 
petition, then it is unfair competition not only i.n that trade but 
ill every other trade, and if it is unfair competition and \tjii want 
to legislate against it, then you must legislate against it for all 
^^^Thg.t'is the point that I want to make quite clear. 

, : > /'You.'mEy say that_;ii happens, that in one particular trade' 
and not ih . others that to which you take exception goes on. In 
such a ease /if unfair you/aro obviously entitled to legislate' 

against make a suggestion to the- 

contrary; but if unfair because the concern happens* 
to have achieved ,Pp:worful influence either by its- 

capital or by its associations that it has made,. 
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■■tlie.ii .'iAiTiously jon could not .attempt and '.you ougM. not ".to 
-attempt- to legislate against it. ■' ■ However difficult '.it: may., be for 
..-an' Indian' nascent' company to -'pr.ogTess wliere .tliere .i.s' a powerful ■ 
■compa.ii.y in tiie. sa.iiie line me'xt .door to it, it 'may be, . yon eannot, 
legislate against it. and yon cannot -take administrative^ acts against 
it;.-eonipetitio.n .mixst' be. tbe that must determine tbe,, matter ;. 
_yoii .cannot lielp it/ 

That is wlnv I refer to tliis as tbe danger point, ^because, some, 

■ of .tbe observations led me to 'tbink that tbe desire was, or might 
be,., that: there sboiild be, either legislation or' administration which 
would enable the vsmall Indian concern to be at an advantage as 
compared with the British concern which happened to be the more 
po%Yerfnl one. If that ever is or was the principle advocated, I 
do hope that the result of oiir discnssion will be that that will be 
;given np. It obviously ought not to exist. I think that w^as what 
was in the mind of the Government of India when in their Despatch 
they made the reference to which Sir Pnrshotamdas referred this 
morning. He said “ What has aroused their fears is the tendency 
displayed in certain quarters to advocate measures designed to 
secure the rapid development of Indian enterprises at the expense 
of the British concerns already established in this country 

Now, I would go just one step further than that. I draw no 
distinction myself between ‘^British concerns already established 
in this country and British firms or persons who wish to carry 
on business in the country in the future. I should have thought 
they had just as much right, upon the lines upon which we are 
proceeding, as the Indians would have to come to this country 
and cany on business here, where they have complete freedoni, 
just as we claim there must be complete freedom for tlie Britisli 
subjects who go to India. 

Now, Lord Chancellor, I do very respectfully draw the atten- 
tion of my Indian colleagues at this Conference to the danger 
that arises from those circumstances. I am not referring to unfair 
competition. Of course that could be dealt with and may be dealt 
’with, but at the same time under the guise of what is called unfair 
or undue competition there must not be legislation introduced or 
administrative acts which would benefit the Indian smaller con- 
cerns at the expense of the more powerful British concerns. 

Pandit M. M. Malaviya: Would that stand in tbe way of the 
Indian Legislature taking special measures to give encouragement 
to Indian industries by protection or bounty? 

Lord Readmg : To the indigenous trade of course it would not. 
I gather that what is meant I's that ■ a trading body doing parti- 
cular things would get the benefit of the bounty. It would not 
•make any difference whether it 'was Indian- or British. 

Pmulit M'. M. Malaviya: Inlhe definition suggested of citffien- 
:'ship a Britisher resident in Great ■ Britain and carrying on trade 
iin India would be included. 

Lord Reading: Yes, 


, Bandit M. M. Mnlaviya: That brings in all' Britishers trading' 
in, India. Many are' powerful eoncerns. Indian industries' at 
'present cannot compete with tbem obviously and so India desires 
to give' them special encouragement and protection. Would it be 
possible 'for :Tiidia to do so? Would it not, be right? So loiig„as 
there , is legitimate competition we, do 'not want .discrimination 
aga,inst ',Britishers but this -second proposition of Your Lordship 
stands , on a, different footing. 

... ■ Lord Heading : With regard to that the answer is to be found 
in what happened in a- .particular instance w'ith which w’-e are ■ all 
familiar. I need not refer to . ii ,, in ■ detail. W,e ' know . what' 
happened with regard ,to 'the steel industry and what was 'done 
there for that very reas.on. 

' Pandit J/. M. Malaviya: We' did not exclude British, firms in 
India from the benefit of that. 


Lord Reading : May I say that I am very conscious of that 
because naturally I had some hand in it, at any rate in assenting? 
There never ivas any question of it, I do not think there was 
any idea of merely confining it to Indian enterprises — ^that is to 
enterprises carried on by Indians as distinct from British. 

Pandit M, M. Malaviya: That is not the point. In your 
definition a Britisher carrying on trade in India while he resides 
in this country would be included and if no encouragement or 
protection could be given to an Indian industry whieli might be 
to the disadvantage of a business concern carrying on business with 
India and residing here then we az^e not free to protect our own 
industries and to develop them. 

Lord Reading : I am pointing out that that was done when a 
case arose when there was an industry in India which could not 
compete as it was thought with some foreign countries including 
this country. Then certain measures were introduced for the pur- 
pose. That I think is the answer and there I must leave it. I 
think myself that that is the way in which obviously it can be 
met. ^ All I desire to do is to deal with this matter of general 
principle. If one begins to discuss specific cases it would take a 
very long time. I have drawn attention to what I conceive to 
be a grave danger of rather loose interpretation of the words 

unfair competition ’b I think that that has to be provided 
against. 

Now the question that remains for me to deal with — so far as 
I am aware the only question — is the method by which those 
rights are to be secured. I am rather inclined to* Mr, Jayakar^s 
view, I would prefer if we could get it, a convention % agree- 
ment. If we could get a convention by agreement it would be 
VUtet but I should object- strongly to a convention which had to 
, be passed' ^ by _ the new Legislative Council, or Assembly after the 
constitutibh:' hkd beenv granted.; 'To my'* mind it is essential that 
. this should^viottotpa^,, of ^th8^ constitution. . It is imm our British 
point of vieiV constitution; and may I Just ^ remind 




you, you are stipulating ■■ or ; snggestiag’ ■ tliat any . .questiois. 

of, tins kind must be dealt .witS .by tke Legislature tlier'e;, that the 
constitution has to be 'passed by- the Houses of Haidiarrieht'/liere? 

• And I do not myself , envy the position of the Minister, wlioeTer, 
he may be, or "to w.hateTer party he may belong, if, by that time 
there are-tany .parties left, if- by that time we have not" all agTeeclt 
I still repeat what I was, saying ■ in ■'view of what has happened 
and that we have been' working' on- this question .together,- ■! , still 
say, - if there ' are" parties' left on ' 'this question, -whieh I ulo .not, 
'believe,, then ,the Alinister,' who would go to 'Parliaineiit and tell' 
them ■ that - 'in' the constitntion he .is curtailing the rights which 
hitherto British traders have had here or in India, would hardly 
meet wutli a very favourable reception, and I do not think it would 
be a very ingratiating way of introducing this new constitution 
which, we all so ardently hope, will really remove the kind of 
distrust and suspicion which has existed hitherto, and ^Yill put 
us on a different footing, enabling us to work cordially together 
and in the closest collaboration. 

Now, My Lord Chancellor, having said that, may I just refer 
to the various methods that occur to me of carrying out what is 
now required? That is the enunciation and enactment of the 
principle to which reference has been made and which has received 
complete assent here. The only points between us, as far as I 
have understood hitherto, are some as it seems to me very very 
minor questions of exceptions, and as to how’ you are to frame 
jmur legislation so as to enable certain exceptions to be made. 

Now, of course, the one method is by adopting a formula such 
as we have here which perhaps — indeed I may say certainly — 
would not quite do in its exact form for a vStatute, but wdiich does 
lay down a very definite principle. That is paragraph 14 at 
page 49. As I have said I would much prefer that the appro- 
priate convention should be made, because it involves and implies 
by its very term an agreement. We are so near agreement, and, 
as Sir Pnrshotamdas Thakurdas has said this morning and as I 
understood from outside, almost really at the point of agree- 
ment, that I am sorry and shall be sorry still if in the end we 
, do not, reach, what is, a definite .agreement, which would -then have 
to be put into shape. But if we have not a convention which can. 
be scheduled to the Statute — which is to my mind the only way 
of doing it — ^then it would be necessary to have the clauses in the 
Act with reference to regulations, of whatever they may be termed, 
which would have to -take ihe place of the convention, and which 
again I would put into .a 'schedule of the Act and therefore give 
it statutory effect. And here I 'am glad that we are dealing with 
the subject upon w’*hich there is so very little difference of opinion 
that really, once we have discussed it as have been doing here,, 
there ought mot to be any real 'difficulty. 

Then further I would put under -the Statute, as we have already 
said again and again, tlie -power , to-, -the Qoveriior-Cleiieral, not 
only the power but the obligation to protect minorities. Whether 



■' 'tlie minorities 'are 'Miiliamiiiadans^ .. Siklis, 'Depressed Classes or 
. .. 'Europeans, we liave always stipulated, ..and as I luiTe always iiiicler- 
. ' stood it lias been accepted ibis Conference, tliat there slioiild be 
that power not only entrusted to, the Viceroy but exercised Tigilaiit- 
ly, by him. , Kow,' in that way he; wonld .hawe the jiower of inter- 
, ; Teniii'g, if there ^ waS' any oppress'ion, of the Europeans by discri- 
. Biinatory legislation. He coiilcl, - of^' coiirse,, interfere and either 
not giye" Ms assent or reseiwe the assent for the signification of His 
Majestyb pleasure. That is another way of,, doing it — that is to 
say, it is an additional protection which would be given. 

I think I have now dealt 'in ■ substance with the vaiioiis qiies- , 
tioiis that have been brought' .forward'.' I might also" refer to .one ', 
, ..thing ,to .which I do attribute ■ importance. There is ..also „ the. ,, 
: : 'recourse to .the Federal 'Supreme Court, which could be resorted 'to 
'wherever any ^ subject thought that he had a right of complaint.' 

■ That,' My Lord Chancellor, shows what the powers are that: 

' .would be' left',* and an. additional -thing -that . I mention, and only 
, mention .because ', I prefer myself to find all the powers, and obli- 
gations on t.he -Goveriior-G-eiieral in this respect in the Statute, '. 
is that it may be necessary in the Letters of Instruction either to 
the Governor or to the Governor-General to make reference to 
them. Those are matters which will, of course, have to be con- 
sidered by those who will be responsible for drafting the Act. 

I have hot referred in any way to the- banks or insurance com- 
panies,- for the reason that I think all that I want to say is covered 
by the general observations I made earlier in reference to unfair 
competition and the distinction that I drew between a large 
company and a small company that is trying to compete with it. 
I think you have to be careful. The last thing that we want to 
get into the minds of persons in this country or in yours is that 
by means of anything that may be done here it woiilcl be possible, 
if anybody ever thought it desirable, to act inequitably to the 
British concerns that have instituted themselves in India by giving 
these advantages so as to make smaller Indian concerns" able to 
compete wdiere perhaps the3^ may not now be able to compete 
because of the special advantages that the British concern has from 
long association. Bnt I do not want to repeat that. It covers 
all the matters that were referred to about the insurance com- 
panies and the banks and exchangee banks, and I hope that we 
shall be able to arrive in this way at a conclusion which will be 
satisfactory to ail of us; and certainly nothing is to me more satis- 
factory than that it should be established, as it has been quite 
clear from our discussion here, that there is no desire to dis- 
criminate, and that, indeed, those Indians who have spoken and 
many of those who have not , spoken this time but with whom I 
•'> - ^ ■ discussions last year-, set out with the idea that they want to 

’ deal fairly, and^ Justly .with 'both 'British and Indians, making no 
distmctibn>'''ap.d the, point -on which I want to lay stress is that 
Just as we ^ttoow/nrerything open— right of entry, right of 
, trading and. elaim exactly the same 




tliing ixi India for. the British vsiibjecd/ and/ so/ I ' am glad to*, 
see ' froiii all . the. various .doeiimeiits-:' that 'have been 'referred' to and 
tiTjiii the. observations Blade/' 110' question can arise between us as to 
the right, of .the British subject -'to trade, in.'' India .in the c'ireiim- 
■staiices that. have been described... 

: Lord ' Chancellor, no doubt it is not easy to arrive at, the exact 
solution ill 'point' of drafting; in a B'ill/'biit' I. do .tiiiiik that, with, 
the goodwill that has been established here and with the coiiseiisiis 
of opinion that exists anioiigst us, there ought to lie no difliciiltv 
in arriving at conclusions ivMch.' will receive the general assent of 
this Conference, which will' .'coniriiend themselves to the Indian. 
people v;hen they understand them, and wliicli vdil stand at ony 
rate as an embodiment of wliat is just and fair, as much desired 
by the Indian coiniiiiiiiity as it is bj’ the 'British. 

Chairman: I think we are .all very grateful , to Lord. Heading', 
for ■w.hat he has s.aid, , and, if he . will allow me to say so,.' hiS' 
'unique experience, first of ail as Lord Chief Justice of England, , 
tlieii' as ' Yiceroy ,'of India, and. then as ^ Foreign Secretary, gives 
to his words a weight which, would lead none of us to (lesi:re to = 
differ , from them unless we. were -very sure to 'the co,ntrary, I am 
sure we are ail very grateful to hi.m, having regard to his unique 
e,xperieiiceuirid knowledge, for putting* his advice before us. 

il/r, Jinnah : As jierhaps forming a minority of one, will you 
allow me, Lord Chancellor, to give a personal explanation with 
regard to wliat has fallen from Lord Reading? I am speaking: for 
inyvSelf, and I do not want my position to be misuiiclerstood by 
anybody, or deliberately misrepresented, either in this Conference 
or outside tliis Conference. 

I have never refused to subscribe to tlie general principle that 
the British interest in India should be fairly and jusidy treated, 
but my difficulty has always been, and is now, witli. regard to 
the exceptions which are not yet specified or foiTsiulated. My 
difficulty has 'been with regard to the proposed agreement between 
Great Britain and India to wliich Lord Reading referred by way 
of convention before the eoiistitution conies into operation; and, 
that being my difliculty, I think Lord Beading will at once admit 
this, thari as he himself said,’ this,, is ' a very vital issue, and you 
cannot expect any responsible man to give his assent to a fonviiila 
which is so vague unless it is thoroitgfdy crystaliiseti 

That is the reason why I was unable to give my assent to, the 
clause to which we agreed here on the last occasion, and that is 
the reason why I am" un able to' give my assent now, although 1 
may be a single individual here, -'and notwithstanding the rebuke 
ox Lord Reading that it was, not expected of me to be reasonable. 

Lonl Beuddng : You misunde.rsto0d me, Mr. Jinnah; I never 
meant that at all. 

Chairnim- I think the espnt.negatif'h a most valuable thing.. 
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Sir Tej Bahadur Sapru : At tlie outset of tiie, few observatioiiS: 
tliat I .am* going .io make^ perhaps Your Lordship will allow me to. 
.0:spress , our gratification and. -sense, of oHigation to- Lord Eeadiiig 
for the. very fair and- broad-minded manner in which he has dealt 
with this question this morning. I do not wish to traverse .the 
entire ground which has been covered in the . course of the discus- 
sion, but there are just a few points which have- emerged' from the 
discussion on both sides, and it is with regard to those points that 
,I should like to make, a, few observations. 

, Now, My Lord, as .one. who must take' his share of 'responsibility' 
-for the Eeport-of the Nehru Committee, I 'should like to', point out 
" that this Eeport, and particularly that part of the Report .. which 
.deals .'with the question of discrimination, was discussed by the' 
.members' of that Committee 'at great length. We had, at that time 
the advantage of the experience and knowledge of the, late '.Pandit. 
.Motilal Nehru,' and I can tell you that so far ' as this particular 
paragraph, paragraph 11, is concerned, it formed the subject of 
prolonged discussion between him and myself. 

It was not by mere accident that we indulged in that language. 
It was the result of a very deliberate and prolonged discussion, 
that we recorded our conviction which is contained in this sentence 
mi page 11;—. 


'' li is inconceivable that there can be any discriminating 
legislation against any community doing business lawfully 
in India. European commerce, like Indian commerce, has 
had to bear in the past, and will have to bear in the future, 
the vicissitudes inseparable from commercial undertakings 
on a large scale and no government in the West or anywhere 
else has been able effectively to provide a permanent and 
stable solution for conflicts between Capital and Labour. If, 
however, there are any special interests of European com- 
merce which require special treatment in future, it is only 
fair that in regard to the protection of those interests, 
Europeans should formulate their proposals and we have no 
doubt that they will receive proper consideration from those 
who are anxious for a peaceful solution of the political 
problem/^ ^ 

Your Lordship will observe that having laid down the general 
principle about discrimination in the sentence I have read we 
invited an opinion from European commerce in India. One line 
of criticism taken at that time was that although the sentiment 
■contained in this sentence was perfectly reasonable yet they would 
like to have it reduced torn more; concrete, proposition. It was in 
'pursuance of that desire expressed, by European trade and com- 
, ,, r,*hi^?ch‘that we then, met at; an AIL' Parties Conference at Lucknow 
'■‘•and the., definition read Ly Lord ’Beading this morning was incor- 
poratedL'''^’L.ilaa^ paragraph which I have 

alredy ^ the definition which I am going 

to read was ‘'di^|j|^3^'-4he\late,;Pa Motilal Nehru; — , 

^ occurs in this constitu- 

/tion , ; (c) or who, being 
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, -a .subject of' tlie Crown, carries' on, business, or resides in tiie 
• ;v:' territories., of tJie Clommonwealtb ; .or .(rr) 'wlio is naturalised 
: in ilie llominomTealtli imd-er. the -law in force for tire time 
.beiiig/i' 

Tkat was' reall^r .'introduced' 'to meet the point of view of Britisli '. 
commerce. .After that there was- some '.criticism again and tlixs 
■criticism came .not oiiiy from 'the side of European comiiierce' .but., 
from, the side of Indian, comm.erce. Accordingly a, small sub-Coni- 
mittee was appointed and this definition of a citizen was still 
further modified. Lord Reading has not referred to. it probably 
'because; it" was. not in" his possession.' 

Chairman: I am very glad you are going to read it. 

Sir Tej Bahadur Sa/pru : 1 'will read it and perhaps it wouiti 
he an advantage to read an extract from the speech of Pamlii; 
Motilal .Wehru. 

Chairman: Would you give me the date? 

Sir Tej Bahadur Sapru : It- -is the proceedings of ' the All 
Parties hlational Convention held on December 24th, 1928. 

Chairman : I have not got this, 

' Sir T ej BaJiaxlur Sapru : It says : — 

Clause (3), which runs as follows, was taken up. 

3. The word ‘ citizen ’ wdierever it occurs in this constitu- 
tion means every person — - — - 

I do not read the rest; it is exactly the same as was read out by 
Lord Reading. Then: — 

Pandit Motilal Hehtm moved that Clause 3 as recom- 
mended by the enlarged Committee he adopted. In moving 
the resolution he said that the clause as it originally stood 
was printed at page 101 of the main Report. It consisted 
only of two sub-clauses which now appeared as (a) and (d). 
What now appeared as sub-elaxise (h) was added by the 
Lucknow Conference. Sub-clause (c) had. been added 1:)y 
the enlarged Committee for the reasons set out at page 27 
■of the Supplementary Report. This last addition was the 
necessary consequence of the adoption by the Convention of 
the resoiutioii on Dominion Status. Fnless this clause was 
adopted there would be no possible means available to the 
people of Great Britain or of any of her Dominions to 
become , citizens of India. This woiild be an anomaly and 
give rise to a ” seripus state of ' things. While Germans, 
Italians or other foreigners coming to India would’ have an 
opportunity to get naturalised and thereby become citizen^ 
'Of the Commonwealth of India- no- such means would be 
available to - Britishers or the people coming from the 
Doniiniona. The latter werO' all- in law subjects of the 
Crown and as mdh the- naturalisation laws of the CJominon- 
, wealth would not , he. "applicable, to them. That ^ being so 
• they would be permanently '''debarred from acquiring 'rights 
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of citizensliip. ■, 'This result would l3e ciiiite inconsistent witli- 
tie' resolution passed l)y .tliis CoiiTeiition about tlie constitii- 
tional. status, '.of India *in tlie commimity of natioiis known 
as. tiie .'Britisli Empire. 'WHle claiming to be on tlie^ same- 
footing as tlie people of 'Great Britain and of tlie Dominions^ 
Indians .could not in .fairness deny to ^ the latter rights and, 
privileges which they themselves claimed/’ 


Now this is not my sentence: this is Pandit Motilal Neliri/s- 
sentence* 

.This 'Was inereH a consequential amendment. Of course India 
enjoyed no such rights at all 'but they had passed a resolution in 
favour of Dominion Status and if India wanted equality in other 
Dominions she would have to concede the same equality to the 
people of those Dominions. If, however, they did not get the 
equality they claimed there would he no question of giving equality 
to others. But as he .(the speaker) had stated such equality would 
come about automatically on their attaining Dominion Status 
and would not depend on the wrill or pleasure of ammne. But 
this would not prevent India from passing special legislation 
restricting the franchise as other Dominions have done. If India 
were admitted into this family of the Commonwealth of Nations 
she would no longer be foreign to those nations and they would 
not be foreign to her. 

Accordingly a sub-Committee was appointed and this sub“ 
Committee met on December 27th, 1928. I was a member of that 
8ub»Committee and there were several members of the Congress on 
that Committee. This is what has not been read out: — ■ 

For original clause (o) substitute the foilowung: — 


(c) Who being a subject of the Crowui (1) ordinarily 
resides or personally works for gain, within the territories 
of the Commoiwealth at the date of the commencement of 
this Act or — 

Now this is more important: — 

(2) fulfils the qualifications prescribed by the 
Parliament for the exercise of the rights of citiziensMp/^ 

Chmrman: That is December 27th, is it? 

Sir Tej Bahadvr Saprv : Yes, My Lord, that is December 27tlr 
Sir Ahhar Hydari: Which Parliament is it? 

Sif T ej Bahaduf Sapru : The Indian Parliament : — 

"" fulfils the qualifications prescribed by the Parliament for 
, . the exercise of the rights of citizenship.’’ 

I am free to confess that so far as this particular clause- 
‘ thero is -still room^^fofvimprovement to cover all the- 
been exchanged since yesterday from this side- 
toi'thfe-tineiAhd'frot^'ihat side to -this; hut it seems to me that there 
is not vety ihhbh 'lot' such appi^ehension as has been expressed 
’ in regard to ■' 
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.May 1 invite ilie attention .of Lord Beading : to .the. „f act tkat tke , 
explanation. ■ added ■ to tke original clause 3 does not, necess.arily 
■mean, cannot mean, was not intended to mean , tkat England would 
be, treated as a foreign co.untry?' Tke controlling words,, in clause , 
3.are :• — ., . 

' ; or wko being a ^ subJect- of tke Crowm carries , on business 

■ or, resides in the texnitories of tke Comnionwealtk,.' ' . 

Well, if .an Englishman comes and carries on business or resides 
ill India, then ke cannot be treated as a citizen o.f a foreign country.' 
Therefore' tke words foreign country used in tke explanation 
were not, in my opinion, intended to apply to England ; ' but it is 
just'.:possible,that exception may' be taken, to tke use of those words 
O'U tke ground' of '' obscurity, and if that" is the exception taken then 
I, for one, would not object at all to the position being made more 
clear. 

There is only one more remark I -will make in this connection. 
It was never the intention of tke authors of this clause that' by 
acquiring citizenship in India an Englishman ' would ' lose 
his own original citizenship in England. That was never our 
intention. ■ So far as that is concerned, we say to Englishmen 
trading in India or carrying on business in India that it is only 
for certain commercial purposes that they will acquire a new citizen- 
ship. All the rights belonging to them as citizens of England will 
continue to belong to them. Their personal laws wdll apply to 
them. In fact, it will not even be a case of a change of domicile. 
It w^as only to place them on a footing of equality that this defini- 
tion was introduced; but I a.m free to admit that there may be 
room for improvement, and if there is room for improvement I 
hope that such improvement will not be impossible to achieve. That 
is all that I would like to say with regard to this. 

. . . ".. ■» ■ ■■ , it- . ■■ ,'»■ 

{The Committee adjourned at 1-5 and resumed at 2-30 p.m,) 

Sir Tej Bahadur Sapru : My Lord, before tlie Committe ad- 
journed this morning I read out a passage from a speech made by 
the late Pandit Motilal Nehru. I wish to say one thing, and that 
very clearly; if there was one man in his generation who was a 
full blooded nationalist it was Pandit Motilal Nehru. With him 
nationalism was a burning passion. . 

Chmfmmv : I am sorry he is not' with us to-day. 

Sir Tej Bahadur Sapru: He never masqueraded as 'a nationalist, 
he was a nationalist; and therefore, when I rely upon the speech 
of Pandit Motilal Nehru in support of that resolution, I present it 
to those who criticise last year’s lormula as the real reason and 
explanation of why those of us who were present last year decided 
to accept that formula. 

I venture to submit that if that formula is examined in the 
light of the remarks of the late '.Pandit Motilal Nehru, which I 
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quoted this Mornings it will be found, that the foiiiriila wliicb was- 
e¥ol¥ed last year by the joint efforts of Lord Heading and Sir 
Hubert .Carr' . and .-seWal of the Indians, among whom I find was- 
Sir^ PMrosje Sethna— a, man who ' ought to know eveiTtliing about 
business— then there is. very little room for eriticisni that the Indian 
ease .regarding .commerce and industry was siirreiidered or giTen 
away by weak-kneed representatiTes. Therefore, I claim that it 
would , lie wrong and unjust to disturb an arrangeiiierit_ which was. 
willingly accepted hy the Europeans on the one side and the repre-- 
sentatives of Indian commex’ce on the ' other side. I suggest that 
we should stand by that formtil.a. While I do stand by that formula 

1 also suggest to my,' friend, -.Mr. Benthall, and those whom he- 
represents, to consider w^hetlier it would not be wise in their inter- 
ests to supplement it by a proper and carefully devised definition 
of citizenship which would give them the same status as Indian- 
born subjects of His Majesty for the purpose of trade, business and 
commerce in India, I have also said that the definition of citizen- 
ship which we introduced in the Hehru Report was not intended' 
by any means in the slightest degi'ee to encroach upon their personal 
laws, or upon those rights of citizenship %v]iich belong to them as 
Englishmen by their birth. It may, however, be urged that there 
is room for improvement in the language and particularly in Clause 
2. My submission is that if there is any room for doubt, Clause- 

2 can be so modified as to show clearly that the qualifications which 
are to be prescribed by the Indian Parliament must be consistent 
with and not inconsistent with everj^thing that precedes it. That 
would put the matter beyond all reasonable doubt. The basic- 
principle of this discussion is that laid down in the introductory 
part of the Hehru Committee Report and that is that there should’ 
be no discrimination whatsoever. It is a principle, the i^ecogni- 
tion of which has been demanded on the one side and conceded on 
the other and, indeed, if I maj- say so, Lord Reading was within 
his right in saying that on that principle there is no difference 
at all between one section and the other. 

It may be that in the actual application, of that principle diffi- 
culties may arise, and we know from actual experience that 
difficulties in regard to discriminatory legislation have arisen in 
actual practice in federal constitutions. But we also must bear in 
xnind that we are providing in the constitution solutions for those' 
difficulties. If unfair treatment is meted out to the British in 
India hj any legislation, there is first of all the power of veto, and 
the power of the reservation of Bills for the pleasure of the Crown 
vested in the Viceroy; then, as Lord Reading has pointed out this 
morning, any person injuriously affected hy any legislation or by 
; ^d&inistrative action has got the further remedy of taking- 
tW ,to the Supreme Court or to the ..-Federal Court, which- 
ever you like, to call -it. , ^ ; ■ 

and I hold very strongly 
that there and while we find support. 
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for, tkat view in tlie Eeport of ■ tHe, All-Parties ■■Conference, which 
,was signed l3y Men, like Pandit-; Mo-tilarMehrii and. others, we also- 
hold that it is by . no. means inconsistent with -that, -principle that 
India , shoiild '.have liberty to 'eneo-nrage., fos-ter and -support her own 
ind'Ustries.. -The. two -principles are 'by no means exehisive of each, 
other, or ' . in.con sist ent with each . other ; and I . did ; ' not understand 
Mr., B-enthall to say that .he or those for whom he speaks would not 
give that liberty to the I'lid-ian Legislature or to the 'Indian Govern- 
m-ent of.'the future; the liberty -to-' eneonrage., foster and support, 
India.n^ indnstry, any' national industry in which the Government 
of India -or the people of India may in' future be interested. ^ 

Lord Reading was pleased to refer to the case of unfair com- 
petition in industry. Speaking before Lord Reading and before 
Your Lordship, I need scarcely say that cases of unfair competition 
and the rights to which they give rise are by no means unknown to 
English law. Indeed, our notions of such cases are derived more 
from English reports than from Indian reports ; when Lord Reading 
was speaking of that this morning I Was reminded of a very 
famous case in which Lord Reading in his younger days as leader 
of the Bar appeared before the House of Lords and raised a cele- 
brated argument in regard to what is unfair and what is not unfair 
competition. Cases of that character have occasionally risen in 
India during iiiy own experience, and as trade and industry deve- 
lop they are hound to arise in future. The remedy for the private 
individual will lie in the enforcement of legal rights in Courts 
of Law. Lord Reading also pointed out that if there is any cal- 
culated attack on any particular right by reason of discriminatory 
legislation, the proper remedy lies in introducing proper legisla- 
tion. Therefore, so far as the question of unfair competition is 
concerned, I should not like that to be eonfused with the princiide 
of discrimination, 

jN'ow, My Lord, I will not say anything more with regard to 
this subject. There was one other subject which uas referred to by 
Mr. Bentliall in his speech. That was that he demanded two further 
guarantees: first of all, he demanded that the sanctity of contract 
should be observed ; secondly, he demanded that there should be a 
guarantee for the rights of property. Yow here again I feel 
myself fortified by the Report of the Nehru Committee. I will 
invite your attention to the Supplementaiy Report of tlie Com- 
mittee/ which sums up the fundamental rights which were adopted 
at that time by the Conference that met at Imcknow, and Clausa 
4 (2) lays down as follows on page 32.: — 

No person shall he deprived of his liberty, nor shall 
his .dwelling or property be entered, sequestex^ed or confis- 
cated, save "in accordance, with law/^ 

Then comes axiother clause which is in italics there : — 

All titles ‘to private and personal property lawfully 
acquired and enjoyed -at the establishment of the Commoix- 
wealth ate hereby guaranteed.’^' ' 
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,■ Kow, gimmntees like. ika^t with' regard to property have been 
giTen ill soaie of the most' advaiiced .post-war constitutioiiSy and 
I will .only venture to say 'this ninch., that this portion of clause 
4 (2)5 which is. in' italies,.*ivas iiitrodiiceci after a heated discnissioii 
at Lnclniowy.' hecanise there were certain members of that Con- 
ference, .who did ^ not want any guarantee of that character to be 
given.'. That'. Conference' was^’attended by ieacli'iig Takiqda.rs and 
Zainindars of Ondh, who cain,e and saw ine/ajid 'Pandit /llotikl 
Nehru and others, and demanded' that their .rights of' property 
shonld .be guaranteed, and ''said:.that 'they would feel 'very unsafe iii 
the present circnnastanees' of -India if those ■ guarantees were not 
given;, and knowing as, I do what sort of wild cries, have .some- 
tiiiies. been .raised on , public platfornis^ I think .that they, were 
justified' in demanding, that such, a guarantee should be given. I 
therefore' ask Tour Lordship 'to accept not the rash advice of Mr. 
Benthall and myself but the clause which was accepted by . a body 
of full-blooded nationalists in Lucknow, and I therefore ask that 
this clause should be accepted: — 

All titles to private and personal property 'lawfully 
acquired and enjoyed at the establishment of the Commoii- 
wealth are hereby guaranteed/’ 

Similarly, Tour Lordship will find, as an offset against this, 
that when the claim, of the tenants was put forward the Conference 
provided, in clause 4, in the last sub-clause but two, numbered 
(xvii) : — . . 

'^Parliament shall make suitable laws for the mainten- 
ance of health and fitness for work of all citizens, securing 
of a living wage for every worker, the protection of mother- 
hood, welfare of children, and the economic consequences of 
old age, infirmity and unemployment/’ , 

Then come the italicised words: — 

" and Parliament shall also make laws to ensure fair rent 
and fixity and permanence of tenure to agricultural tenants/’ 

I also ... stand by^' that.. . 'Li;, is, .not.' that ..the Nehru. Eeport espoused 
the cause merely of landlords and property owners, but it also 
took deliberately into consideration this particular clause, which 
was introduced there at the instance of some of the younger repre- 
sentatives of nationalism . 

Chairman: Do you suggest that that particular clause should 
find its way into a federal constitution? 

Tej Bahadur Sapn/; Which clause, My Lord? 

Chairman : The one you have just read out^ — '' Parliament shall 
make suitable laws for the maintenance of health ”, and so on. 

Sir 'Tei Bahadur Baffu: No, -it will have to be modified, 
beca.tis©'4hat will, have': to-' be- Worked out by the Provincial Councils! 
The question.]' A- '^ui-'-'tho?''fixity and permanency of tenure 
will not be of the Federal Government or 
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of the Federal Legislature. ' Tliat will be, a Blatter wMch : wilI 
appertain.to. tbe Proviii,cial GoiiBcils.' ' 

./...'.Chairman : Of course, yon iLeard'.'wliat Mr. -..JosM was saying, 
yesterday about tliat.. Wbat'is your view about that? 

, Sir Tej Bahadur Safni: If Your Lordship would like me, 'to,; 
sa)?” something with regard to that I will do so. 

, .. Chairman : Yes,' it is a very convenieiit point, because you were 
Just .reading it. 

Sir Tej Bahadur Sapru : .With regard to that, may I point out 
to Your Lordship here that the fair rent and fixitj- and pernia- 
iiency of tenure here has no reference to Labour such as was 
referred to by Mr. JoshiP It has reference to the agricultural 
population in India; and it is for that reason that I saj^ that the 
enforcement of this rule, will be rather within the jurisdiction 
of the Local Councils, the. Provincial Councils, than within the 
jurisdiction of the Federal Governineiit.. 

With regard to Mr. Joshi’s point, may I deal wdth that at this 
stage ? 

Chairman: Yes, I should be much obliged to you if you would. 

Sir Tej Bahadur Sapru: So far as Mr. Joshi’s point is con- 
cerned, I entirely agree with him that Labour legislation should 
be within the jurisdiction of the Federal Government and of the 
Federal Legislature, not merely because it is legislation of a 
humanitarian character and legislation which will deal with social 
welfare and things of that kind, but because at times it will be 
necessary for the Government of India to implement international 
obligations into which it will enter as it has entered into them, in 
the past. 

Further, it is devsirable that there should be some uiuformity of 
legislation and uniformity of standards in regard io those mate- 
rial requirements which Mr. Joshi had in view for the purposes 
of Labour. So far as all that is concerned, I am entirely in agree- 
ment wd.th Mr. Joslii. I do not want to go into the details of the 
various questions raised by Mr. Joshi; 1 have sufficient confidence 
that the Legislature of the future will deal with the question of 
Labour in a spirit of sympathy, fairness and equity, as indeed it 
should deal with it, and therefore I do not want to dwell on that 
point any further. 

There is only one other thing I want to say, and it is this. 
We are here for the purpose of settling as many points of difference 
between one section of the Conference and another as we 
There are some very big questions, which' have been engaging our 
attention, but of these the. question which has been raised by 
Mr. Benthall is by no means the least. Personally, I thoroughly 
appreciate, and I* know that many of us do appreciate, the spirit 
in which Mr. Benthall has raised- that question ; and subject, of 
course, to the right of' India'. 'tO''develop her 'Own indiiatries, 1 do 
welcome the proposals- made by Mr. Benthall generally, without 



committing niyself to everj" single detail of those proposals, and 
I do say that" the time really has come v.-hea we should remore 
all those differences: and come to a settlement with our Exiropean 
colleagues in India so far as this matter is concerned. 

Sir Phifoze^Setkna: Lord Ghancellor, Mr. Beiitliall coMnienced 
Ills speech j^esterday ' with, the ■ observation tliat the subject with 
which we are dealing., is' supposed; to , he a very controversial one. 
If it is so it is onr European, friends who have made it a contro- 
versial question, becanse .of the demand they have made, which 
■demaiid lias been backed up in the several representations made b}^ 
the '"Associated, Chambers of Co.mmerce, to the efiect that certain 
"statiitory' sa.,fegnards or guarantees shmilcl be provided in the new 
constitution, against,, discriminato.ry legislation. 

The best answer to that from the Indian point of view is to be 
found in Just one sentence in the rejoinder published in October 
1929 j by the Federation of Indian Chambers of Commerce and 
[ndnstry. That sentence reads as follows : — 

There can he no self-government in India if she is to be 
denied the power to devise and follow a national economic 
policy, including the right, if her interests require it, of 
making eGonomic discrimination against non-national 
interests.” 

We take our stand on this. 

The European community, when thev appeared before the Simon 
Commission, put forward the same demand. It might have been 
expected that, since the Simon Commission w^as composed exclu- 
sively of Britishers they would naturally sypathise with European 
mercantile interests in the country and tlie Commission's Eeport 
would have something to say to help them in the matter of this 
demand. Instead, all that the Eeport has said is as follows : — 

The statutory provision would therefore have to be 
drawn so widely as to be little more than a statement of 
abstract principle affording no precise guidance to Courts.” 

Mi\ Benthall: May I ask a question? Did not that refer to 
all minorities? 

Sir Phiroze Sethna: I am not quite sure. 

Mr. Benthall observes that Indians must not forget the great 
jl^wantages conferred' upon the' eoitniry by reason of the fact that 
"'jSiitasheuS' have sunk milHohs oi in the country and bv 

’ .jeaste-'ideo of ’&eir.;#kiE;an-d their •■greai-,^rga|iising powers in work- 

for, do. not question that statement 

for one am ready to admit thai 

contact with Indians ' to a, great extent. 

on 'the with, equal emphasis that the 

sinking of ao dona untold good to 
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Engkiid, .and Englislimen. Tlierefore , tte admntage is on bot&' 
sides. It lias, not been ascertained precisely wliat anioiiiit , bas been- 
sunk by tlie'' Britislie,rs in the 'country. ' One. writer, .'however, 
recently .stated , that there are eight hundred and twenty-one com.-- 
p.anies with, a .paid-up capital of .£528,000,000 .registered outside 
India which are rvorking in India. It is liut natural, tlierefore, 
that, the European community should require some' assurance that 
their interests are not to be jeopardised in a self-gove,rning. India, 
b.iit I claim that the fears they entertain are not, justified... . India 
to-day,., .we have always held,, and rightly so', is a .poor conn. try. 
We have not so ..many millions to sink in other coiiiiiries. But 
poor, as India is, Indian capitalists have sunk some crores at least 
in Burma, and I do not think that if Burma is separated from 
India, as is threatened, the Indians will claim safeguards in the 
new^ constitution of Burma as our European friends are (daimiitg 
in the proposed new constitution of India. 

Mr. Benthall also observed that a large volume of public opiiiion 
proclaiiUvS that if political power is' transferred ' to indiat. iiidian 
interests will make use of it to the disadvantage of Europeans. I 
cannot understand whj^ they should entertain such misgivings 
unless it be that they are afraid that because in t'.h.,e past Europeans- 
have enjoyed considerable monopolies or privileges in coiiimercial 
matters that perhaps Indians wu*ll try to retaliate. Reference was 
made by myself and others when we spoke at the Plenary Session 
last year to several instances of this kind. Mr. Jayakar referred 
to one yesterda^u Sir Purshotamdas hinted at others this morning. 
I will not go back to past history, but I would like to draw the atten- 
tion of this Committee to an event which took place quite recently 
— within the last few months, and even while the Conference has 
been sitting. Bengal is a maritime Province and a Province in 
which there are river systems and water-ways. The sea and these 
water-ways are largely used for passenger and goods traffic. There 
are what are known as river steamer lines which are mostly run 
by European companies. The two principal ones are known as the 
Indian General Navigation and Railway Company, Limited, and 
the River Steam Navigation Company, Limited. They were pre- 
viously run by different European agencies: they are now run by 
one and the same European management. Tliese companies have 
done so very well that they have always tried to stifle op])osition 
and have succeeded in doing so by cutting down rales. Lord 
Reading this morning observed that if there is unfair competition 
we would be justified in introducing legislation. Legislation of 
this nature was brought forward in the Assembly by ''a very ener- 
getic member of that House, Mr. K. C. Neogy,' five or mx years 
ago. He proposed a Bill which is known as the Inland Steam 
Vessels Bill.' Its object was that Government, with the help oi 
BIX advisory Committee, should: from year to year fix both minimum 
and maximum rates; minimum rates- so that the stronger companies 
would not quote lower rates^than the minimum, and therefore enable 
newly fonked smaller Indian companies to exist; maximum rates 


so' iliat tlie passenger public niigiit not .be iiicoiiveiiienced, if lliere 
%as a . coiiibiiie, by being "forced ' to paj much, liigber rates tliaii 
would be ' necessary. ' This Bill was passed about two years ago, 
but tire,' 'Governiiient did not put it into operation^ until tlie begin- 
ning, of ''this yeain They' did not .commence it earlier for the reason 
that they ' tlioiight it would' .be 'wdse ■ to allow these steamer com- 
panies to put their houses in order. As 'I have said, the Act came 
into force at 'the beginning of this year; but even before it came 
into operation these S'tronger companies tried to work in places, 
in narrow creeks, where they had never sent their boats previously, 
in order that when the Act was in "operation they niiglit be pre- 
pared and better 'able ■ to '.con'ipete ' with the smaller Indian com- 
panies that may be newty formed to work in these creeks. One 
such small compam' was formed and is known as the Pioneer Motor 
...Boat Company. At the beginning of this year it met with opposi- 
tion by the cutting of rates by the E'uropean. companies. TJnder 
the Act which I have mentioned it complained to the Government 
'of India... The Government of India, a.'S provided in the Act, 
referred the complaint to a Committee. That Committee consisted 
of three gentlemen. One was Sir Karasinha Sharma, at one time 
a member of the Viceroy Is Executive Council. The two other 
members were both Englishmen. One w^as Mr. Parsons, a member 
of the Railway Rates Advisory Committee, and the other Mr. A. 
Cassels, Commissioner, Dacca Division. The majority were 
Europeans and officials, but they had no difficulty in coming to 
the conclusion that the intention of the Joint Inland Steamer 
Company to cause the Pioneer Motor Boat Company, Dacca, to 
cease from carrying passengers on the line in question had been 
disclosed. So that even after the passing of this Act, these strong 
companies resorted to measures which by this Committee were 
regarded as improper, and Government have taken action on them. 

Mr. Benthall: Is not that a justification for the powder of legis- 
lation to which I have referred? 

Sir Phiroze Setkna: Is there a justification for these companies, 
in spite of the existence of this Act, going behind it in the manner 
this Committee has disclosed that they have done? 

Mr. Benthall : But that shows the power of the Government to 
disclose that, and, if that is being done, to protect the smaller 
companies. 

Sir Phifoze Sethna: But that is being done every day. It is 
for that reason that I put forward this instance, and I will now 
put forward others. 

■To give you another instance,, My Lord, some years ago a rail- 
■ . which was then oompany-managed and not State- 

, namgaed, invited tenders for sleepers.' The tender of an Indian 
, firm th^Mowesty; their -timber was supposed to be as good as 

that ^of^'ahf'.’ other ‘tendei^rf and'-'yet'- the tender was given to an 
Australian''''fiMirif^ but Government'" said 
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because it was a 'company-managed, railway they had no, .control^ 
and, consequently nothing coiild he. done. 

; : ■ ,1 .will Just 'gi¥e one more instance. This Honse is aware of the 
concessions given by .the^ Lee Commission in the case of 'European 
officers of the different Services. When they made those 'conces- 
sions tO'' the Europeans, at the same time they , accelerated' the 
pace of Indianisation in the different Services. When the officers 
in the Imperial Services were given these concessions the European 
officers, on the State Railwa^^s asked for the same. They were 
given them. Then followed a similar appeal from the European 
officers of the company-managed railways. That likewise was 
agreed to. When it came to the turn of the Indians to ask for 
the other recomineiidation made by the Lee Conmiission — 'iiainely, 
to accelerate the pace of Indianisation— of course, the vState rail- 
ways did so, but there was considerable opposition iroiii the com- 
pany-managed railways, and if I am not wwong there is still one 
company-managed railway wffiich is doing nothing in the matter 
of the accelerated pace of Indianisation. These incidents happen 
every day, and even to-day, but we do hope that they will not 
happen in the iuture. 

Sir Purshotaradas Thakurdas thivS morning made reference to 
the circular issued by the Government of Bombay. The Secretary 
of State for India, Sir Samuel Hoare, from the remark that fell 
from him, evidently questioned the existence of that circular. I 
am sorry that Sir Samuel Hoare is not present now. 

Chairman : Well, if you think you could come back to that part 
of your speech in a minute or two, he is only out of the room 
for a short while, and I should like him to hear it; but if it 
embarrasses you, pray continue. He will certainly be back in a 
few minutes. 

Sir Phiroze Sethna: He will be able to refer to my speech. He 
will not be able to contradict and, for this reason, I ask permission 
to quote from a speech which I made in the Plenary Session on 
the 20th Ifovember of last year and the passage is ’at page 16S 
of the proceedings of the Conference. 

Chairmun: I am sure he would not contradict that. 

Sir Phiroze Sethna : I only quote this to show that I am not 
speaking without the book. 

Chairman: 1 am sure you are not., Perhaps you will Just read 
it, than. ' 

Sir Phiroze Sethna : What t said tras as follows : 

Let me refer to an instance which occurred in India 
less than six months ago; I do not know whether it was 
of their own instance, or whether 'it was with the perniission 
and knowledge of the Government of India, that the Govern- 
ment of Bombay issued' a circular from the Central Govern- 
ment Press of Bombay,;^,. ^Mch they broadcasted by the 
thousand, in which-, -in order 'to meet the boycott movement, 
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tiiey deprecated every 'Indian commercial eiiterprise. I wiil 
quote but one sentence in' regard ■ to banjdng. It says:— , 

^ Britisli banking, is lbe mainstay of our banking .system in , . 

■India. It provides wide facilities ' and tlie strongest security, 

.."Wliy slioiiid people in, tbis country ignore these secure con- 
, €erii.s in favour of mucli less stable ones?’ 

Sir Samuel Hoare wanted a copy of that circular. I am sorry 
.that ... I have not it with me' at the "moment, but I have, carefiiily 
preserved it, and I could,' if desired, 'send it to him after I retiir.ri : 
to 'India. ' . ■ • • 

Chairman : But I am sure, that Sir Samuel ■ Hoare would a.cce.pt ; 
it from you. He will not want a copy. ^ 

Sir Phiroze Sethrm : Thank 'jmii, My Lord. Tlieii I will' not 
pursue the matter an.y further. 

?fow, My Lord, Mr. Benthall observed — I am quoting his words 
— What we ask we concede. The Indian subject of His Majesty 
or of a State can come to this country and, as a British subject, 
the law excludes him from nothing that is lawful to a European 
British subject.” Lord Reading also put forward that same view 
this moiming. All this is very right in theory, My Lord, but I 
should like to ask these gentlemen if this is really so in practice. 

Sir Purshotamdas Thakurclas mentioned the instance of the Baltic 
Exchange, where only two Indian firms have succeeded in becom- 
ing members, and not without very considerable trouble lasting 
for several years. Then there are the London Commercial Rooms, 
which are divided into several sections, and one section of wdiieh 
is known as the London Jute Association. In that Association so 
far only one Indian firm, a prominent member of wdiich is at the 
moment a member of this Conference, has managed to secure 
membership, I knovv there are two others ^’anting to get in. 
but, though there is nothing in the rules to exclude Indians, these 
Indian gentlemen find great difficulty in getting anyone either 
to propose or to second them. Therefore I contend that w-hile this 
may be sound in theory, in actual practice it does not exist. 

Mr, Benthall quoted from Chapter XT of the Report of the 
Fiscal Commission to the effect that the presence of foreign 
money is not considered detrimental to India’s interests,” and lie 
also quoted from the Report of the External Capital Conimittee, 
wliich Conimittee was appointed some years later, to ihe effect that 

the inflow of external capital is not only not objectionable in 
itself, but is a valuable factor in assisting the economic develop- 
•' n^ent^of a cou^^itry ^and in increasing: its wealth and employment.” 

I; entirely "agree with these 'views expressed in both Committees, 

So lar back -as 1916, when 'Sir' WilMam Clarke was Commerce 
Member of the. Government; of' ’India, ik/the course of a speech 
supporting Inlustrial Commission he said : 

._^^The buiMingt’^;bf'Vwau^Mefe’':'w the capital, control and 
management shonM;%;|n;%e:han^:'ot is the special object 
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"Vve all kaYe in Yiew.’’ If tkat was tke object in I&IB, that object 
coiitiniies to exist to-day; there is greateiv, need for it now^ fifteen 
years': later. , 

■ ^ The Exteriiar Capital CoBimittee recommended' that in, future 
<!Oiiipanies^' lYliicli received help from , Government must have their 
capital subscribed in rupees^ a portion of the capital must l)e 
'■offered to Indians, a percentage- of the directors must' be Indians, 
.and so on. ' I understood Lord Beading to- favour 'those proposals 
in'' the course of his remarks this morning, but I think Mr. Benthaii 
does not' entirely agree in regard to- offering any percentage of the 
■capital to Indian investors. I certainly think the Government ' of 
India would be Justified, for the sake of the Indian investor, in 
asking the promoters of such companies to offer a fair percentage 
of the capital to Indians, but I quite realise that what is some- 
times asked for by my Indian friends is both impossible and im- 
workable, namely that the percentage, say 50 per cent., shonH in 
the career of the eompan}^' be for all time a fixed one. That, as 
I say, is absolutely miworkable and is not in the interests of the 
concern itself nor in the interests of the investor, because if yon 
held this capital iJi water-tight compartments for Indians and 
for Britishers, neither of them wonld have a fair chance of selling 
their holdings, and the company wonld not do as well as it otherwise 
wonld., 

Bnt I will certainly make this recomnienclation that any 
European company starting with rupee capital in India in the 
manner suggested might be asked to offer in the first instance 50 
per cent, of its capital to Indians. If they take it, vrell and good. 
If they do not then it will be perfectly open to those Enropeans 
to offer it to whomsoever else they like. If Indian investors 
invest to the extent of 50 per cent, in the company,, it .stands to 
reason that if the company is successful they would try to secure 
more shares in the concern. But to hold them in water-tight com- 
partments is by no means feasible and ought to be deprecated. 

Again, M\^ Lord, we have '-alwaj’s held, and r%htly' 'SO, . that' 
India has not enough money. We must admit that at the present 
moment perhaps we do not equal our European friends in the matter 
of organisation, in skill and also in the matter of technical educa- 
tion. Therefore I, for one, hold that it is best to co-operate with 
them and to see that they come even in larger numbers than at 
present, with such reservationsms I have already explained. There 
may be instances where some European firms control niachineiw 
which we could not get elsewhere and it would be suicidal on the 
part of India to prevent such Europeans doing business in India — 
■again I repeat with such reservations in regard to capital, etc.-, as 
I have stated. ' : -A 

Much has been said in ^ regard to the amended clause 14 in the 
Minorities Beport and much ■.discussion has hung around the word 
generally.*^ T may he permitted to mention that it was at my 
inetance that my Indian collea^es on that suh-Committee requested 
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our European friends 021 the, same siib-Conimittee to iiicliide tli.e' 
word, generally/’. The word generally,'” was inserted before 
the word agreed,” thus indicating that while , generally 
there' should ,'be no, discriminatio,n, it' was understood by iniplica- 
cation that in particular cases w-e considered, ourselYes free to- 
discriminate.' T.lie placing of the word ‘'/generally’'’ immediately 
before the word.'*'"' agreed ” has probably misled some into th,inkm,g' 
that it related to the word, 'agreed ” and not,, as, we intended :t0 
the words there shall be,,, no 'discrimination/'’ -There is no doubt 
about this, and I think,;,niy European- friends' also hold ,tlie sa'me 
view.. 

Indians' h.ave no desire whatever to injure the legitimate interests 
of the European commercial community. On the contrary, pro- 
vided there, is a satisfactory political settlement Indians will wel- 
come European capital and skill in the development of India’s 
resources. I think it is a mistake to treat this question as one 
of racial or commercial discrimination. There is no discriiBina- 
tion. There is only a matter of equalisation. There is common 
ground that in the past Europeans have had far wider scope than 
Indian merchants. Therefore if in the future Government of India 
subsidies are given and help extended to Indian orgaiiivsations 
exception should not be taken to the same. TTiitil we are able to 
consolidate our internal wealth and provide for its utilisation for 
the countr^^’s economic development we recognise the value of 
external capital as a factor in assisting that development. At the 
same time our policy must be directed towards stimulating the 
flow of capital from internal sources. As this must be our first 
concern we must be able to take any measures we consider desirable 
or necessary to foster and give preference to Indian investors. If 
that is discrimination between the British commercial community 
and Indiau-born subjects then we must be free to take such action 
as is contemplated in the Report of the External Capita] Committee 
and I would mention that the European members of that Com- 
mittee were Sir Basil Blackett, then Einance Member, and Sir 
Charles Innes. the then Commerce Member, who is now Governor 
of Bimna, who were both officials, while Sir John Bell and Sir 
Walter Wilson were the two non-official European members. We 
must claim the right to discriminate in the interests of our own 
people when we find it is in India’s interest to do so. That does 
not mean to say we have any desire to discriminate against Euro- 
peans or British traders in India. 

All it moans is that we cannot forego the right, unqualified 
in any way, to shape our economic policy in the Interests of Indian 
nationals. If at any time we do'''vSo, it e-an only 'be in very excep- 
' tional 'dasas;,. "if, otir; European, claim that this power- 

should not rest with- the Ldgislettiire and' they desire that they may 
have the right ’Another frito such as the Supreme 

Court or the t/do think any sensible Indian 

would oppose/sueh ah 
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, Uierefore,. wiiile perfectly., ■willing, to,, assure tlie Britisli coei- 
iiiercial coiiiriiii,Eity in India,.' and also for tkat matter ail other 
lion-lnclian conininiiities, that ‘ we have no intention of injuring 
their legitimate interests, we cannot- possibly accept, the principle 
that ; the .autonomy of a self-goYerning India should ■ in the .natter 
of,,coiiiiiiercial policy be in any .way inferior to that, of other free 
people, whether they be free as an independent . nation or a self- 
goTerning. Dominion. 

: 111 the course of the discussion ' which preceded the agreenient 
on the amended clause 14 the argument ■ was ■ advanced that, no d,is- ■. 
eriinination. could be permitted between one British subject anci 
'■another' in, India; bnt what is. the position, My Lord, in '.regard to 
Indians in the Dominions . and ■ certain British Colonies ? ' There 
there is discrimination galore- ■ How unreal is' this' British, citizen- 
ship if such discrimination is permitted in so many parts of the 
Empire. Also, while on the question of citizenship, if an Indian 
citizenship were created as suggested in the amended; 'Nehru 
Report, and supposing the Indian States for some reason refused 
to come into it, you would have a position where it would be legi- 
timate for the Federal Government to discriminate against an 
Indian in Indian India, but not against an Englishman in Bombay 
'■or Calcutta. Citizenship may be an ultimate solution, but. until 
that time comes India cannot permit anj limitation of her power 
as an autonomous people to discriminate in favour of what she 
regards as Indian interests. 

No assurance, however carefully worded, no statutory safeguard, 
will be of any use unless behind it there is the good will of tlie 
Indian people. The recent boycott provided an important example 
of discrimination. There might be a statutory or other safeguard 
for the British mercantile community against discrimination, but 
what use woiild that be if circumstances such as unfortunately 
obtained last year and earlier this 3"ear were repeated at any time 
in the future? 

Again, My Lord, my European friends will admit that whatever 
safeguards are introduced will be only temporary, that is' to say 
for the transition period. If, therefore, it is proposed to intro- 
duce safeguards which will be regarded as irkBome by Indians, 
then when there is complete self-government in India the Legis- 
lature will try to get rid of them much quicker; but, what is more, 
the tension between the two communities will remain as severe as 
unfortunately it has been for the last two years. There can only 
be one safeguard against discrimination for all times; that safe- 
guard is good will and co-operation. If that has been absent in 
the past it is in some measure due perhaps to the position of 
privilege enjoyed by our European friends in India. Mr, Gandhi 
has said that he wishes them -to -cease to be rulers and to become 
friends. He further said that as friends they cannot claim 
privileges. ' He, adds that- nne 'gives' guarantees to enemies, not to 
' friends. The future of the . European community in India _ really 
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aepends on the extent to which this community is prepare'd to: 
identify itself with India’s interests, and to the extent to which 
Europeans in India are prepared to regard themselves as partners. 
This we hope will be brought about as the result of the present 
Conference. 

What England needs most is the maintenance and the continu- 
ance of her trade with India which is her largest market, and 
this will be sufficiently safeguarded and secured, even in a self- 
governing India, if our country is now released from the apron, 
strings by which it has been tied for so long to Great Britain. 

'■Mr, GandM : Lord Oliancellor and friends, I 'would like to 
tender my congratulations to Mr,. Bentliall on liis very temperate 
.statement,,, nnd I wish that he could liaTe.seeii his waj- not to^ 
'Spoil that, admirable statement ' by importing two sentiiiieiits. One 
'sentiiiieiit expressed l3y him was practically that , Europeans ' or 
Britishers claimed wliah thej^ are claiming because of their having" 
conferred certain benefits on India. I wish that he could have 
omitted this opinion, but having expressed it there should Lave 
been no surprise expressed, as was expressed by Lord Beading, that 
there was a courteous retort from Sir Piirsliotamdas Thakurdas,. 
and now, as we have heard, reinforced by Sir Phiroze Sethna. I 
wish also that he could have omitted the threat that has been used, 
in that statement on behalf of the great corporation that he re- 
presents. He said that the European support to the national 
demand was conditional upon Indian nationalists accepting the 
demands of the European community expressed by Mr. Benthall, 
as also, not stated in this statement, but we liad it, unfortunately, 
a few days ago, the separatist tendency expressed in the demand 
for a separate electorate, and their joining that separatist combi- 
nation about which it was my painful position to speak the other 
dajr. I have endeavoured to study the resolution passed at the- 
last Conference, I want to read that resolution again, although 
you are familiar with it, because I shall want to say a few things^ 
in connection with that resolution : — 

At the instance of the British commercial community 
the principle was generally agreed that there should he no 
discrimination between the rights of the British commercial 
community, firms and companies trading in India and the 
rights of Indian-born subjects.’’ 

The rest I need not read. 

I am extremely sorry, in spite of the great regard and respect 
lyntertain for Sir Tej Bahadur Sap'ru:and Mr, Jayakar, to have 
td4i*eni from' this wsweeping'resolutipn'i' ' L^was therefore delighted 
..yesterf’^ 'when Sir Tej. Bahadur Sapru ' readily admitted that it 
was wa^e-and that it.yWas '^niceptibk of 'improvement. You will 
see the gememl''©h»racfer;;'<rfr&fe''^t^ if you' ^ will carefully 

study it,. . Thnre between the rights- 
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of t-Iie Britisii mercantile conimxinitT^' firme: ancl eompaiiies tracliiig: 
in India and iiie riglits of Indian-born , subjects. • If I IiaTe inter- , 
pretecl tliis eorrectly, I think' tbat .it is a terrific thin,g% and I, ■ 
for one, coiikl not possibh- commit 'the' Congress, to a resolution 
of this character, mu'cli less 'Commit the future Government of India. 

There is here no -qualification whatsoever. The rights of the- 
British commerciai community are 'to stan.d on exactly the same 
footing as those of Indian-born subjects. Therefore it' is . not as . 
.if .there is merely not to be any racial ■discrimination, or anything 
of' that Idnd, but here .the British' commercial community are to- 
enjoy 'absolutely' the same rights as Indian-born subjects. ..I wunt, 
to. state,' with all the emphasi's 'that I can command, that I couM., 
not even endorse the formula that the rights of all Indian-born 
subjects themselves could even be guaranteed ' as equal. ' I ' Shall 
show you the reason presently. 

I think that you will readity grant that the future Government 
of India would be constantly obliged (to use the admirable phrase 
used just now by Sir Phiroze Sethna) in order to equalise condi- 
tions to do what the existing Government has neglected to do, 
namely, .: eontinually to- discriminate in favour of the famishing" 
Indians against those who have been blest by nature' or by the 
Government themselves with riches and other privileges. It will 
be necessary for the future Government, perhaps, to provide 
quarters free for Labour, and the monied men of India might say 
If you provide quarters for them you should give corresponding 
grants to us, although we do not require quarters of that nature/^ 
It would undoubtedly be discrimination in favour of poor people,, 
and the monied men might then say, according to this formula,, 
that it would be discrimination against them. 

I therefore venture to suggest that this sweeping foimula cannot 
possibly be accepted by us in this Conference when we are trying 
to assist His Majesty^s Government — so far as they will accept 
our assistance — in shaping the future constitution of India. 

But having said this I want to associate myself completely 
with the British merchants and European houses in their legiti- 
mate demand that there should be no racial discrimination., I, 
who had to fight the great South African Government for over 
20 years in. order to resist their colour bar and their divScriminating 
legislation directed against Indians as such, could he no party to 
discrimination of that character against the British friends Vho- 
are at present in India or who may in future seek entry. I speak 
on behalf of the Congress also. The Congress too holds the same 
view. 

Therefore instead of this I would suggest a formula somewhat 
OB these lines,, a formula for which I had the pleasure and privilege 
of fighting General Smuts for a number of years. It may be cap- 
able of improvement but I simply suggest this for the consideration 
of this Committee and especially for the consideration of European 
friends. disqualification not suffered by Indian-born citizens 
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,of tlie State sliali be imposed upon any persons, lawfully residing 
in or entering India merely- — I emphasise tlie word merely " ’ 
—^* 011 the .ground of racBj colour, or religion,’^ I tliink tlial this 
is an ..all-satisfying formula. Ifo Governineiit could . possibly go 
beyond’ .this. I want to, deal briefly with the iiiiplicatioiis of this, 
and the implications of this, are, I am sorry to say different from 
the -dediictions that Lord ' Heading drew or sought .to draw from 
last ■ year‘’s formula. There would be no discrimination in -this 
formula against a single Britisher or for that .matter against a 
single European as such. -,.T propose. here to draw no distinction 
whatever between Britishers or- other Europeans, or ximericans-: or 
Japanese. I would. nor .copy the model of the Britkli Colonies or 
the British Dominions which have in my humble opinion disfigured 
their Statute Books by importing legislation essentially based upon 
distinctions of colour and race. 

.India free, I- -would love to think, would give a differen.t kind 
of lesson and set a different kind of example to the whole world. 
I would not wish India 1o live a life of complete isolation whereby 
she would live in water-tight compartments and allow nobody i.o 
enter her borders or to trade within her holders. But, having- 
said that, I have in my own mind many things that I would have 
to do— to repeat that expression — in order to equalise conditions. 
I am afraid that for years to come India would be engaged in pass- 
ing legislation in order to raise the downtrodden, the fallen, from 
the mire into which they have been sunk by the capitalists, by the 
landlords, by the so-called higher classes, and then, subsequently and 
scientifically, by the British rulers. If we are to lift these people 
from the mire, then it would be the bounden duty of the National 
Government of India, in order to set its house in order, continually 
to give preference to these people and even free them from the 
burdenvS under which they are being crushed. And if the landlords, 
5iemindars, monied men and those who are to-day enjoying privileges 
— do not care whether they are Europeans or Indians — If they 
find that they are discriminated against, I shall sympathise with 
them, but I will not be able to help them, even if I could possibh'^ 
do so, becauvse I woiild seek their assistance in that process, and 
without their assistance it would not be possible to raise these 
people out of the mire. 

Look at the condition, if you will, of the untouchables. The 
law has to come to their assistance and set apart miles of territory. 
At the present moment they hold no land; at the present moment 
they are absolutely living at the mercy of the so-called higher 
castes, and also, let me say, at the mercy of the State, They can be 
removed from one quarter to another without complaint and without 
■’ see the assistance of law., ^Well, the first act of the 
Legislature Vill then he to see that,' in-order somewhat to equalise 
conditiohB, 'thesq people ate" given' grants freely* 

: - From whose' pqehets’ are 'th^so-'^ants to, come? Not from the 
pockets of not ^^ing' to drop money for the 


Ii0» 


sake, of tke .State. They will naturally: ,come.,',from ' the moniei' 
classes', imcliiding, the Europeans. Will they say,' .that .this .is dis.- 
crimination,? .They "will be able to see that this .is no discrimination 
against, the.m.. because they-are Europeans; it will be discrimination 
against, .them, because they have got money and. the ..others have 
got no money. ■ It will be, therefore, a battle between. the haves ” 
and .the have-nots"”; and if that is 'what isTeared, I am afraid 
the Ifationai Government will not be able to ' come into .being if 
. all those classes hold the pistol at the heads of these dumb millions 
and say : Yon shall not have a Government of jmiir own iiriless, you : 
guarantee our possessions and oxir rights. 

I think I have given sufficiently an indication of what the Coii- 
gress stands for; of the implications of this formula that I have 
suggested. On no account will they find that there has been dis- 
crimination against them because they are English or because they 
are Europeans or Japanese or any other race. The grounds that 
will be applicable to them for discrimination will be also the 
grounds for discrimination against Indian-born citizens, and there- 
fore I have got another formula also, hurriedly drafted because I 
drafted it here as I was listening to Lord Reading and as I was 
listening to Sir Tej Bahadur Sapru. The second formula that 1 
have got with me is in connection with existing rights : — 

Yo existing interest legitimately acquired, and not being 
in conflict with the best interests of the nation in general, 
shall be interfered with except in accordance with the law 
applicable to such interests.” 

Here, too, I would explain shortly what I have in mind. I 
certainly have in mind what you find in the Congress resolution 
in connection with the taking over by the incoming Government 
of obligations that are being to-day discharged by the British Go- 
vernment. Just as we claim that these obligations must be examined 
by an impartial tribunal before they are taken over by us so should 
existing interests be subject to judicial scrutiny whenever necessaiy. 
There is no question, therefore, of repudiation hut merely of taking 
over under examination, under audit. We have, some of us here, 
mme of UvS who have made a study of the privileges and the 
monopolies enjoyed by Europeans, but let it not be merely 
Europeans; there are Indians — I have undoubtedly several Indians 
ill mind — ^who are to-day in possession of land which has been prac- 
tically given a'way to them, not for any service rendered to the 
nation but for some service rendered, I cannot even say to the 
Government, because I do not think that the Government has bene- 
fited, but to some official; and if you tell me that these concessions 
and these privileges are not to be examined by the State I again 
tell you that it will be impossible to run the machinery of govern- 
luent on behalf of the have-nots, on 'behalf of the dispossessed* 
Hence you will see here that there is nothing stated in connection 
with the Europeans. The second formula also is applicable equally 
to the Europeans as it 'ie' applicable to Indians, as' it is applicable, 
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to Sir Piirsliotaisidas Tiiakurdas and Sir Pliiroze Setlisaa. 1: 

. "tkey liaYe obtained concessions wbieii ha-Te been obtained beeaii-t* 
'■tliey did some service to the officials of the day and got some miie> 
of - land,' well, ii I -bacl tlie possession : of ' the OoTernnient, I would 
■r|iiickly dispossess them. I would . not 'consider them because tbey 
are Indians, and I would Just as. readily dispossess Sir Hubert Carr 
or Mr. Bentball, however ac|mirable they are and however fiiendiy 
tliey are to me. They may stand me fifty dinners, Init they will 
not stand' in the- way of my dispossessing them. The la-w will be 
no respecter of persons whatsoever. I give you that assurance. 
After having received that assurance I am unable to go any further. 
'So that is really what is implied by legitimately acquired ' 
that every interest must have been taintless, it must be above 
■suspicion, , like Oaesards wife, and thei’efore we siiail expect to 
examine all these things when thej^ come under the notice of that 
■ ‘Government. 

Then you have not being in conflict with the best interests 

the nation.^’ I have in mind certain monopolies, iegitimatelv 
acquired undoubted^, but which have been brought into being* 
in conflict with the best interests of the nation. Let' me give you 
an illustration which will amuse you somewhat, but which is on 
neutral ground. Take this white elephant which is called Xew 
Delhi. Chores have been spent' upon it. Suppose that the future 
Governin.ent comes to the conclusion that this white elephant, 
rseeing that we have got it, ought to be turned to some use. Imagine 
that in Old Delhi there is a plague or cholera going on, and we 
want hospitals for the poor people. What are tve to do? Do you 
'Suppose the National Government will be able to build hospitals, 
•and so on? Nothing of the' kind. We will take charge of those 
buildings and put these plague-stricken people in them and use 
them as hospitals^ because I contend- that those buildings are in 
■conflict with the best interests of the nation. They do not represent 
the millions of India.- They may be 'representative of the inoniecl 
men, who are sitting at the ' table they may be representative of 
His Highness The Nawab- Sahib' of Bhopal or of Sir Purshotamdas 
Thakurdas or of Sir Phiroze Sethna or' of Sir TeJ Bahadur Saprii, 
'but they are not representative of those wdio lack even anywhere 
io sleep and have not even a crust of' bread to eat. If the National 
Government comes to the conclusion that that place is unnecessary, 
'no matter what interests are 'concerned, they will be dispossessed, 
■and they will be dispossessed, •!■ mat' tell you, without any com- 
pensation because if you ■ want-'"' this Government to pay com,pensa- 
' 'tion it will «have to rob Peter '-to; -pay' Paul, and that would be 
. 'ImjxssdWe. ^ , - 

I am trying to h-umOnr yon in orcler to present tliis bitter pill, 
for it is a Mtfer pill wbicb bas .gqi.to;:be swallowed if a Govern- 
ment as Congress imneeitfea it-coia^nio being* : I bave no desire 
to deceive yon; I bave dwjcre, ‘inloepdeT to take away something 
from here, to 'deceive ly^‘ inl5d ^be:';|^ will be 
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•qiiiie alriglit. I want,; on' .'belialf ■ of the Congress, to lay ail the 
■■cards on tiie talile. I want no mental reservation of any deserip- 
tion whatsoever: and then, if -.the' ■ Congress position is acceptalde, 
nothing will please me better, but if that position is not acceptable, 
if to-tla}" I feel I cannot possibly touch your hearts an.d cannot 
carry you with me, then.. the- Congress must , coiitiiiiie to waiid.e]‘ 
and must continue the process of prosel'ytisat.ion until you are ali 
converted and allow the millions of India to .feel that at lust they 
have got a ]N*ational Governm.ent. 

Up to now, no one has said; a ■word in comieetion with two lines 
whioli appear at the end of this resolution, namely : — 

was agreed that the'. -existing rights of the European 
community in India in regard to criminal trials should be 
maintained/^ 

I must confess that I have not been able to study all the impli- 
■cations of it. I am glad to be able to say that for some days I 
have been engaged in carrying on friendh^ — absolutelj' friendly — 
and private conversations with Sir Hubert Carr, Mr. Bentliall, and 
some friends. I was discussing this very theme with them and I 
asked them to tell me what these two things meant and they said 
ii was the same thing for the other communities. I have not 
ascertained what is the meaning of the same thing for the other 
commiinitievS. It means, I suppose, that the other communities 
also may demand their own Jury* This refers to trial by jury. 1 
am afraid I cannot possibly endorse this formula. 

Mr, Jinnali : May I correct you, Mr. Gandhi ? It refers not only 
to juries but to the tribunals, the tribunals which will try Europeans 
and Indians, and there are many other distinctions! It is not 
merely the Jury. 

Mr, Oandhi : I did not know that. That is why I said I had 
'iiot studied it. If there is something more you will pardon my 
ignorance but I could not possibly be a party to such reservations. 
I think that a N’ational Government cannot possibly be shut in 
by these restrictions. All the communitie'S to-day who wdll be the 
future Indian nation, must start with good will*^ must start with 
mutual trust or not at all. If w;e are told that we cannot possibly 
have responsible government that will be a state of things one 
can understand. But 'we are told there must be all these reserva- 
tions and safeguards. It would not be liberty and responsible govern- 
ment but it would be all safeguards. Saiegniards would eat away 
the wdiole of the Government. I was trying this morning to find 
something analogous and I came to the conclusion that if all these 
safeguards are to be granted and all the talk here takes concrete 
shape and we are told that we are to get responsible government 
if will be almost on a par with the responsibile government that 
prisoners have in their Jails. They too have complete independence 
immediately the cell locked and the jailer goes.' ■■The 

prisoners inside that cell about 10' ft, square or t ft. by 8 'ft. have 
complete ' independence. '1, do "'not ask for that kind *of complete 
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iiiciepeii deuce y witii the Jailers safeguarding conifortablj tlieir owb 
riglits*' 

■Therefore ,! appeal to :.our Emopeau friends that they . sliouid 
withdraw this idea of safeguarding their rights.' ,1 ¥eii,ture to 
suggest that the two formulae that I have put forward slioiiici be 
adopted. You. may cut them about'iu any ma.B.ner you like. If the 
wording is not satisfactory by all means suggest some other word- 
ing. But outside these formulae of a negative character w’hereby 
there is no bar sinister placed against you I venture to say you may 
not— shall I say dare not — ask for more. So much wd.th reference 
to existing interests and future trade. 

Mr. Jayakar was talking yesterday about key industries and I 
propose to associate myself entirely with the sentiments that he 
e:^ressed. I do not think that I need take up your time by talking 
of what importance Congress attaches to key industries. The 
Congress conception is that if the kej^ industries are not taken 
over by the State itself the State will at least have a predominant 
say in the conduct and administration and development of the key 
. 'industries,' 

A poor undeveloped country like India is not to be judged as a 
highly developed individualist is land like Great Britain may be* 
What is good for Great Britain to-day is in my opinion in 
many respects poison for India. India has got to develop hex 
own economics, her own policy, her owui method of dealing with 
her industries and everything else. Therefore, so far as the key 
industries are concerned, T am afraid that not merely the Britishers 
but xnany will feel that they are not having fair play. But I do 
not know what is the meaning of fair play ’’ against a State. 

And then about coastal trade too, the Congress undoubted^ has 
the greatest sympathy with the desire to develop national coastal 
trade; but, if in the Bill about the coastal trade there is any dis- 
crimination against Europeans as such, I will Join hands with the 
Europeans and fight that Bill or the proposal w^hich discriminates 
against Englishmen because they are Englishmen. Bxit there are 
the vast interests that have come into being. I have travelled fairly 
frequently up the great riverways of Bengal and I travelled years 
ago up the Irawaddy. I know som.ething of that trade. By eon- 
cessions, privileges, favours, whatever you call them, these huge 
corporations have built up industries, built up companies and built 
up a trade which does not admit of any opposition whatsoever. 

Some of you may have heard of a budding company between 
Chittagong and Eangoon. The directors of that company, poor 
' strutting Muhammadans, came to me in.Bangoon and asked me if 1 
could do "Anything. My whole 'heart 'went .‘out to them, but there 
was nothing fo .he done.'"'' What, could -'he done? There is the 
mighty British: ' Jndia '$team,,Hayi^^ Company simply under- 
selling this budding ‘company and '.practically taking the passengers 
without any passEgr"'inon^ quote- instance after 

instance of that it 'h .not,, because it is a 
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BriBisli eoriipaiiy. If it were -an ■Indian oonipaiiy that had usurped 
this thing it woeM be the .same,. Supposing^ an liicliaii companj 
was taking away capital, as to-day -..we have Indians wdio instead 
■of inrestiiig their capital in India invest their capital or invest 
tlieii* iiionies outside India. Imagine that there wns a huge Indian 
corporation that was taking away all its -'profits . and :in vesting them 
in some other parts of the. wwld,. fearing that, the Jlatiorial Govern- 
iiient was not going along- a. correct policy,; .and .therefore in order 
to keep their money intact they were taking away that money out- 
side. Go a little step further with me .and say that tliese Indian 
directors in order to organise in. a most scientific, finished and perfect 
manner brought all the European skill that they could bring there 
and did not allow these struggling’. -corporations to come into being, 

I wmuld certainly have .something -to -say and have legislation in 
order to protect the companies like the Chittagong company. 

Some friends could not even float their ships along the Irawaddy. 
They gave ino ' chapter and verse in order to assure me that it 
became utterly impossible; they could not get their licences, they 
could not get the ordinarj^ facilities that one is entitled to. Every 
one of us knows what money can buy, w'hat prestige can buy, and 
when such prestige is built up which kills all the saplings, it 
becomes necessary then to use the expression of Sir John Gorst 
which he used froty-two years ago — that it then becomes necessary 
to lop off the tall poppies. Tall poppies ought not to be allowed 
to crush these saplings. That is really the case on behalf of the 
coastal trade. It may have been clumsily worded, the Bill. That 
does not matter, but I think the essence of it is absolutely correct. 

About the citizenship , that is the last thing. Well, you have 
the definition from the iSTehru Eeport. Naturally the Nehru Com- 
mittee had to consider situations as they arose, and therefore there 
were several changes rung on the original description ; but I would 
like this Committee to realise that the Nehru Eeport is — I am sorry 
to have to say it, but it is so — ^to-day a back number. Even the 
late Pandit Motilal Nehru was obliged to say that, not because we 
wanted to treat that Nehru Eeport as a back number. The Nehru 
Eeport is undoubtedly a compromise between several positions. 
Though not a member of the Committee I knew exactly what w^as 
happening, because I happened at that time to be in India, to be* 
in touch with the members of the Committee, and therefore I know 
something of the history of that Eeport and how that Committee 
also came into being. I am not going to weary you with the 
details of the history of that Committee, but, as you will see, that 
Eeport is based upon the idea that we were to have Dominion 
Status. Well, the Congress has taken several strides further. The 
Congress had to forget that Eeport in connection with the Hindu- 
Muslim-Sikh formula, as it has been obliged to forget that Eeport 
about many other things. Although the Nelmi Eeport is a creation, 
,or the Nehru Committee is- in the first instance^ a creation of the 
Congress, I am not able, therefore, to say that we will be able 
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to-daj’ to swear by ererytlimg that appears there.. , Beyo.a.£i , tfet I 
do not waiit jiist. liow 'to go» 

.The clefiB,itio,n., of citizen is a terrific job. I coiiid not possibly 
nadertake on the .spur of the moment to present, as I iiiidersTaiKl 
the Congress mentalitT of to-day, -what will comiiiend itself to tlie 
Congress or what will commend itself to me. ■ It is, as I say, a 
m.attei* on, whicli I would li.ke to confer with' Sir TeJ' Bahadur Saprii 
and other^ friends and .try to understand what is at the back of their 
minds, hecanse I must confess that -ontBf -this disciision I have not 
been able to reach the heart of the,-lMngy. ' . I lia¥e made the Congress 
position absolntety clear, that we do 'not want any racial discrimi- 
nation, but after having cleared that position I am not called 
upon .BOW to give a sniiiniary decision for the opinion of the Congress- 
ia connection with the definition of the w^ord citizen C’ Therefore 
I would simply say in connection with' the word citizen that 
I reserve my opinion as to the definition entirely for the time beings. 

Having said this. .1 want to close with this remark. I. do not 
despair of finding a common formula that would satisfy the 
European friends. The negotiations in which I was privileged to 
be a party are, I think, still to continue. If my presence is required 
I will still attend that little committee meeting. 

The idea is to enlarge it and give it a little less informal shape 
and find out a common basis. 

Ill spite of what I have said, I do not despair of finding a 
comm.on formula, but having expressed that hope, I would again 
hark back to the point that, so far as I can understand it, I can- 
not think of any detailed scheme which could be incorporated in 
the constitution. What can be incorporated in the constitution 
is some such formula as this, round which all kinds of rights can 
arise. 

There is no conception here, as you see, of doing anj’thing 
administratively. I have expressed my own hope in connection 
with the Federal and Supreme Court. To me the Federal Court 
is the Supreme Court ; it is the final Court of Appeal beyond which 
there would be no appeal whatsoever; it is my Privy Council and 
it is the Palladium of Liberty. It is the Court, to which every 
person who is at all aggrieved can go. A great jurist in the 
Transvaal — and the Transvaal and South Africa generally have 
undoubtedly produced very great jurists — to whom I used to go 
for assistance when I was a youngster, once said to me, in regard 
to a very difficult case, Although there may be no hope just 
now, I tell you that I have gitided myself by one thing, or else 
I should not be a lawyer ; the law teaches us lawyers that there is 
absolutely no wrong for which there is no remedy to be found in a 
Courts of law,, and if Judges say', there, is no remedy, then those 
Judges : shonld be imiaediately unseated^’* I .say that with all 
cleferepace to you, Lord Chaneellorw: 

I therefore ihiiih Triends may rest assured 

that the friture f^eral ^ them" away empty- 
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liancleci, as we expect' to go away- empty-liancled if we do not liare 
tlie favour of tlie Ministers who are the- present advisers of His 
Majestv. I am still, hopingt-hat- we shall Iia-ye .their ear and get 
round tlieir better side, -and- then .we may hope to go away with 
something substantial in our pockets ;■ but, whether we go away 
with anytliiiig substantial .in our pockets or, not, I hope that if the 
'Federal Court of niy .dreams '■comes, into ,, being then the Europeans 
•and everybody^ — all the minorities— may rest, assured that that 
Court will not fail them., though a -puny individual like myself 
may fail them. . . 

Chairman : We a^re very much obliged to Mr. Gandhi for that 
speech. If you will allow me to say so, everybody must be im- 
pressed by tile earnestness and sincerity with which he advocates 
his ideals, and I thank him very much indeed. Perhaps he will 
be good enough to give me those two formiilse. 

^Sir Tej Bahadtir Sa:f ru: I should like to ask Mahatma Gandhi 
to explain one part of his speech, in regard to which there is some 
doubt in my mind. Does he propose that the JTational Government 
of the future should examine and investigate the title to property 
of everyone, and if so w'ould it be any title acquired within a 
certain period of time or not ? What is the machinery he proposes 
to bring into existence for the examination of that title and does 
he propose to give compensation at all, or that the National 
Government should simply expropriate property which according 
to his view or the view of the majority seemed to have been wrong- 
fully acquired? 

' . - m ' ^ 

Mr, Gandhi: If you will give me permission I will certainly 
■answer those questions, which are very legitimate, questions. ,t 
have really given my view. So far as I understand, it is not in- 
tended that the administration should do the thing: eveiudhing that 
is done will be above board. 

It will be done by legal machinery. All these claims . 

Sir Tej Bahadur Safra: That is what I want to know. What 
is that legal machinery to be? 

Mr, Gandhi : I have not at the present moment thought of any 
limitation. I think that there is no limitation running against a 
wrong. 

Sir Tej Bahadur Saffu: Under your National Government 
therefore no title in India is safe? 

Mr, Gandhi: Under our National Government the Court will 
decide these things, and if there is any undue fear about these 
tilings, I think it is possible to satisfy every legitimate doubt, I 
have no hesitation in' saying that generally speaking this is a 
formula which should be: accepted. Where complaints are made 
that there are illegitimate rights acquired it should be open to the 
Courts of law to examine thosa'’ rights. I am not going to say to-day 
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ill' taking o¥er tiie GTOTerniiient that- I shall examine 11.0 rights 
•whatsoever, no titles that have heen acq.nirecl. . 

Chairmmi: 1 think each of ■ will , consider most carefully 
what the other has said and we will consider what both of yon have 
'said» . 

Pandit il/. Jf. Malami/ya: After the very exhaustive speech , of 
the Mahatma Gandhi I do not propose to detain the Ooinmittee 
very long. I wish to make a^, few .points quite plain-. - We are all 
agreed that there shall be no' discriniination against Eiiropeaits 
trading in India and no wrong done to them,.- They shall be dealt 
with Justly and fairly. On that point there is' general agreement.,. 

Chairman : Would' yon rather continue at -onr next meeting h '. 

(Thei'Commiittee -adjourned at 4-20. -prm,) ■ 


PiocEEBijiras or the Fiftieth Meetixo of the Fe-deeal Structoee 
Committee held ox Tuesday, 24th November, 1931, at li-0 

A:..M-.'.- 

Com m ercial Discrimmatio n — concluded . 


Mr, Iyengar : Lord Chancellor, I had not intended to intervene 
in the debate, bnt a number of points have been raised by Lord 
Eeading^s speech which still rec^uire clearing up ; and though, as I 
hope, the Right Honourable Mr. Sastri will refer to some of them, 
there are still some more of them that I think it is well that the 
Committee should face before coming to an end of the discussion 
under this head. I should at the outset express my gratification 
that Lord Reading has now fully realised that both at the time of 
the Nehru Report and since, there has been no disposition on the 
British-Indian side to adopt or approve of any principle of racial 
discrimination. But then His Lordship has asked that we, in 
framing the coiistitutioB, should make provision against possh 
bilities; and it is in defining these possibilities and the means of 
avoiding them that he has laid down propositions some of which, 
it seems to me, with all respect, it would be impossible for any 
self-respecting country establishing a responsible government to 
'"'■accept. He desires that the deflmtion of, citissenship should be 
wider than that discussed last year, m as tp^ confer equality of rights 
■' and’ oDDortunities with the Indian-horn citizens on Britishers tem- 


porarily .resident in India; xqr vae/purppBes, or trade, business or 
other occupation*^G He- ha^- gone/vlutther,^; and asked for the con- 
■ ferment of such flights on'-ithe-ahianl^. capitalists,, individuals, firms 
' or corporations, of Gr»t':^ri<|ain'xwh0. send'theif capital to, India 
for the purposes of M axe'the more thev 
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stall tbe protected ag^aiiist legislation 'tliat may affect tlieir rights or 
expectations. ■ '■ 

Lord Rsading : Maj^ I Just interrupt for one' minute ? I Mope it 
will not be taken, that that summary of 'what. I said is: correct. , 

Mf\ Iyengar: That is the impression that I, got. ■ 

Lord Remling : Well, I cannot argue about it, ./ The ■ words I 
used are on the record. I never, for exaniple, said that The, bigger 
the corporation the more it was to be protected. 

l/r,. Iyengar: Ho; but I believe, My Lord, what was, said was 
that there were very large interests which have been, developed , by 
big companies who have instituted themselves in India, and, Tour 
Lordship emphasised the importance of giving protection to them. 

speaking for myself, I think that while the proposition 
that protection should be secured by a properly defined law of 
citisienship is quite sound, I shall not agree that the definition shall 
make no distinction between the mere sojourner or resident and 
the citizens Indian-born or citizens domiciled after a defined period 
of residence. Much less could I agree that the definition should 
confer all rights of citizenship on absentee firms or corporatioiivS 
whose members will get, in addition to the full rights of their owui 
British citizenship, additional rights of Indian citizenship guaran- 
teed in this country by constitutional enactments. We have been 
told that the right ivS claimed on the basis of reciprocity. In so far 
as any such reciprocity exists hj the operation of the existing 
Statute of naturalisation in England, my claim is that in this 
respect we and our future Government should be placed on exactly 
the same footing as other Dominions. 

The Imperial Parliament — I speak subject to correction, but on 
the autliority of Professor Keith — possesses the unquestioned right 
of defining the conditions wdiich make a man a natural-born British 
subject. Eesidence in any part of the Empire is equivalent to resi- 
dence in the United Kingdom as a qualification for admission to 
British nationality; but, while there is a law of British naturalisa- 
tion, there are also Colonial laws of Colonial naturalisation, and 
after the British Hatioiiality and Status of Aliens Act of 1014, 
naturalisation in the United Kingdom was no longer to confer the 
status of a British subject in any Dominion, unless that Dominion 
should adopt by legislation the provisions of that Act, and when it 
did so it conferred both Dominion and Imperial citizenship rights 
on those qualified for them . 

But, My Lord, as Professor Keith has pointed out, of even 
greater constitutional importance was the action taken by Canada in 
Sefining, within the broader circle of British citizens, the narrower 
class of Canadian citizens. The term was first adopted for a 
limited purpose, that of immigration, when it was desired to make 
clear what persons were so connected with Canada as to be exempt 
from the provisions of the immigration legislation; but a wider 
use of it was rendered necessary by-, the creation of the Permanent 
Court of International Tustice^,' Under the Statute of that body, 
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it is impossible for two Jiationals of one Power to be eleetecl Jwlges;: 
and a, s, Cana da,, in virtue of its indepeiideiit mmiibersMp ■ of . tie 
League of ^N’ations.^ wms also : an independent member of tie Coiirty.. 
it was . necessary to. secure tiat if a Canadian were elected lie would, 
not be refused a seat because a British member was. elected. 

Caiiadiaii nationality, . therefore, is ascribed by an Act ' of . 192,.I 
to all Canadian citizens as defined '.m the ImniigTatioii ^Act .of .1910, 
to their wives and to the children of ' Canadian nationals , born' out 
of Canada. Tinder the Act of 1910 -a .Canadian citizen is any pe,rso,ii; 
born in Canada who ias not become. an alien, any British subject 
domiciled for three r^ears in Canada, .and ' any naturalised' alieii: 
who lias Canadian domicile. Analogous provision for the nation- 
ality of the Union of South' Africa was made by the Act of 1927, 
while the Irish Free 'State, by its constitution, conferred citizenship- 
on all persons domiciled in the Free State on tlie coming into force 
of the co'nsti'tiition, if born there -or ', in Isorthern' Ireland, or if 
either parent was born in Ireland, and so on. I do not want to- 
repeat it -all. ■ ■ ■ ' ' 

Mr. Sastri lias referred to the injustice and inequity of immi- 
gration restrictions on British Indians within the Empire, and the 
reservation for India of the right to resort to retaliatory measures. 
I want the princijile of this right to extend equally to commercial 
and industrial matters. Mahatma Gandhi^ s readiness to consider 
preferential arrangements in respect of the difficulties of Man- 
chester, for instance, will show that the problem of adjusting our 
mutual lights, obligations and equities so far as they now^ exist, 
is a matter which is not hejmnd the ability of our representatives to^ 
solve on the basis of perfect equality, freedom and goodwill. 

But a convention based on an agreement is one thing, and an 
injunction in perpetuity, so far as the constitution can impose or 
enforce it, restraining the future Federal Legislature from ever 
meddling, not only wuth existing and accruing rights,"'’ to use a 
phrase which is familiar in India, but wdth the expectations in 
investments by business connections, of concerns wdiieli have insti- 
tuted themselves in India, even whien national interests or emer- 
gencies demand it, is a different thing. It is a restriction of the 
fights of legislative sovereignty which no self-governing Legis- 
lature can accept with due regard to the future of the country, and 
wdiieh no Colonies, even when they have much less than full Domi- 
nion Status, accepted or recognised, and which the British Cfoverii- 
ineiit at all times discouraged its Governors, by despatches and 
instructions, from seeking to enforce through their reserve powders. 

For instance, if I may again quote Professor Keith, tlie powers 
of the Colonies in matters of the regulation of civil rights have also 
generous acknowledgment _ by 'the Imperiar Government, 
even in ' ^ very Amportant and^'heficate 'setmf cases in which 

Colonial legislation may bq’ deemed, to- bear with undue severity on 
persons not wideut the earliest days of the 

control of Coloni#i to insert clauses in 
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tlie instriictions to.tlie GoTeriiors' to piweiit asseHi., to Bills. aiiiiecl at 
iioii"resi(leii,t5, and this, point lias been raised infreqiiently' si'M the* 
.grant of ■ responsible goTeriiment.','- It is impoidant/to. note the atti- 
tilde, of ' tile. Imperial GoTernment,' which ' has. deprecated interven- 
tion on this .scope. As early as 1874 it adopted the attitude that , 
it would not interfere with . Canadian legislation affecting marine" 
telegraphs, -despite the allegation of the Anglo- Aineric,an. ;Coinpaiiy^ 
that its rights were being nnjnstly infringed. .In 1898,: the, whole- 
ciiiestion of intervention in local matters, even when non-residents-; 
were. affected, was, elaborately -dealt with hj Mr. Chamberlain -when ' 
lie refused to defeat the determination of the Newfoundland Goverii- 
nient to transfer to a private firm, for very inadequate considera- 
tion, a very large proportion of the assets of the Colony. Feeling 
in the Colony ran high, but the Secretarj^ of State ruled iiniin- 
peachably that the grant of self-Governinent carried with it the 
authority to decide on such issues. He admitted that ’’ if it was 
seriously alleged that the Act involved a breach of faith or the 
confiscation of the rights of the absent persons, His Majesty’s Gov- 
ernment would have to examine it carefully and consider whether* 
the discredit which such action on the part of the Colony would 
entail on the rest of the Empire rendered it necessary for them to’ 
intervene,” There liave*been similar cases in Australia, My Lord, 
but an even more striking case of refusal to intervene was seen in 
1920, when the Queensland Parlianient passed two Acts of a con- 
fiscatoiy cliaraeter. This remarkable legislation was only secured 
through the device of swamping the nominated Fpper House, a 
process carried out by an ex-Labour Minister, who had been rather* 
absurdly aj)pomted as the Lieutenant-Governoi*, and was at the 
time acting as the Governor in the latter’s absence. One of these 
Acts repealed the assurances given to the tenants of the Crown that 
on the periodic appraisements of rents of pastoral leases or grazing 
licenses the limit of increase would be fifty per cent. The second 
Act provided for the acquisition on unjust terms of the business of 
the Brisbane Tramway Company. The irregular mode in whieli 
the passage of these measures had heen carried through and the- 
unfair nature of their substance would have been afforded just 
O'roiiiids for Imperial intervention. It was not indeed seriously 
suggested that the Acts should be disallowed, but I suggested th-at 
the Imperial Government might properly ask the Queensland Gov- 
ernment to submit the question of the equity of the xicts to impar- 
tial arhitration — for instance, by the Privy Council under special 
reference. The plan was, however, rejected by Mr. Theodore, -the 
Premier, and the Secretary of State finally refused to intervene. 
The City of London, however,, was able to protect the interests of 
the pastoral tenants — largely London financed or controlled — and 
the tramway Company: for Mr. Theodore found that that money 
market was closed to Queensland until he came to a just settlement 
with the two bodies. 

Therefore, My Lord, the only -protection in such cases is that of' 
goodwill, and the development,, of; the play of the femes, based as> 
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miicli. oii its own slieer seif-interest as on justice and fair plat'* to 
ginircl against nnj .inequitable or' unjust legislation, Tbe attempt 
to make provision ■ against possibilities Iias' never ..availed where facts 
may. outgrow legal or' constitutional formulas, or where national 
opinion is' deteiiniiied to assert itself . You will not escape a capital 
levy in Eiiglaiicl merely by a proviso in a Statute or by dicta on 
the' sacred rights of property.' Tbe natural and obvious system of 
free trade and open competition is before oxir eyes, being broken into 
by anti-dumping duties and 'the threat of fifty , p.er cent, tariff in 
Great Britain, alfter all,. . "yGii, have.. Yo, : trust , tbe future Indian 
Legislature and Government, and try - and get, an' honourable under- 
standing on 3"our immediate filifficulties and apprehensions, and base 
the future on the .goodwill, thus created. .Do not ,. encumber the 
constitutional Statute , with clauses which c-an only provoke resist- ^ 
anee now and in the future, but frame them in a manner that will 
encourage the sense of freedom and equality in the Indian and 
Britisher alike. ' 

Mr, BefitJiall : That m whj, Mr. Iyengar, we were trying to 
come to an agreement. 

i¥r. lyengm : But we want constitutional government. 

Mr, Sastri: Just a few words, My Lord Chancellor, on this 
subject of discrimination. I take a somewhat narrow point of view 
from which to look at this question. I do not know the commercial 
and trading implications and consequences. 

In the framework of the British Empire the Dominions have 
certain powers which India devsires to enjoy just as well. I would beg 
my colleagues round the table, especially those who sit to the right 
of you, to remember that the main motive of the w'hole of this 
agitatirn is to get India on the status of a Dominion. Some of us 
realise, although not all, that in respect of the defence of liidia 
and external relations and paramountcy we cannot yet be a Domi- 
nion. It is with great difficulty that we reconcile ourselves to that 
situation. Before, therefore, any other disability or discrimination 
between us and a I)ominion is proposed and is accepted on this side 
it will he examined with the greatest possible care, and, unless its 
necessity is proved beyond challenge, it is not fair to expect us, 
speaking not onlj^ for ourselves but for our children and our 
children's children, to accept a limitation or a difference which may 
mean the sacrifice of posterity's interests. 

Now commercial discrimination is in the category of a very 
valued matter. It flows and has flowed in the case of India from 
political subordination. It is well known — rather I should say it 
is notorious — ^that we, the people of India, when we travel abroad 
within the Empire, even when we have been born and have been 
entiled ' for" generations in a dominion, ''are discriminated against. 
The'haforehf the British Empire ia such that freedom is given to 
a Dominion even to practise dmorimination upon its own nationals. 
!■ may go 'Settle in- SoullJfc;;iLfrioa^''T. may beget children there 
and my children may b^elici^iidfonj'ntill'they may be submitted 
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aBcl are ■ submitted to disGriminations'of aoiiost type. 

It happeB.s in Australia it liappens' in every Doiiiiiiioii. 

Great Britain itself, Mr. Benthall argued tlie 'Otlier day, does ' 
noticlisoriinmate against Indians. It is perfectly true. We enjoy 
Mere the status of full Britisli citizens. We recognise: it gratefully. ' 
Bxit when' Mr. Benthall proceeded to say, , at, th,e end' of one;, of his 
striking sentences : Therefoi^e India has,„no moral right .and eaniiot ■ 
ask for the legal power to impose 'discriminations npon.iis, it seems 
to me he went a little too far. 

J/r, Benthall : I think I, said., should not/’ not cannot.’i , 

Mr. Sastri: Well, I do not know the ininiite differences between 
British auxiliaries. ' 

J/r. Benthall: I am sorry. 

Mr. Sastri : ISow it seems to me that upon the power of Parlia- 
ment here thers is no limitation; if to-morrow it occurred to the 
Parliament of Great Britain to put disabilities upon onr people, 
there is nothing to prevent that being done. The powder, the full 
freedom, to act is there, but there is forbearance as well. 

Chairinan : I hope good sense as well as good wall. 

Mr: Sastri : When this matter was discussed with great anxiety 
last year this fact was recognised — ^that India, too, should have the 
same freedom, but that she should be asked hj mutual arrange- 
ment to exercise the same forbearance tow^ards the people of Great 
Britain and Ireland as that people exercise towards the people of 
India. I think that was the position last year. When we stipulated 
that there should be a convention based upon reciprocity w^e meant 
that the legal power to act if necessary should be there, but that 
the forbearance should result from a convention based upon reci^i 
procity. That preserved our self-respect, and we, therefore, accept- 
ed it with satisfaction. That was where the .matter stood last yeai*. 

I do not know^ what has happened since, but our friends seeni no^v 
to take the matter a good deal farther. When Mr. Benthall says 
India has no moral right and should not ask for the legal power, 

I should like to know why she should not ask. Give her the legal 
power as you contemplated last year, and then get her, upon a 
reciprocity convention, to forbear even as you have honourably 
forborne. You will find that she will respond handsomely. Why 
is she now, merely because she asks for Dominion Status, told 
beforehand, '' Yes, you may have Dominion Status provided you 
cripple yourself to this extent. We want to impose a disability 
upon you' by law.’’ That seems to me, My Lord Chancellor, to 
take the matter into a sphere where the self-respect and the national 
dignity of the Indian people are hurt, and hurt, it seems to me,, 
unnecessarily, • 

I beg Lord Beading, who has personal experience of this matter, 
which he will recollect in the days when he was Viceroy and had 
to deal with troubles in Kenya and South Africa and all over the 
Empire, to see whether' it, is .really necessary to take this matter 
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%ejo2icl the slage to, which it was. taken last year... whether he will 
.lend his support to, the demand now made upon the people oi India 
that before they can be adTanced constitutionally they should be 
bound hand and foot in a' way in which Great Britain is not boimiL 
in a way in which no Dominion is bound. I subniit that this is to 
ask for something* which is a' mere irritatioiij and no addition to 
the forces of good wdll and mutual confidence. I beg* my British 
■friends carefully to consider whether , it is necessary to ask that 
constitutional guaraiitees of 'this kind., which can only be worked hx 
■the Viceroy, acting singly, which' means' by-'the Viceroy acting, as ,we 
know only too well by a recent example, under the direction of the 
India Office here, should ■ be 'imposed — to consider why such a 
‘disability should be imposed upon India before she is admitted even 
to the possibility of being a Dominion. > 

■ Now, if our restrictions are to, be 'in the best interests of India, 

:as on the authority of the late Labour Government the Viceroy 
recently announced to India, I should like to know how this is in 
the best interests of India. Have we had political powder before 
within the British Commonwmlth and mis-exercised it? Is it 
based upon experience, this demand that a legal disability should 
be put upon the future Government of India? If experience is to 
be a guide, there is none to Justify the demand that is made. 

On the other hand there is plenty of experience which will 
justify the taking away of powers which certain parts of the Com- 
monwealth now enjoy. It is not open to us to make such a demand ; 
it is not even open to us to contemplate it. How dare we ask for 
such a thing! But we may ask this, that we should not be sus- 
pected beforehand, and that before being admitted to the sister- 
hood of the Dominions we should nob be asked to produce sureties 
for good behaviour which no other Dominion was asked to produce 
or would be asked to piudiiee. Trust us in this matter of com- 
mercial discrimination ; go back to the reciprocity basis, and make 
u convention. We must understand each other fully, and I think 
you can leave it there. We cannot accept a disability which will 
be a bar sinister not only on us but on our children and on oiii 
children’s children. 

Therefore, Lord Chancellor, it seems to me that I cannot con- 
scientiously support this demand, partly because I see no Justifica- 
tion for it, and partly because I do not even see the necessity for 
it. Whatever you wish to get you can get bj" means less hurtful to 
our sense of self-respect, 

M . M. Malaviya: Mjr Lord, after what Mi’. Sasti’i has 
®0 W*dl said on the general aspect of the q^nestion, I shall have even i 

less to say tkah. I thought I would hatre to on the matter which is 
' now before the Ck>mmittee» , Jh fi the discussion that all 

parties are agreed About eae raatfe, namely, that there shall he no 
'discrimination againist il^jtyh'^Jects carrying on trade or eom- 
-.raerce in .India. ; to the end evervbody is 



agreed on tliat matter; tie only question is as to tie; nietliod hj 
■wMgIi tliiS' siall be secured. 

' .Tie formula, wMck was ' adopted last year goes , far beyond tie. 
requiremeiits ■ o.f tie case wien we look at it from, tiat ' point of : 
'view. It speaks of tie rigits of „ Britisi subjects' as being': exactly ■ 
tie same ..as tie .rigits of ' Indian-born s.ubjects. Tiis ,, goes : . far 
'.beyond tie region of tJie protection wiici commercial ' interests can 
legitimately and fairly demand. Tie necessity of revising ' tiat 
formula ias been made very clear by. tie statement of Maiatiii.a 
Q*andii. Protection of tie rigits. of persons trading in India is 
one thing; tie development by all legitimate means of tie indi- 
genous industries of tie country is quite another matter. Poreign- 
ers and Britisi subjects trading in India are entitled to ask ibr 
tie protection of their commercial rigits; they are not entitled to 
ask for tiat measure of assistance and protection wiici Indian 
indigenous industries in India are entitled to ask for. 

But tie formula as I have said goes beyond this and places 
both of them on tie same footing of equality. To show how it 
will work in practice we have Just to consider tie question of 
bounties, subsidies and other kinds of help wiici tie Grovernment 
may give to indigenous industries. Tie Britisi Europeans carry- 
ing on trade or business in India cannot ask tiat bounties or 
subsidies should be given them on tie same footing tiat Indian 
firms residing and carrying on business in India would be entitled 
to ask. Therefore, wliat is wanted is tiat there should be a 
formula wdiici will secure tie measure of protection tiat Britisi 
merchants are entitled to and not go beyond it. It is a very diffi- 
cult thing to formulate such a formula. Last j’-ear’s formula has 
been examined and lias been found wanting. Mahatma Gandhi 
has put forward another formula, viz., that l^o disqualification 
not suffered by Indian-born subjects of the State shall be imposed 
upon any person lawfully residing in or entering India merely 
on tie ground of race, colour or religion,” I beg all tie members — 

Chairman: There is another part. 

Pandit M. M. Malaviya : I will come to tiat later. I beg all 
tie members of tie Committee, particularly my Britisi friends, to 
examine it as carefully as they can. Tie essence of tie formula, 
tie principle, is generally agreed — ^that there shall be no dis- 
crimination between tie rigits of the Britisi mercantile community, 
tie firms and companies living in India, and tie rigits of Indian- 
born subjects. That was tie formula of last year — ^no discrimina- 
tion against tie rights of tie Britisi mercantile community trading 
in India. The Mahatma Gandhi ias put forward what seems to 
me a wider and sounder basis — Ho disqualification not suffered 
by Indian-born citizens of tie State shall be imposed upon any 
person lawfully residing in or entering India merely on tie ground 
nf race, colour or religion.” I fail to understand what more com- 
prehensive clause could he suggevsted. 

Chairman: I am not criticising tie clause at all — I have had it 
copied out for me, and I have got it in front of me, and I have 
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been stTidYin-g . it very carefully — but some time I ^ will ask you : to 
be good .enough to tiy and translate it into a positive, instead of '.a. 
'.E,egative. . Toil see. jmiidiave a double negative aiui a double nega- 
,tiv6' makes it a litide diffi.cult..: I 'will not ^ trouble .you now, but 
later I should like jwi' .to put it into, a, positive form. Toii say 
'' To d.isquaIifi.cation not I should like to know what 

is-'.' the positive. 

Fandit M, M. Malam/ya: To '..save time I' willyit once put 
forward a positive form of that ' formula which . I think ;. will iiie.et 
Tour Lordship's wishes. ' I propose ' that it should "be expressed 
.like this — To discriminative legislation shall be passed, nor aB,y., 
a.d.niiiiistrative action taken against any person lawfully residing 
.in or entering India merely on the ground of race, colour or reli* 
Ton' will see I have done away with one of the negatives. 
It says To discriiiiiiiative legislation shall be passed/' for "it is 
by legislation that discrimination may be practised.. .1 siibinit that 
this puts the matter in a moi'e posilive form, and I conimeiid it 
most eariiesily to the consideration of my British friends. But I 
recognise, My Lord, that it may not be easy to accept any formula 
without very careful examination in a matter of the importance of 
the one wdth which we are dealing. Therefore, if this is not 
acceptable, Mahatma Grandhi offered, he definitely said: Let 

there be another formula found for it.^^ His attitude has not been 
the attitude: I stand by this and I know no other formula.” 

Every other friend has shown a willingness to consider and adopt 
such a formula as will secure to our British fellow subjects an 
assurance that there shall be no commercial discrimination exer- 
cised against them, and will yet leave the Government of India oi 
the future as free as any free Government is. 



If the formula is acceptable now' and is accepted, wnll and good.. 

If it is not accepted, the formulm which have been puit before this 
Committee and the discussions wdiicli have taken place are suffi- 
cient, ample and eloquent evidence of the fact that there is a 
common desire, a desire common to all members of the Committee, 
that a suitable formula should be found, and that the European 
mercantile community should have no cause for apprehension that 
any wwong ot injustice would be done to them. I submit that of 4 

all the matters that have been so far discussed there has been a ^ 

greater approach to unaniinitj?' on this question than perhaps on > 

any other. And I submit that the spirit wffiich has pervaded our 
discussions not only in this Committee but also in the private 
conversations wdiicli we have had with Sir 'Hubert Carr and Mr. 

Benthall has been very helpfxil in this matter- We have not felt 

that we were discussing things from two opposite and opposing 

points of view, but that we were trying to find out a solution which ^ ^ 

would 'meet with acceptance -bn .both- sides. I therefore Suhniit, ^ 

My Lord,ythat>this formula 'should be considered and if it is not 

found satisf acto.r^' _ another ;'sbb;dld - ,be^^ sought after. 

, I wish to’ add what Mr. Sastri has 'said on the 

other aspect of /th4 frbm--it. The formula 
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wliich* lias been suggested in Mr, BentlialF s' ^speecli ,,, seats to bind 
tlie future, Goveriimeiit of India hand, and, foot to a large extent 
in a matter;J.n ^.wliicli the future (jOYernment should be aS" free as 
any free G-OYeriiment is.' I am surprised that at this critical Juno-, 
tiire,,,this uinfor Juncture in English history^ ■ with the facts ■ 

'which are occurring before your eyes every day, 'with , the. facts 
■which, are before the world , every day, „ the ' cominerciar- situation , ' 
mid the measures, which Parliament has had to adopt to meet,,. the 
varjdng situations, that anybody should seriously think „ of, tying . 
down,, the future ... Government of , India in the manner which has 
been suggested. 

I wish you to have two aspects of the case before your inind. 
One is the sentimental aspect which in all matters political counts 
for a world. That sentimental aspect is that the Governinent of 
India of the future should feel that it is as honourably free as the 
Government of England or as the Governnient of any Dominion. 
If 3^011 impose a restriction or seek to bind over the Government of 
India of the future by conventions in matters of such vital im- 
portance to the nation, you are hurting the sensibility, the national 
self-respect of India, without any gain to 3’'ourselves. vSecondl)^ 
remember please, that you have to deal with the interests of three 
hundred and fifty millions of people, one-fifth of the liiiinan race. 
You will not be in India, 3"our statesmen will not be there to help 
the Government of India of the future to decide what particular 
measures of tariffs or customs or other measures it should adopt in 
•order to serve the best interests of the people from time to time. 

Leave freedom, therefore, to the multitude of counsel that will 
be found assembled in the future Government of India, to deal 
with the situations that may arise and to discharge its responsibility 
to the people even as you discharge your responsibility to your 
people. 

I wish, My Lord, to say in this connection a word also about 
the definition of citizenship which was regarded as affording one 
means of solving this problem. With all my respect for Lord 
Heading — and that is considerable — I regret that he did not see 
that the definition that he suggested went realH" too far for the 
purposes of the case. The definition of citizenship in the India of 
the future, according to him, should include British merchants 
trading with India without setting foot on Indian soil. This is a 
definition which, in my humble Judgment, will not find support 
anywhere, in any parallel. The implications of it will be serious. 
If you are prepared to consider the possibilitj" of Indians and British 
subjects being put on a footing of permanent equality or becoming 
^equal partners in all the wealth that we possess, if you are willing 
to consider to-day that you will extend the benefits of uneinplo}'- 
ment to the millions upon millions of Indians that remain unem- 
ployed from one end of the year to the other, if you are willing 
to consider that the Parliament of England should pass all the 
measures that maj" be necessary to develop the national iiidiivstries 
4of India, let us sit down and discuss the matter. If not, be content. 

p 2 
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"to .recognise differences that, exist. : God, in his boiiiiteoiis wisdom 
and love for. man, "has in,ade it a rule that every people shoiiid live- 
and prosper in the land in which they have been planed ; that while 
they may .meet together .in friendly commerce and ■ loving service, 
none, shall desire to obtain a domination over the other. Therefore 
there are certain duties' which the Government of every people has 
to discharge tow.ards that people. If does not follow that the same 
duties can be discharged towards other people vdth advantage to 
the people concerned in every .ease.- ' It ,m.ay be something different.,' 
I snmbit that the definition of citizenship in the Nehru Eeport was 
not meant to include what it was sought in this discussion to 
include in it. It must be limited to a British subject carrying on. 
trade , in India or residing' in India. It was .not meant to incliide- 
a British subject who never set his foot on Indian soil. I think, 
therefore, that that will not afford a satisfactory solution. There- 
fore I commend again the formula which I have placed before the 
Committee, and I submit that if this is not found to meet the 
requirements of the case we should explore another formula. 

The other part of Mr. Gandhi’s proposal covers — 

Chairman: Existing interests. 

Pandit M. i¥. Malaviya: Existing interests. It runs as fol- 
lows':— 


No existing interest legitimately acquired and not being 
in conflict with the best interests of the nation in general 
shall be interfered with except in accordance with the law 
applicable to such interests.” 

The formula which has been suggested by Mr. Benthall is: — 

The right of private property is recognised and guaran- 
teed, and no person shall be deprived of such property except 
under clue process of law, provided that property of all kinds 
may be expropriated for public purposes subject to the pay- 
ment of just compensation, to be assessed hj an independent 
tribunal.” 

Here again I submit that Mr. Gandhi’s formula is wider and better. 
It says : — 

No existing interest legitimately acquired, and not being 
in conflict with the best interests of the nation in general, 
shall be interfered with except in accordance with the law 
applicable to such interest.” 

There are several points in this formula to which I beg to invite 
the attention of the Committee., No existing interest”; that 
th^t of existing interests, are.,. being considered, and 
ih^ihii pot, contemplated to cover ';all cases of interests which may 
arise in |^hp 'fature., .Then *'*JegitiiaaieIy acquired.” I regret to 
find that objection has\beeh. taken to ''the word legitimately,” and 
I cannot understand* it, ;:’The' second 'qnaliflcation is also important 
and not beihg ih conflict yrith the beat interests of the nation 
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in general.”' It says, such .interest... sHall not be interfe.re.dv.with. 
How? Fot.by .an executive order, "but e.xcept' in accordance with 
the'.. law ' applicable .:to such interest.” 

, In .reply to a.,q_uestion put by.Sir.Tej Bahadur Sapru; Mr. Gandhi, 
.made it clear that ,liis formula did not cover .private property 
generally tliro-iighout the country ; it 'was mainly directed .towards „ 
property which had .been .Crown property .'and which ha.d . passed" . 
into the hands of some private person .or persons,. Now, is it so 
very .wrong to desire that, where the^ interests of the nation demand 
• it,, cases, where property has passed from, the CrO'Wii into the, hands 
of. some' private.' individual should ^ .be examined ? 

Sir Tej Bahadur Sapru: Even where there is a grant in per- 
p.etuity? 

: PancUt M. ..Malamya: Even where there is a grant in 
perpetuity. ■ . 

Sir Tej Bahadur Sa^mi : Then we differ. 

Pandit If. 1/. 3£alaviya : I hope to win your agreement. What 
does it mean when we say that it should be examined? Let im 
suppose it is a grant in perpetuity. Is it not open to every Govern- 
ment which may have reasons to think that a certain grant in 
perpetuity is invalid, that it was made on a wrong basis, to have 
the matter exainined in a court of law? I am sure Sir Tej Bahadur 
Supru will agree that it is. 

Sir Tej Bahadur Sayni : My answer is most certainly not, 
under Indian law or any law ; if property is granted to iny ancestors 
and myself, and I have held it for the lost fifty years, then the 
Crown cannot come in, and I would point out that that reservation 
WEvS expressly made in the Irish Constitution, Article 11. 

Pandit M, if. Halaviya: I will deal with that in a minute. 
This is only to illustrate what was meant; this i.s not vital to the 
discussion which we are holding. 

Sir Tej Bahadur Sa-pru : Will you permit me, My Lord, to put 
a question to Pandit Malaviya on that? I am very much interested 
in this question, and I want Pandit Malavtya to explain it. 

Chairman : Certainly. 

Sir Tej Bahadur Saf ru : Everybody who knows anything* about 
Oudh knows that after the Mutiny every inch of the ground was 
confiscated hy Lord Canning, and then it was re-granted either to 
the old occupants of this land or to new occupants, and every vsihgle 
Taluqdar in Oudh, except possibly five Taluqdars, bolds his land 
throughout the Province under , grants made by Lord Canning, and 
under an Act passed hj the Indian Legislature in the year 1869. 
Does Pandit Mhdan Mohan Malaviya contemplate that ttie Taluq- 
dars in Oudh or the Zemindars elsewhere should he called on to 
furnish a statement with regard to their title, and that it would he 
open to the Government to examine the validity of their title? 
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: Sir Tej 'Bahadur Sapru : May I ask, My L^rd, how, this is rele- 
Tant to the question , of commercial discriniiaation on racial 
groimdsf This is a very large ' and important qaestioii,/ hiit it 
stands very difereiit from the question we are now: considering, 

' which is commercial discrimination.. 'This relates to all titles 
whether in the hands of British commercial men or' Indians. How 
is it germane to the question at issue? 

C hair mam. : There have . been so many things said in the last six 
weeks that are not germane, to .the. 'question at issue that I do not 
feel inclined to stop it, hut 1 .am' sure .that Pandit Malaviya; .lias 
Just heard the clock strike. Some day I will debate with 3'0ii' the 
inic|uities of the Statute of Limitations. I am not sure that you 
and. I who have not got property do not take a different view of the 
Statute. 

■ Pandit M, M, Madaviya : The discussion was .not raised by me'. 
It. was raised by Mr. Benthall in his speech, the 'Mahatma had to 
discuss it, and I am compelled to refer to it. I would like to draw" 
your attention to the Irish Free State Act. Article 11 of that Act 

.'.says.:.— . . 

All the lands and waters, mines and minerals, within the 
territory of the Irish Free State hitherto vested in the State, 
or any department thereof, or held for the public use or 
benefit, and also all the natural resources of the same terri- 
tory (including the air and all forms of potential energy) 
shall, from and after the coming into operation of this consti- 
tution, belong to the Irish Free State (Saorstat Eireann) — 
subject to any trusts, grants, leases, re-concessions then 
existing in respect thereof, or any valid private interest 
therein, and shall he controlled and administered by the 
Oireachtas, in accordance wdth such regulations and pt^o- 
visioiis as shall he from time to time approved hv legis- 

I would like to emphasise those words, any valid private in- 
terests.’’ They show that there might he some invalid grant wrhich 
the Government might think fit to examine. That is wdiat I think 
Mahatma Gandhi’s proposal was meant to cover. Let me give 
another instance. I take it from the constitution of the Serbs, 
Croats and Slovenes. Article 41 of that constitution says that 
** large lorested areas which have been granted to named persons 
shall become in accordance with the late the property of the State 
without payment of compensation.” There is a similar provision 
in another constitution. dSow I. know of cases where forests have 
been taken posssessioii of or granted by the Government of India 
and poor people have been subjected hr much hardship. Shoxild it 
not to open to the future Government of India in such cases to 
have the. matter/ examined -hy a' Court of Law? I submit there is 
sufficient Justificatiom' te' the Taws; which exist in other places for 
piacin'g a’'"''''T'ese?te of the ' Governm'mit " of "the 
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future to'liaTe any .particiilar cases iiiTestigatecL,,' It does not mean -' 
that private property geiieraliy shall be iiiterf ereci with,.. I have 
read the speech of Mahatma .Gandhi eurefiill^^ twice., since our. last 
m.eetiii.g and I find there is. no, ■justification. for the suggestion that 
if his .proposal is adopted the' title' to every .property, w.ill he': unsafe.. 

Still j, I, suggest another formula. ■ It has been alrea;.dy m.eiitioiiecl ... 
that the., Jfelmi Report contained' a formula guaranteeing protec- 
tion to private property. I had the .honour., to. move it at Lucknow 
and I still stand by it,. That formula is not affectecb by what 
Mahatma' Gandhi' has' said. ■ I . take my formula from the Polish 
Ee'piiblic". The Polish Constitution ■ says 

'iThe Polish Republic (for which I would substitute the 
Federal Government of India) guarantees the right to pro- 
perty, whether the iiKlividual propeity of citizens or the 
corporate property of associations of citizens, autonomous ' 
bodies or of the State itself, as one of the fundamental 
principles of society, and of law and order. The Republic 
(saj^' the Federal Government of India) guarantees to all its 
inhabitants and communities the protection of their property, 
and allows limitation or abolition of individual or collective 
property only in cases provided for by law for reasons of 
geiieral utility and with compensation.'' 

My Lord, I cannot think of a formula more comprehensive than 
this, and I do not see any reason wdw we should not all agree to 
adopt such a formula and to embody it in the constitution. 

There are other comtitutions which provide for the same thing. 
The right of the Government to acquire property for public pur- 
poses in accordance with law and after paying compensation is very 
well established. That is under the Land Acquisition Act. But 
wherever Government might feel that puhiic property has wrongly 
passed into the hands of private persons, and that it "was needed 
in the public interests, the Government have the power to take 
action to recover that property for the general benefit. But every- 
where except in one place, in every other constitution of which I 
have any knowledge, private property is protected, but is every- 
where subject to the qualification that it may be expropriated in 
the public interest without the consent of the owner according to 
law and upon paj^ment of compensation. Look at the constitution 

Property is inviolable. No person may be deprived of 
his property save when the public good requires it. Ex- 
propriation can only take place in consequence of legislation 
and on payment of full indemnity.’' 

It was never meant that-hy an executive order the future Gov- 
ernment of India should seize a man’s property and turn him out* 
The Norwegian ConsJ^itution -and other constitutions have 'similar 
provisions. 
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Chair-’nimi': Weil, we will . take yoiir word, 'for tliaij., .Paadit 
Malaviya. 

, ' Pandit 31, 3Iala%n.ya: Thank you, Mj' Lord. ■ So I submit, 
that ' private property lias no cause for appreIieii.sioji .under the 
arrangement . proposed by M.ahatma .Gandhi.,' .This formula is one 
.which slionkl. satisfy, everybody, but if it does not— . 

, ' " Sir ^ T 6:] BcihMdmr Sapnir M.B:J I be .permitted to ask ..one ques- 
tion? Bo yon contemplate .th-at' .private' property may be taken 
away in India only for those' ..purposes for which it is now’ taken 
under the Land Acquisition Act, or -for. .any other purposes or fcr 
any other reasons ? 

Pandit M. M, M.alamya: I contemplate that .it should be take.ir 
for purposes for w^ich it can be taken at present under the Land' 
Acquisition xlct, but I do not shut myself up there. The Govern- 
ment of India of the future should have the same freedom to discuss 
wdiat the public interests may demand when the occasion arises. 
I cannot offer a solution at present; I cannot foresee it. But, My 
Lord, I submit that this formula that : — 

'No existing interests legitimately acquired and not being 
in conflict wdth the best interests of the nation in general, 
shall be interfered with except in accordance with the law 
applicable to such interests ’V 

gives the greatest assurance that anybody can need that in any case 
that may l)e taken up the process of law will be resorted to but not 
a confiscation of any property without it. That I think should 
suffice for the protection of private property. I strongly support 
the formula put forward by Mahatma Gandlii and I hope it will 
be found acceptable after further examination. If it is not, some 
changes may be introdiiced and discussed. Here again let m.e say 
that we are nearer an agreement in principle and also in almost the 
language of the formula than perhaps on many other matters. 

Sir Tej Bahadur Saj^ra : May we have that formula in a posi- 
tive form, Lord Chancellor ? There are two negatives in that 
formula also. 

Pandit M, M, Malaviya : No. 

Chairman : I think the Pandit is going to try to make it positive 
so that we may know exactly. 

Pandit M\ M, Malaviya: 

No discriminative legislation shall be passed nor any 
administrative action taken against any person lawfully 

, , residing in or entering India> merely on the ground of race, 

•, Pandit jk. ^dV merely on the gronnde 

of race, colour < The other pointTelates to property. 
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, .Jfow, My Lord, , I will' say;,- only a few words afcoiit Imperial 
preference.; ' On tliat question the opinion that has already been 
expressed is worthy of consideration. ' On that,. the Report of the 
Fiscal Oonirnission is .also, a. guide.- We are quite .willing that we 
should consider the question of Imperial preference., and enter, into 
the most-faYoured-nation arrangement with Great , Britain.; If , 
Great Britain will allow us to do it, if Great Britain will .recognise 
our right to sit on a .footing of ecpxality with ■ her and'- the self-' 
gOYerniiig Dominions of Britain, then we become .qualified, to dis- 
cuss the cjiiestion of Imperial prefere'nce. Why 'should not 'we 
sliOYv Imperial ' preference to o.ur fellow-suhjects, of .'Great. Britain 
if they will treat us as fellow-subjects? But so long as you refuse 
to treat us as equal fellow-subjects, so long as you want to have 
some powers withheld from ns which are enjoyed by other self- 
governing Dominions, are you justified in asking us to agree to 
Imperial preference? You are hargaining in a manner which, I 
submit, does not become your position and which certamly does not 
help iis ill. our position. Make ■ up ' your minds, irrespective .of the 
consideration whether we shall agree to Imperial preference or not, 
to recognise the right and the justice of our being treated as equal 
fellow-subjects, as equal fellow-men, eiij offing the same freedom 
in our,couiitiy as .you enjoy in your country, and you will find,', I 
venture to say, that we shall not he ungrateful, we vshall certainly 
not be unjust. There is enough in which England and India are 
interested in wliicli your small island, hut a great country, and our 
extensive country, an ancient land, combined, can contribute much 
to the happiness each of the other. The three hundred and fifty 
millions of people in India are a body with which any nation might 
wish to deal on terms of friendship and goodwill. Establish the 
goodwill, establish friendship and trust us of our own will, not on 
your motion, not as a condition precedent to be entered in a cove- 
nant, or to be part of the constitution, which has an element of 
force and compulsion or coercion in it, expect us as free men, 
ruling in our country as you rule in your country, to enter into 
an agreement which shall be beneficial to both of us. 

Financial Safeguards, 

Chairman : That concludes the discussion on commercial dis- 
crimination, and we will now begin the discussion of Finance. I 
want to say only a word or two with regard to that before I call 
upon Sir Purshotamdas Thakurdas to open the discussion. What- 
ever our opinions are upon Finance, there is one thing upon which 
we are all agreed, and that is that the present time is a time of 
very great difficulty in the financial world, and it is a difficulty 
which is not only felt in England but which is felt, as you all know, 
throughout the world. 

Personally, I cannot help feeling that it is a time when the less 
said about things the better, lli^other point about it is this, that 
it is a time for experts with a knowledge of national and inter- 
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national affairs and iiatioiial and intematioiial , finance* It , is, 
therefore, , not a .subject wliieh 'R’ili .bear, Terr miicli piiblic clis- 
ciission ; inther 'miist we rely' upon' the opinions ' of those who are 
really .able, from' their kiio^rledge o'f international' finance to guide 
iis in this matter. 

I^ow, eve.ryl)ody knows, that at the present time we in England 
hawe ..had.to iiiipose, iipon.oiirs'elTes Terr stringent safeguards, and 
we have ha.d to deny ourselves very many tilings. I will not say 
that that has led to discontent, becaiise'.-everybody wants to shoulder 
the burden; but I do wish to, impress on you that this is not a time 
to relax ^financial safeguards and not a''' time to relax our caution 
ill dealing with them: and I feel personally .that that is . especially 
the case both in India and ,iii Eiigland. 

I have before me the pact which was come to between the Cxover- 
nor-General of India and Mr. : Gandhi, where it is stated in para- 
graph 2 that of the scheme which we came to last year Eederatioii 
is an essentia] part, and that also are Indian responsibility and 
reservations or safeguards in the interests of India. I would beg 
everybody to remember those words *’ in the interests of India.'’ 
A careless word or a hastily expressed opinion may have reper- 
cussions and rever1>erations outside this Chamber and cause very 
great damage not only in India but also in England, and, as I 
think in main'- other places as well.^ 

Therefore, although I do not for a moment desire in any way to 
shorten discussion, I would beg you in the interests of India, and 
having regard to the very di'Sicult time which the financial world 
is passing through, to^speak with very great caution and with very 
great brevity and not to let any hasty or iinconsidered word cause 
difficulties or disaster which you would never mean it to cause, 
but which, if it got about, might possihly result and lead to very 
great harm. 

I therefore hope that our discussion of this subject will not be 
long, and that it will be very careful; and in due course of time 
I shall endeavour to put before you in a Eeport the views of the 
TurioUvS members of the Committee. 

I now call on Sir Pursliotamdas Thakurdas. 

Sir P-ursliotcimdas Thakurdas : Lord Chancellor, when you 
addressed us at the beginning of the discussion of the three items 
of Army and External Affairs, Commercial Discrimination, and 
Einance, you expressed a desire on the same lines as wliat yen 
have just said, that it would he wise to express our views in general 
terms and not in detail. I fully perceived then the necessity for 
not dealing with any special grievance of India regarding either 
or currency or the financial: control as at present exercised 
■ oil;, us; in India -from Whitehall, . but 'X cannot help feeling at the 
same time, My .Lord, dhaG, as; far _as- the’ international world is 
concerned, In|ia has I may_say:so, very little influence. We' 
have met here Influence' you ahS" those on your right, and to put; 
before them the/aspii^tipnL’of India— if 'I' may call them so, the 
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niiniiiiiuxi aspirations of India— as to wliat form of goTernment aiid^ 
what particular' safeguards in tlie interests, of India alone would 
be acceptable to us. If anything' more' than that is iniposecl, we 
would not look on it as an advance. 

,, '.Your, Lordship has referred to the present condition. '.o.f' world 
finance.. , I. wonder if you did not mean the present; condition of 
affiairs generally in the world, financial, economic' a.nd otherwise. 

In, spite of this we feel we ought to submit to' the CO'nference 
here- and especially to the British Cabinet and through the'in to the'' 
British' Public our views "as 'to 'how' v/e would like the, finances of 
India 'to be 'ma'naged, .We'-say the, finances of India should be 
managed by a Minister responsible to* the Indian Legislative 
Assembly and responsible in the most complete manner. Safe- 
guards we are prepared to accept whenever they are proved to be- 
in the interests of India but any safeguard regarding finance other 
than this cannot be conceived by us to be justified. Tour Lordship 
has referred to world conditions. It strikes me, My Lord, that 
there is a peculiar significance in the way in wliieli the most un- 
desirable occurrences have, as it were, been concentrated into the 
period of our sittings here ' during . the last few weeks or rather 
months. They have conspired to make yonr difficult task more 
difficult and certaiiil}^ less beneficial to us. One of them is the 
Parliamentaiw Election here and the consequent diversion of the 
attention of yourself and your colleagues on this Committee to 
matters other than those directly concerned with this Conference. 
It would almost appears as if our task, which vcas difficult in any 
case, was to be made more difficult by some of those world factors. 
But every evil has its redeeming feature and so I think I may say 
that if you can come to a clear understanding in such an unfavour- 
able atmosphere, there is hardly any dang-er of our concliisioiivS 
being either extravagant or being taken in a mood of over-entliu- 
siasm. There strikes me, at the moment, a little oppression in 
opening the discussion on this question. I am oppressed by a 
feeling of some unreality due to what has been appearing in tlie 
Press and what one hears outside — ^that is that we are merely to 
put forward our views and that there is not to be any exchange of 
views betw^een you and us regarding this question. If that is the 
best which can* be done by the Cabinet and by you here, all I can 
say is that we have no option in the matter. 

Finance, My Lord, is one of those subjects which, in the future 
Government of India, should be completely transferred to and put 
ill charge of a Minister without any safeguards at all except of 
course those which are ordinarily involved in the constitution and 
those v/hich may be proved to be in the interests of India. The 
control of finance has been admitted to be fundamental, for finance 
has a bearing on all the activities of government. It is agreed 
that it is highly technical but it is a vital part of administration. 
The Government of India in. their Despatch emphasise the necessity 
of safeguards not merely on the ground of the credit of India and 
of the Government of India; not only on the ground of maintaining 
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tEe capacity of the Govemmeat of ladia to borrow, aad tlie solTcncy 
of ike Government, but also they '.say it sbouM include the vast 
private capital invested in India by Britishers . . I venture to say 
ihat/tMs' is not a proper gToxmcl to be put forward. ' There is a 
difference between capital borrowed by the Government from, ont- 
side India and capital invested by the non-national trading com- 
mimity to wldcli Mr. Beiitliall referred in the discussion on com- 
mercial discrimination. Is there any wonder that we in India fee] 
very apprehensive of any external- capital, if at this juncture ancl 
in consideration of how the future finance of India should be 
managed, we are told that in the vast magnitude of the interests to 
he safeguarded by the Secretary of State there is also to be consi- 
dered not only the credit of the Govern^nent of India se, but 
there is also to be considered the question of the British capital 
invested in India. 

These considerations, however, one sees with some relief are not 
in the opinion of the Government of India, to create a permanent 
and insurmountable obstacle, but it is opined that there must be 
careful preparation,’’ to use the words of the Government of 
India. It is said that Pailiament must demand some signal 
guarantee for the future. Exactly what the signal guarantee ’’ 
is to be is not indicated more precisely in the Despatch. We are 
told that a sudden and fundamental change would create uncer- 
tainty and doubt as to the future policy, and it may mean financial 
and economic disaster to India. I venture to ask : where is the 
suddenness about this demand b}^ us? Ha,.ve we not be§n asking 
for liberty to control finance in India for ten 3 ' ears at least, if not 
longer? What is the use of the change if it is not to be funda- 
mental but is to be onl}” in petty details ? Government admit that 
a change is alwa 37 s unsettling. I add that it is unsettling 

at any stage and at aiw time. Do I understand, therefore, that 
those who support the Government of India point of view mean 
that we are never to have a change because a change is unsettling? 
Will amounts borrowed by the Government of India in the United 
Kingdom go down in the interval between now and the period vrlien 
they feel that the preparation which the}^ indicate is complete ? 
In short, will all these grounds, if accepted, not alwa 3 ’'s be there and 
thus den 3 ^ India the right of managing her own affairs in the 
domain of finance? 

Lord, I do not wish to refer to any of the actions of the 
Government of India either of commission or omission, regarding 
India’s grievances in connection with the management of her 
finances during the last ten,, twenty,.. and thirty i^ears. I have here 
with me a ver 3 r useful brochure, which was published bv the 
federation of Indian Chambers of Commerce and Industry last 
April, ' ' un^er i’ ,the heading i In,^iah' ^ Otirrency and Excliange, 
1914-^30 Sow; Gowmment Kaye managed fi I venture to re- 
commend it 'to ahyope whp4?^s'Lhh4ime .to read it' and wishes to get 
more information' det^ilef fact mentioned in this brochixre 
is tf ken from , and' from authorised publica- 



1135 


tions.. , , But, .whilst I do not wish to, criticise here the various actions 

■of the Government in the past, I cannot help saying that all these 
togetlier create a picture which, as far as we in India' are concerned, 
"tries our patience and convinces us that any ' future ref orms will he 
^useless' if finance is not completely transferred to us to be managed 
by: us and by a Minister responsible ' to , the representatives of the 
;people in ''India/' ' 

I sincerely .do not wish to say anything, regarding the corn- 
■"paratively sparing and, if 1 may say so, miserably inadequate; 
manner in which the Finance Member of the Government of India 
from time to time has been able to control the increase of expendi- 
ture in the Military Department of the Government of India. I 
do not think it is an exaggeration to say, that if we had a Minister 
responsible to the legislature, he would have been out of his office 
several times before the current expenditure of the Government of 
India for the Military could be at anything like 50 crores. Before 
the war, Sir, our expenditure was 29 to 30 crores, and there were 
continued complaints against that expenditure as being too high 
and absolutely crushing to India. In our index number we have 
gone back to nearly 100 in India and the military expenditure has 
been kept even now at about 50 crores; it was 54 crores last year 
and we are told that it will be somewhere about 47 crores this year, 
I call this, in one word, a scandalous amount of burden on the poor 
taxpayer of India, and all I can say is, that a Finance Member 
who owed responsibility to the Legislature would certainly have 
seen that this expenditure was very substantially reduced long 
before now. 

I wish, therefore, now to deal with one or two peculiar features 
in Indian finance. One of these features is that the item of defence 
— ^which is proposed to be kept reserved and not completely trans- 
ferred — of pay and pensions, and of interest on Indians indebted- 
ness, these three items between themselves absorb eighty per cent, 
of the Central Government’s net revenue. In paragraph 173 of 
their Despatch, the Government of India use these words. I am 
reading now from page 148, paragraph 173 (b) : — 

(b) in this case the total of the charges, including only 
cost of the Army, interest on loans and pensions, amounts to 
about eighty per cent, of the net revenue of the Central 
Government. When a first charge ’ absorbs all but a 
narrow m.argin of the total revenue, the security implied by 
the nomenclature disappears. In such a case, the authority 
responsible for seeing that these payments are made, has an 
intimate concern in the whole financial administration of the 
country.” 

Of the three items, two are siich as cannot be reduced substantially 
— ^namely, pay and pension, and interest — ^but the third is one 
which needs very substantial reduction. It is this same considera- 
tion which make us say that nothing but a Minister completely 
responsible to the Legislature will satisfy us, and that no safeguards 
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devised .by tMs, Coiifereiice in the. shape of control from. . outside 
"India ■ will he acceptable . to ns. 

There, is ,oiie.m.ore feature of the ■finances of India which I think 
requires to be meiitioned. A good deal .has been said regarding 
Indiah credit. The, borrowings of India to-day^ — I give the figures, 
available, as up to the period 31st ^ March, 1931 — amount to ap- 
proximately 1,171 crores.. They are roughly half and half — *l.ial£ 
in rupees and half in sterling.' .The, rupee borrowing is 654*95. 
crores, and the sterling borrowing— i.e.y .the total foreign borrow- 
ing of India works out at 517 crores with, 'e'xchange at l^. Qd. to 
the rupee. For all practical purposes we 'may say that the total 
indebtedness of India is half in India and half in Great Britain.. 
I do not overlook the fact that a certain part of the sterling borrow- 
ing may be held by Indians or that 'a certain part of the rupee 
borrowing may be held hj Britishers ; bnt as figures are not avail- 
able to the public we 11103 ? take that half the interest in the 
credit of India, the borrowings particularly, is in London, and the 
other half is in India, With this special feature I wish to ask 
whether it is conceivable, in fairness and in ordiiiaiy com.iiion sense, 
if I may say so, that we in India would be so rash as to ask for any 
system of reform which would endanger the safet}" of those in India 
who hold the Government paper— this 654 crores of rupees. 

Is it not that the interest of the British investor is identical 
with the interest of those of us in India who hold Government 
paper and Government indebtedness? I wonder whether the- 
Britisher here who asks for special safeguards regarding his holding 
of Indian Government paper is genuineh" apprehensive about the 
solvency of India so far as the existing debt is concerned, or 
whether there is anything else which makes him so apprehensive. 

With regard to the solvency of India, we have been repeatedly 
told that India is one of tlie few countries in the world which has 
a comparative^ light amount of debt. We are told further that 
most of the debt of India is productive debt, and that the impio- 
ductive figure in the total debt of India is coniparativcdir veiy 
small. If I am not mistaken, responsible representatives of the 
Government of India have said that it is almost a bagatelle. 

WhjT', then, is there this extra caution and this apprehension 
that the management of finance in India cannot be left with the 
Legislature in India, and especially cannot be left to be looked 
after hj those whose interests are the same as the interests of 
those who hold Government of India paper here? 

“We are told that Government have responsibilit}? regarding 
exchange and currenc 5 u “ The undeilying idea in all countries ” 
it is said, “ is that the currency authorities should be free to conduct 
, a policy in accordance with the dictates of sound finance, detached 
from all political influence.’’ . I.iully agree with that, with thus 
^ caveat that the political Influence' which has to be detached should 
he not only political influence, in India but should also be political 
influence from here. , .^PP'hat'.otherlhfiuehce doThe Indiu Office here 


.mnd^lie Secretary of State exercise , bat ^ political influence? Why/, 
tliea^, 'ask for finance to -be a reserved' subject and say that as far 
as,, tbe,. Reserve ■ Bank is concerned it sboxild be Jree from political 
influence' in India? ■ '• 

I ' submit, , My Lord/ tbat, wbilst i and-tbose wlioin I liave 'tbe , ■ 
bononr . to .^represent bere are all for a sound bank .being* started. , 
"wlienever it is feasible to start it, and may agree t,o political in- 
fluence,, being kept outside it, it is all tbe more imperative, in onr" ' 
opinion, tbat it should be ensured tliat tlie political ' infiiieace 
..from here, ' wliicli,^is stronger, snreiv and, I venture ' to submit, ■ 
not ^always, in Indians ■, interest, should' not be there' either directly 
or indirectly in any form'' or shape,.,. W'e 'can' not possihiy,' risk 
political infliience from here being in the slightest degree exercised 
either on the Government of India in the Finance DepaTtment or 
in connection with the Reserve Bank. 

We therefore feel, Sir, that no Reserve Bank would be accept- 
able to India unless it is started by a Statute in the Indian Legis- 
lative Assembly* That is my firm conviction. We will be a party 
to nothing else. We would rather go without a Reserve Bank 
than have one started by any Legislature other than our own in 
India. You can there have the necessary restrictions about politi- 
cal influence being kept out, but it should also be free from any 
other political influence from any other quarter. 

This question of the Reserve Bank, My Lord, brings me to 
the question of exchange and currency. That is the domain where 
Your Lordship’s hint and very wise advice I propose to accept in 
the very fullest degree. 

There are two problems in connection with exchange and cur- 
rency questions in India. One is the immediate problem, which I 
may not touch upon in detail because that is the one question 
which, dealt with here ever so cautiously, may have that influence 
which Your Lordship washes to see avoided. 

But I submit tliat that does not shut me out from dealiB.g wdtli 
the question of the management of exchange and currency in the 
future. Before I leave this question of the immediate problem 
of exchange, may I say a few words in general? Tour Lordship has 
referred to w'hat lias been forced on the Government here— the break- 
ing aw’ay from, the gold standard. Whether we in India could have 
afforded to keep on the gold standard at the point where it was 
kept until September last is a question on which I have strong 
views. It is a question to which I do not think I need more than 
merely refer in passing here, but there is no doubt about it that 
Indio, was tied to the chariot wheels of England and as vsoon as 
England made up her mind to go off the gold standard the order 
uveht out that India should go off the gold standard too. I personal- 
ly think it saved the reputation of the Governnient of India and 
•of the Finance Department because I do not think that they had 
enough gold reserves to carry on on the gold standard in the extra- 
wagaiit maimer in ‘which-.,. tlmy. were carrying on, -dissipating fihexr 
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reserYes in a manner wliicli would not kaye been done if we bad bad 

a responsible Minister. Still, your ■action here last September did 

save their face, and sayed a complete breakdown in India. We s 

were, told, a week earlier that we could not go oil the gold standard 

because the credit of India -was in jeopardy, but as, soon as England 

made up , her .min cl to .sacrifice her credit Indians so-called credit 

did not matter. In, the Legislative Assembly there was a demand 

for an adjoiirnni,ent o.f the House, and the division o.n that adjourn- 

ment .niotio.ii ■Avas one of the biggest divisions I remember.... , Prac-' 

tically every elected niember—and I '■think., a few. nominated riieni- , 

hers, though I am not sure about; them— voted for the adjoiiriiiiieiit 

motion, and this motion vrhich is generally regarded in our country- 

as a motion of censure was .carried in the Legislative 'Assembly,— ,■ " " .. 

Thanks to Sir Samuel Hoare- rve have ha.d two iiiforniar con- ^ m 

ferences at the India Office since 5th October last, and wn . hoped 
that the matter would he discussed further. We hoped that in 
view of the strong opinion; expressed b^r the Legislature we should . . 
hear something more about it, I can assure Sir Samuel Hoare- 
and those in control at the India Office that none of us wished to 
have a single inkling earlier than would be given in the ordinary 
course to the public, but we felt that we were entitled to press 
on the India Oflice our apprehensions regarding economic condi- 
tions in India being worsened. If England, whieli had gone back 
only to the pre-war ratio to gold, found it necessary, with all her 
riches and her resources and her credit, to go off the gold standard, 
how could it be expected that India, an agricultural country, an 
admittedly poor country with less credit and less resources, could 
continue, without great distress, to maintain her ratio to gold at 
12| per cent, above the pre-war ratio. But since 25th September 
we have gone up in sterling from Is. 5|«?. to Is. to the rupee. 

I can only say that there is a great feeling in India that the grossest 
injustice has been done to India again. I will leave my remarks 
at that as far as the immediate problem is concerned. 

Regarding the permanent problem of the question of Indian 
currency it is suggested that there should be control until a Reserve 
Bank comes into being. That period is indefinite, and is getting 
more and more indefinite as world conditions get worse and worse. 

It is suggested that during that period there should be control from 
the India Office, until a Reserve Bank is established and the day 
to day management is handed over to it. Until that period it is 
said that there should be control from here. Yarious suggestions 
have been made as to what can be done for this period of transition. 

We in India feel that as far as exchange and currency is concerned 
the India Office certainly has not a record of which they can be 
proud or with which we can ,be satisfied. The two Commissions 
which inquired into the question of the currency of India during 
the last eleven'’ years certainly .-have not proved to be Commissions' 
which have been 'ahle^io^^see mpr^: clearly than the ordinary man 
‘’li the street. '' Why, not, let thi’p^ple of India, who are directly 
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and primarily affected by tiiese, matters, risk tbeir owa good fortu 2 ie;„_ 
and make an effort to rnn tbeir own show? 

I ^tlierefore feel/ Sir, as far as tbe management of excffange and 
currency is concerned,., while the Eeserve Bank, .appears to some-: 
of us to be a long time in coming (and may circiiinstances .be such: 
that a Reserve Bank can he . assured next year), until .then, ..in-,, ., 
the interregnuni we feel th, at w^e. cannot rely on the wisdom ■ from.. . 
l^' liitehall being exercised on the' Indian problem in ■ a ma.niier ■: 
which 'woiild be less risky than what we can do in India.. with-., 
out ^ little .kiiovd.edge. If we make mistakes i.n India there wdli 
not' be any suspicion that those mistakes w'ere made in any interests 
than those of India. " And in' this connection there' is a very mifor-- 
lunate sentiment expressed in the Grovernment of India^s despatch. 

Chmrmufi: Wliat.p'age is that? 

Sir Purshoiamdas Thalmrdas : Psige 151, paragraph ■ 176, the.'-^' 
last sub-paragraph 

We should hope that it would be possible to convince 
Indian opinion of the desirability that such a bank should 
wovk in close co-operation with, and on lines approved by, 
the Bank of England.’’ 

Wlij should the Eeserve Bank in India be tied dowm to woik on 
lines approved of by the Bank of England? We recognise that, 
the Bank of England is the premier bank, that it has influence 
and that it has experience to whiich 1 personally take off my hat ■ 
every time. 

Chairman: Then wwld you agree with the last sentence in that 
paragraph ? 

Sir Purshotamdas Thak^irdm : 

Whatever the future for India may be, she must always 
be greatly dependent upon her standing in the London money 
market, and nothing could be of greater service in this direc- 
tion than a close co-operation between a Central Bank for 
India and the Bank of England.” 

I am coming to that. 

Chairman: You agree with that, I suppose? 

Sir PuTshotamdas ThaJmrdas: I will come to that in a moment.. 

Chairman: I said : You agree with that view? 

Sir Purshotarndas ThaJmrdas: I am going to deal with it in a 
minute, if Tour Lordship allows me. I was going to say, Sir, 
there is no reason why the Reserve Bank in India should be com- 
mitted tO' work on lines approved by any bank; and whilst I myself 
have a very great opinion of and great respect for the experience 
of the Bank of England, I personally feel that India^ should be 
left free to take advice, guidance and counsel from, such institutions 
as she likes. ' / 

Personally I have not the leasl; doubt that if the people in power 
here have self-conflideBce we would every time come to England and’ 



1140 


: go, to tlie Ba.,ai o,f England, but- we do not want to be tied ^-own 
to-it.', ' Tiiat'' is mj reply to wbat Your Lordship asked. I per- 
soiiaily feel that eYery time you lay down that we shall go to 
' Whitehall we, feel that we may do better elsewLere, But if you 
feel that Whitehall lias such .knowledge, 'siich experience, is such- 
a repository of wdsdom regarding Indian allairs, why not leave 
US freeP 'We must resort to it for advice in our own interest. ' 
And, similaiiy' any Minister 'of the Government of India wdio' is 
responsible to the Legislature wull go to the one place where he 
-can get the best advice. I myself have not the least doubt that 
the Bank of England will be the one place where he w’ill go, and 
that the Bank of England ' w^ould be' the one institution from 
w.hieh.W'e would want guidance, ■ but we would not agree to it 
being laid clown anywhere that our bank should work on lines 
approved of hy either the Bank of England or, for the matter 
'.uf that, hy an}" bank. - I feel, that whi.lst w’e want all the good 
w"ill that we can get from the London money market, the London 
money market is not going to lend us money simply because w^e 
have a Secretary of State here who has control over Indian affairs. 
The London money market will lend money only if the economic 
condition of India is sound, only if our budgetary position is 
balanced^ only if things in India are settled down and are going 
on normally; and whilst I vrould solicit all the good will from 
the London money market and from the Bank of England, I would 
not agree to any handicap or any safeguard being put on to the 
Indian constitution for the mere purpose of getting their good 
will. I expect their good will to be there, and to he available to 
us as a business proposition whenever we can put before them a 
proposition which is sound on its own merits, and not owing to any 
artificial trammels like Whitehall controlling our destinies. 

iSTow, My Lord, in paragraph 176 the Government of India 
Despatch refers to special difficulties regarding the present financial 
and economic position in India. I fully agree with that. Since 
that Despatch was written, those difficulties have, if anything, in- 
creased. 

Chairman : Quite right. 

Sir Ptirshotamdas Thakurdas : And have not diminished; and 
all that I can sa}" is that the diminution of them and any relief 
under those conditions, require a bold step to be taken from here 
in the direction of meeting the wishes of India. 

Chairman: lYould you agree with the last sentence of paragraph 
176? You w^ere Just quoting paragraph 176, and you said you 
-agreed wuth it. Do you agree with the last sentence? 

Bit PiiTshotamdas Thakurdas: Which, Sir? 

A ** At would indeed hardly he possible to imagine a com- 
' bination of circumstances more unfavourable to an imme- 
diate change of policy^; '^hicK might result in shaking public 
confidenee iii the credit bt India/ ^ 
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I; do not agree with that at . all. I agree with the description o£ 
the conditions in the interior of India as indicated in paragraph 176. . 

. " Clmimmn: I put it in fairness to joii^ because „ you said you 
agreed with paragraph 176., and then I said I >,ssuined that that 
meant you agreed with the last sentence as well; but /you . mate 
an exception there. 'I follow.' ' ■ /' / . '//V: 

, 'Bif PtiTsliotamdas Thakurdas: The last sentence is not a descrip- ■ 
tion of the circumstances -existing in India ; it is their own inference. 

Chairman: You do not agree with the last sentence. 

Sir Pnrshotamdas Tliak/urdas: I do not agree with the last sent- 
ence. I contend that the delay in the reforms may have contributed 
to a certain extent; but that is not pertinent to my subject. 

The (jovernment of India indicate a certain period of prepara- 
tion— that is in paragraph 179 — and they say that they will have 
to work out a financial programme for the future which will inspire 
confidence. One wonders what is this financial programme which 
His Excellency the Governor-GeneraPs Executive Council have in 
mind. I wonder if we could have any information on that score 
from Sir Samuel Hoare. 

We feel that the programme which requires to be worked out 
now is the programme of trusting the people of India. Give them 
the right, as was said b}^ somebody here, to make mistakes in work- 
ing out their own destiny, with the usual safeguards. 

The Government of India accept the position that eventual 
transfer is implicit in the Government\s declared policy of advance,, 
and the}^ also accept tha.t the control of finance is vital to any form 
of self-government. How can they expect India to he satisfied 
without that complete control? 

The Report of the Federal Structure suh-Committee at the last 
Round Table Conference, paragraphs 18 and 19, indicates the 
safeguards which were then suggested. They referred to financial 
stahilit^r and to the credit of India outside and at home, and I 
infer tliat from these two considerations it was suggested that it 
was necessary to reserve powers to the Governor-General with 
regard to budgetary arrangements and borrowing. But would not 
the powers of the Governor-General in the usual course, which 
are indicated in paragraph 21 of that Report, be sufficient? Con- 
tinued deficit budgets not covered, and reckless borrowing, would 
hurt the Indian investor first and most directly. The price of the 
Government paper would go down, and it would hurt the Indian 
hivestor as much as it would hurt the investor here in London. 
Why not, therefore, trust the Indian public, which has a vested 
interest in the matter of Government borrowings, to safeguard the 
position? 

Personally, My Lord, I feel with regard to both these questions 
that it is the" Indian investor who will he anxious that the Finance 
Metnber of the future shall not run away with the hit in his 
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Hioiitii ^ancl^risk doing somethiiig which.. may Jeopardise the holdings 

■ of Indian investors. 

therefore feel, My Lord, 'that as long as we are trusted 

■ there is no necessity for those who have lent to the Government of 
India to ask for special safeguards, and I submit that when 
we are told that the time is not yet, -and that there has to be a 
period of preparation, we cannot help feeling that this will be 
• construed by many 'as merely a blind and an excuse. I trust 

that that cannot be the intention of the Cabinet here, but things 
are not going to improve because of delay. Whenever power is 
transferred, it will have to be transferred in full confidence to the 
Indian Legislature. What new factor is expected to develop which 
will make the task easier a year hence, or two years hence, or, if 
some people prefer it^ five years hence? 

The credit of India, I submit, cannot be allowed to be spoon- 
fed by the Secretary of State any longer. People in India and 
in England and elsewhere will lend money to the Government only 
if the economic condition of the country v-arrants it. People will 
not lend if they find the Government has a succession of deficit 
budgets. The Secretary of State has lately paid rates of interest 
on behalf of India here which have certainly been the highest 
paid by any respectable major Government in London at that 
period. How, therefore, can it he said that the mere fact that 
the Secretary of State will have some sort of control will by itself 
be of advantage to India ? 

And here I want to make it clear that it is generally agreed, 
at least in private conversations, that no retained control of the 
Secretary of State as at present is necessary or desirable. I ask : 
If the Secretary of State has some sort of control on the future 
Finance Department of the Government, hoiv is it going to make 
a difference? I feel, Sir, that what is required is principally: 
Are you prepared to identify the interests of those who hold the 
Government of India’s paper here with the interests of those 
who hold it in India? And, as I said, the figures show that the 
borrowings are half here and half there — ^in fact more than half 
in India. As far as the London holder is concerned, he has the 
Governor-General there with the powers which are indicated in 
-p)aragraph 21. 

Regarding the question of successive Budgets being deficit 
Budgets and being allowed to be kept at that, I venture to ask, 
Sir, whether that has not happened till now whilst the control of 
the Secretary of State from here was on? What were the 
Budgets in the years 1920„ 1921 and 1922 like in India? And 
was not a substantial increase in the amount of India’s indebted- 
ness due to these deficits? Had not that to be finally consolidated 
into a sort of permanent debt? How can you lay down anything 
'here which would be satisfactory -under h' certain set of circumstances 

■ which, we, ctonof envisage. to-day' but which may indeed come in 
•'thh'.neUr future or;, the- distant ;futureP How can you to-day lay 
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■■■dowri anytMiig to provide ■ that you cannot have more than . one 
■deficit Budget or more than two deficit ' Budgets ? Personally I' 
■would not like a single deficit ' Budget to be carried forward; but 
cmdain circumstances in India, e-g-, famines or continued depres- 
sion of trade and so on, may make it imperative and may make 
any other course almost a danger, I therefore feel that there also, 
inasmuch as Government paper in India in future will depend for 
its attractiveness or otherwise on the manner on which our Budgets 
there are balanced, to that extent the best safeguard that you 
can have is the credit which that Government will command both 
abroad and at home. The Upper House in the Central Legislature 
would have direct voice in the Budget and any legislation and the 
public at large would be continuously watchful if they realised 
that they were free to manage their "affairs in the manner best 
suited to India. 

I want to say one word before I conclude regarding the Statu- 
tory Railway Board question. The railways of India are one of 
the best assets of the taxpayer in India; they constitute one of 
the largest assets of the taxpayer in India. That is a source from 
which not only do the Central Government receive substantial 
revenue eveiy year, assuming the machine to he decently well 
managed, but it is most useful to bring the distant parts of India 
together and make India one. It is also a very useful 'weapon in 
the development of industries and with regard to relief being made 
available to the growers of Indians crops. The Government of 
India deal with all this fulty in their Despatch. We want a 
Statutory Railway Board to be started, but again that must be 
done by a Statute of the Indian Legislature and by nobody else. 

I wish to saj^ that we are as keen that the vStatutory Railway 
Board should be started in India— with the consent of and by a 
Statute of the Indian Legislature — as I said we were regarding 
the Reserve Bank. If any efforts are intended to put on to us in 
India any machinery in this connection devised by any other Legis- 
lature than the Indian Legislature, all I can say is that it will 
meet with the strongest opposition and will lead to most unneces- 
sary suspicion. I do hope that this will be left to the Legislature 
in India. 

In conclusion, My Lord, India must have control of finance in 
India, and no control of finance from England, either day-to-day 
control or otherwise. The only control would be the normal powers 
exercisable by the Governor-General, I feel that I cannot do 
better, in this connection, than read out one sentence from the 
-appeal which my Right Honourable friend, Mr. Srinivasa Sastri, 
niade in the Eederal Structure sub-Coinmittee last year. He lias 
one telling sentence. It is, a fairly long quotation. I do^ not wish 
to read it all, but there is one sentence in it with which I can 
most fittingly conclude my remarks. My Right Honourable friend 
-said: — ' 

'"I am therefore positive that we should have finance 
transferred to the Government of India without any xestric- 
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. tions or safegiiarclsj without any snspieioiis as to onr capacitT 
, .to manage^ onr finances lionestly' or 'efficiently,, aadit. is only 
if : we are , placed in imtraminelled, control tliat. we. can find 
oiirselTes truly in tire' new constitution/ ^ ■ 

1 iia:¥e finished, Mj Lord, . .. 

(The Committee adjourned at 1-5 f m- and.fesumed at 2-30 p.m.) 

. . . ^ , ' , ^ ^ , .3if 

: St-r Tej BaJia(kir Sapru: My Lord Ciiancellor. As last year, 
so also on this occasion, I, do not propose to go into the ' technical 
side of the question of finance. . * ' 

, iii- , ^ ^ if;: 

I think the teclmical side has been discnssed very thoroughly 
this morning Iw Sir Piirshotamdas Thaknrdas, who is entitled to 
speak with antliority on questions of this character, and last year 
by my colleague, Sir Bhupendra Isath Mitra. I therefore propose 
to confine myself to an examination of the constitutional position, 
the legal position of finance under the present system of gOTernment 
and the constitutional position which, in my humble judgment,, 
finance should occupy under any constitution that may come into- 
existence. I have just said — any constitution that may come into 
existence. My Lord Chancellor, speaking on this occasion, I feel 
that there is a sense of unreality about the whole discussion. It 
is impossible for me not to give expression to the feeling that all 
this discussion which we have been carrying on will haTe most- 
material bearing and most useful effect if the result of our deli- 
berations during the last two months, or, if I say so, of our 
deliberations during the last twelve months, is going to lead to 
responsibility at the Centre; but if all that is in store for us is 
that blessed word Provincial autonomy, wdiich gives comfort 
to a certain class of politicians in England, then let me tell you 
I am here to explain my views, because I consider it a part of my 
duty, and not because I think I am going to get anything out of 
thisi discussion. 

I do not wish the British Delegation to remain under any mis- j. 

apprehension as to our attitude so far as the political future of the 
country is concerned. I am here because courtesy demands that I 
should place my views before you, not because I feel that the 
situation as it hks developed during the last two or three days lends 
any scope for any hope so far as we on this side are concerned. I, 
therefoxer'gi'VB that warning in the /friendliest spirit, but in the 
firmest and plainest language. ■. * 

' ' ' - I will now pass'.to' my" subject., /Lord Chancellor, the paragraphs- 
which (leal with finance m\the Eederal Structure Committee^ s 
Eeport-are paragraphs l8'»-iffi‘.and;20v Tour Lordship will remem-., 
bef-th^t the quesiion.’oLlnance' in. relation to safeguards was dis- 
cussed' at; great length by ’Lord Beading 'last year, and the whole 
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•disc^iission last year proceeded on the footing, not that finance was 
to he a reserved subject (an expression' which has been incautiously 
and inadvertently used at 'this 'Session), but that it was really going 
to be a transferred subject,- though it would be subject to certain 
-safeguards. Certain powers- would be reserved 'to - the Governor- 
GeneraL which might be used by him on certain occasions,, in certain 
circiimstanees and conditions. Therefore, when I am proceeding , ■ 
to deal with this question of finance to-day, I am proceeding , on , , 
•the assumption— and on no other assumption — ^that finance is going 
..to be a transferred subject. 

^ Frankly,. I do think that finance is the life-bloo.d of any respon- 
sible .go veriim.ent ; and although you may give us everything' else, :.. . 
yet if you do not give-, us finance, I for -one. do ■not''look .on. 'the.....,'.^ 
■sum' total of . our- gain , as amounting to responsible, government. 
That is the view which I take of this matter. 

How, let- us -examine, .what exactljns the present position under, 
the Government of India Act. If Tour Lordship will be pleased 
to turn to a few sections through which I propose to take you, 
the present position will be abundantly plain. The material sections 
dealing with finance in the Government of India Act are sections 
20, 2i; 22, 26, 67 (2a), 67A, and 67B. 

How, My Lord, according to Section 20 : — 

The revenues of India shall be received for and in the 
name of His Majesty, and shall, subject to the provisions of 
this Act, be applied for the purposes of the Government of 
India alone/’ 

I would particularly invite the attention of the Committee to these 
words : — 

For the purposes of the Government of India alone/’ 

They are very useful and wholesome words, and in any future con- 
stitution I should like these words to be repeated. How these 
words to my mind give ample safeguard against the suggestion 
which has been made in some quarters, or which may possibty 
be made, that a new and inexperienced Legislature may pla^^ 
with public money and may abuse it, or may use it to other than 
legitimate purposes. I do submit that these words impose a statu- 
tory limitation upon the power of the user of public money: that 
the money must be used for the purposes of the Government of 
India alone. 

Let me further add that so far as these words are concerned 
they have formed the subject of discussion and rulings by various 
law Members and also by various Judges of the High Courts in 
India, including such eminent Judges as the late Sir Ashutosli 
Milker jee and the late Chief Justice of Madras. If I may^ be 
allowed a personal reference, I will appeal to Lord Eeacling, 
When I had the honour of being associated with him in the Gov- 
ernment both 'he and? I had , to ■ consider the application of 'these 
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■■words, in ^connection wdtli a big corporation wkicb applied 

for a loan ,to tbe Goyernment of India, at tbat tiiiie; aiid.I,caii. say., 
'witliont diyulging. any secret, that my ruling was explicit .and 
clear, and; was endorsed tbe entire Go.yer.iiroLe.ii.t .of India and, also- 
by' the India .Offi.ee at : that, , 'time. .-I had ,the satisla,ction shortly 
.,.af ter , that this same view^ ''w^as. taken by the Madras High Court. 
Therefore I iiiai.iitain that it wdll not be a, possible objection that i.f' 
finance is .transferred to popular control the irresponsible and in- 
experienced members of the Legislature will make -other than 
legitimate use of public money. ; There will be always this section- 
to be used against them if 'the3r'"'wa.iit io'-lay the'ir unholy li'ands- 
upon public monej’-. - 

, - ■ My , Lord, Clause (2). is eqiiallj^ ■ imp'ortant : “ ■ 

There shall be charged on the revenues of India alone^ — 
, (a) All the debts 'of The 'East India Company.; and 

(b) All sums of 'laoney, costs, .charges and ' e.xpenseS' 
wliicii, if .. the Government 'of India Act-,' 1858,' had not 
been passed,, . wmiild have been pajmble b^r -the .East India 
.Company out. of the ■.revenues of. India in respect of ' any 
treaties, covena'iits, contracts,' ' grants- or liabilities exist- 
ing at the conamencement of that Act ; and 

(a) All expenses, debts and liabilities lawfully con- 
tracted and incurred on account of the Government of 
India.’^ 


Hei’e again I will particularly invite Your Lordship^s attention 
to the words ‘‘^lawfulG' contracted,^’ and the wnrds on account 
of the Government of India They are words of limitation and,, 
therefore, they to m.j mind provide an ample safegixard. 

(d) All payments under this Act (except so far as is 
otherwise provided under this Act).” 

Therefore, unless you are prepared to accept the suggestion of 
Mahatma Gandhi that debts should be investigated and that certain 
debts should be wiped out — ^wffiich I think I am not entitled to 
assume is your disposition — submit this Statute itself provides 
the amplest possible safeguard for a certain kind of securities. All 
the debts of the East India Compan}^ are guaranteed by it; they 
are a charge on the property. Similarly: — 


All sums of money, costs, charges and expenses which, 

. , if the Government of India Act, 1858, had not been passed, 

would have been pajmble by the East India Company ” 

-are a charge on the revenue. Similarly: — 

:-;A' ■ All expenses, debts and liabilities lawfully contracted 
and ineurred on account of the Government of India ” 

A'charge.and :will epntinue, to be- a charge. 

.to section 21, and I wotild particularly' 
. ^ LordsMp'^gi latfcehtion -to, section 21t because that- is the- 


^ LordsMp^il latteption to section 21,' because that- is the 
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-section whicli, places all power in tlie liands of tbe . Secretary '■ of ■ ■ 
State. It, says \ 

, ‘VSnbject to' the provisions of this ■ iLct/ and rules' made 
' tliereimcler, the expenditure of the . revenues of' India, both' , 
ill British India and elsewhere, shall be subject to the.eontror ' 
of the Secretary of State in -Council.''’ 

It. is the expenditure of the revenues' of India which is .under the 
control of the. Secretary, of State; but Tour Lor-ds'hip will be pleased 
i'O observe that so far as this chapter of the Government of .India' 
■Act is concerned'/ or rather ', this' part of the Government of India 
Act is concerned, or any other part, the Secretary of State’s per- 
sonal or official security for any debts is not provided for. I am 
-only pointing that out because in the course of our discussions 
with financial authorities here it has been pointed out to us re- 
peatedly that the English investor feels confidence in Indian loans 
because at the back of bis mind is the feeling that the Secretary of 
State is in some way or other a surety for that loan. Now, so 
far as the legal and constitutional position is concerned it is not 
fio; the loans nave got to be paid out of the revenues of India. The 
Secretary of State, no doubt, is a member of the British Cabinet, 
and there is the general moral credit of the British Government 
there. An investor may rely on that moral credit, hut so far as 
the legal and constitutional position is concerned I say that the 
investor has got to look only to the revenues of the Government of 
India and nothing more. 

I then pass on to sectiGn 26, which says: — 

The Secretary of State in Council shall, within the first 
tw'enty-eight days during which Parliament is siting next 
after the first day of May in every year, lav before both 
Houses of Parliament — 

{a) an account, for the financial year preceding that last 
completed, of the annual produce of the revenues of India, 
distinguishing the same under the respective heads there- 
of, in each of the several provinces ; and of all the annual 
receipts and disbursements at home and abroad for the 
purposes of the Government of India, distinguishing the 
same under the respective heads thereof; 

(h) the latest estimate of the same for the financial year 
last completed; 

(c) accounts of all stocks, loans, debts and liabilities 
chargeable on the revenues of India at home and abroad 
at the commencement and close of the financial year pre- 
ceding that last completed, the loans, debts and liabilities 
raised or incurred within that year, the amounts paid off 
or discharged during that year, the rates of interests 
borne hj those loans, debts and liabilities respectively, 
and the annual amount of that interest.’’ 
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I omit tlie rest. So tiat you will find that under this section tlie 
control of Parliament in tiie last resoit- is complete, final anxl 
absolute; and wlien we are told that finance sliall be or loaT be, 
for a certain period of tiine^, under' tbe ' control of the Secretary of 
iState, let us renieniber tie , implication of sucli a suggestion. Tlie 
rneaiiiiig .and, implication /'of that suggestion is' that; the ultimate 
control shall vest Jn Parliament;, 'and so long as the ultimate 
control vests in Parliament— it may., be for five years, it may be 
for ten years — in truth finance will not be a trans,feiTed subject, and 
if finance is not a .tra.ns.f erred subject then 'the, respo,ns.ible .govern- 
ment that you will establish will be a. 'maimed, or a paralysed sort 
of government. 

' Then I pass on to the next section. -That is section 67 (2) (a) 
and that, again is, very important, .showing' -what the ■ co.iisti,tution 
provides in the nature of safeguards air ea-dy,, and what I venture 
to suggest W'Oiild be more or' less the line . of progress in future. 
Section 67 ; (2) (a) .says : — ■ 

It shall not be lawful, without the previous sanction 
of the Governor-General, to introduce at any meeting of 
(either Chamber of the Indian Legislature) any measure 
affecting — 

(a) the public debt or public revenues of India or impos- 
ing any charge on the revenues of India/' 

That was the section which was relied upon last year by those 
who suggested that during the period of transition there must be 
such power vested in the Governor-General in regard to matters of 
currency and exchange and things of that kind. Whether you can 
have the previous sanction of the Governor-General consistently 
with the responsible character of the Government is a question on 
which I venture to differ from those who put forward that view. 
I then pass on to 67A. Under sub-section 3 you will find that the 
subjects mentioned therein as outside the power of the Legislature 
are interest and sinking fund charges on loans, expenditure on 
which the amount is prescribed by or under any law, salaries and 
pensions of persons appointed by or wuth the approval of His 
Majesty or by the Secretary of State in Council, salaries of Chief 
Commissioners and J udicial Commissioners, and expenditure classi- 
fied by the order of the Governor-General in Council as Ecclesiasti- 
cal, Political and Defence. Those are the protected subjects in 
the present constitution. If the arrangement which w“e suggested 
last year and which I repeated only a few days ago in this Com- 
mittee with regard to the Army comes finally to be accepted, the 
expenditure . with regard to Defence, and possibly also — certainly 
also — ^with regard to political subjects will also continue to be 
protected under that arrangement for the period of transition. 

Then, Mf Lord, oomes:the.'flnaT^ section with which I want 
' , "tb' deal,’ and that is 6^B7; " Section :67B is known popularly as the 
'Hectioir "of ■ ce'rtificatioh#:rahd- ';I-;/would ' attehtion to the 
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Yer^^ . unrestricted, and general language used in tliis ■ section, ■ Tlie 
section says;,— 

“ 1^^' iiep, either Cliaiuber of the Indian Legislature refused 

. leave to. introduce or fails- to pass 'in a forin Tecoinineiided 
the Governor-General any Bill, -, the Governor-General 
may, certify that the passage of the,' Bill is essential for, the, 
safety, tranquillity, or- interests of British India or any' part, 
thereof// 

and^ thereupon you h,ave a procedure laid down which,- 1 will .not, 
read at the .present moment. This section is, I think, the .very 
negation ,, of responsibility, and it 'would be fully out of 'place in 
anything" which set out to give , us, any measure of responsibility. 
I made my position abundantly clear last year and I wish to repeat 
that I would much rather have the present sta tutor powers re- 
maining in the Viceroy rather than have anything like this which 
w^oiild bring him into repeated conflict with the Legislature, which 
would create a sense of irritation and which would lead to serious 
deadlocks between the Executive Government on one side and the 
Legislature on the other, with the Governor-General on one side and 
the Executive Government on the other. Therefore, so far as I am 
concerned, I must be taken to be an uiiqiialifiecl opponent of any 
kind of power of certification. 

Chairman: Do these remarks refer only to what you would 
regard to be reserved subjects, namely, the xlririv and External 
Relations, or are you only saying that Finance ought not to he a 
reserved subject and that therefore certification does not apply 
to that? 

Sir Tej Bahadur Sa'pvu: I would have no power of certification 
vested in the Governor-General, even in regard to the Army and 
political subjects. I would create specific charges on the revenues 
of India for the Army and the political side, or any other subjects, 
after an examination of the present position and after arriving at 
a basic .figure. 

Chairman: Would you accept some such form as this? 

“ If the Governor General certifies that its enactment or, 
as the case may be, its enactment in a form other than that 
in which it was passed, is essential to the discharge of his 
responsibility, the Governor-General should have power there- 
upon to enact the Bill as a Governor-GeneraFs Act in the 
form in which it was recommended, with any modifications 
he would think expedient.” 

You will see that the words there are '' essential to the discharge 
of his responsibilities,” and for the moment I am only referring 
to the Army and External Relations. 

Sir Tej Bahadur Sapru: Frankly, My Lord, I would not agree 

Chairman: I am sure you will tell me why. 
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\ Sir: Tej Bahadur Sap-ru: A power like tliaty to, my mindj m 
only a power .of .certification in disguise^, and wliat I would say is' . 
'tliis^' ., tfiat ivliile .1 am prepared that you slioiild create , certain 
specific charges, , on „tlie revenues in regard to agreed subjects which 
may., be within, the Jimsdictio,n of the Viceroy, yon should also 
trust, the Legislature, and trust that the ^Legislature -would be able: 
to,,iind the .mo,n.ey. Why should you, proceed on the assumption, 
that ,the Indian Legislature will have a double dose of original 
.sin, and ,that it will never he able, to _ discharge the responsibilities- 
which are entrusted to it? , . ' 

I say that all these sums will be a first ■ charge of second charge- 
— whatever you like' to call it — on the revenues of,Ind.ia. ■ The 
only answer .to th.at argument of mine can be — and .it .is the one' 
answer , that lias been given — to ask where is the guarantee that 
the Indian Legislature will raise the money. Frankly, if that point 
is- made, where is the guarantee that the Indian Legislature will 
not commit suicide? What I say is that you ought to depend on 
the common -sense, the patriotism and the sense of responsibility 
of the Indian Legislature. If you are going to proceed in this 
spirit of distrust of the Indian Legislature, in this spirit of want 
of confidence that it will discharge its elementary functions, then 
I think your constitution, however carefully guarded it may he, is 
foredoomed to failure, 

jSTow, My Lord, having dealt with thevse sections, I will just 
recall to the Committee the three safeguards that were mentioned 
by Lord Reading last year, the safeguards relating to external bor- 
rowing, internal borrowing, and currency and exchange. So far 
as those safeguards were concerned, they formed the subject of a 
great deal of discussion on both sides, hut no agreement was arrived 
at with regard to them. It is open to the British Delegation or 
to any section of the British Delegation to raise a discussion with 
regard to any of those safeguards or to all of them, and to invite 
our consent to them ; but the proposition must come from the other 
side.' 

So far as I am concerned, the position which I took last year is 
exactly the position which I take now. W^ith regard to the limi- 
tation suggested by Lord Reading in regard to external borro-wi ng, 
I ventured to point out that the position which Lord Reading in- 
tended to assign to India under the new constitution was not going 
to he lower than that assigned to the various Dominions. That 
interpretation of mine was not challenged last j^ear, and indeed 
it was endorsed. In this connection, I will remind you of what 
is stated in the Report upon the question of finance. Upon the 
question of finance/’ says the Report at page 14, Indian opinion 
was that even the safeguards set out in the Report went too far, 
especially those giving special powers to the Governor-General,” 
Coming back to the question of internal borrowing, as I under- 
stood it what Lord Reading suggested really amoimted to this. 
,:If, after a series of :deftcit;.year% .the, future Minister of Finance 
refused to balance .ihe budget by _ raising the proper taxes, and 
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■attempted to balance ' the bndget by raising', a loan, at, a, heavy rate-,, 
of interest which might prejudice the existing secuinty^,' then-the'^ ■ 
,Goveriior"(jeiieral would intervene. ' I ventured to , ask' Lord ,Eeading-' 
last year, and I do ,so again with great respect, that, he. .might be- 
.pleased, to tell us what exactly is his idea of intervention.; at what , 
stage and how,, he intends that the Governor-General in, such. .a,., 
case shall intervene*. Until I know that, it is impossible , for ..me.' ,■ 
to make up my .mind. But I venture to think that ihe best safe-:- 
guard will a.rise from the commonsense of the Legislature. 
is..' ....found, that a Finance Minister has been playing ducks., and. 
drakes,!^ .with p.ublic money, well, the Finance Minister or his.. 
Government will have no credit with the Legislature and much, 
less with the country at large, and there will not be any money 
forthcoming. Then I come to currency and exchange. 

ClimTnmn: ■ Just before you leave that — ^because you are now com- 
ing to the next point, would you mind looking at paragraph 18 of' 
our last Report? 

Sir Tej Bahadur Saprii : Yes, My Lord, I will. Paragraph 18 - 
to which Your Lordvship invites my attention is this - 

Chairman: Wait a bit. Do not let us be in a hurry. I need 
not trouble jrou about the first sentence. What is your opinion about 
the second sentence? 

Sir T ej Bahadur Sapru : The second sentence runs thus : — 

‘‘ It w'^ould, therefore, be necessary to reserve to the Gov- 
ernor General in regard to budgetary arrangements and bor- 
rowing such essential powers as would enable him to inter- 
vene if methods were being pursued wliieh would, in his 
opinion, seriously prejudice the credit of India in the money 
markets of the world. 

My answer to the question put by Your Lordship is this : 

I wnnt to know- first wLat is meant by intervention. How 
is the Governor-General going to intervene? At wdrat stage 
is lie going to intervene? What will be the machinery at 
his disposal for enforcing his decision? Until I know the 
position in regard to these questions it is impossibie for me 
to understand wdiat the hnplication of this sentence is. How 
if wdiat is intended to be meant by this sentence is that the Governor- 
General should have some sort of a power of certification ‘which he 
might use at some stage or other, then I would very strongly dissent 
from it. But until I Imow^ what exactly is the significance or the 
meaning to be attached to this sentence I am not in a position to 
say w^hether I am prepared to endorse or whether I am prepared 
to repudiate the implications of this sentence. 

My Lord, in that very paragraph 18 you have another sentence, 
and I wdll invite Your Lordship’s attention to that with the same 
object again. That paragraph runs: — 

With the same object again, provision vshotild be made 
requiring the Governor-GeneraFs previous sanction to tlie.^ 
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introduction of a Bill to amend the Paper Currency or Coinage 
Acts on the lines of Section 67 of the Government of India 
Act. They are further agreed that the service of loans, with 
adequate provision for redemption, by sinking funds or 

otherwise, and the salaries and pensions of persons appointed 

on guarantees given hy the Secretary of State shoW be 
poured, along with the supply required for the Reserved 
Repartxnents, as Consolidated Pund Chargns,^^ 

Out of these two sentences, the second sentence is one which I 
readily endorse With regard to the first, I think Sir Purshotamdas 

iias dealt widi. xhe positio.ii^ to-day somewliat at lengtli, but yiiat I 
would i^ eiitiire to point oiit is tbat as a result of tbe discussion wiiieli 
took place last j^ear it was, urged tliat^ at aiij rate until; sucli time 
as we esoablislied tlie Eeseiwe Bank, there must be the previous 
sanction oi tile Goyernor-G-eneral required in the case of a Bill 
to aniend the Paper Currency or Coinage Acts on tliu lines of Seciio,n 
■ hi ot the Goyernment of India Act. jSTow in regard to this yery 
matter I would yenture to make a few suggestions/ My Jjori. 

have had the opportunity of discussing the suggestions I am 
going to make with my friend Mr. Benthall and one or two other 
European representatiyes. I will leaye it to them to express their 
•opinions mclepenclently. I will only venture to say that I found 
as a result of the discussion that there was a far greater measure 
of agreement between their point of view and our point of view 
than I thought would be the case. 

I suggest that we might still make provision in the Statute for 
the establishment of a Financial Council for the period of tran- 
sition, that the business of this Financial Council should he to 
advise the Knance Miuistei* in regard to currency and exchange 
As regards borrowing you might have a Public Loans Board— 

Chaimum: I am sure you will help me, because vou and I 
.are getting to very close grips now% The Financial Council to be 
advisory. 

Sir Tej Bahadtir Sapru ; To be advisory. 

• Chairman: I quite follow. By whom appointed? 

Sir Tej Bahadur Sapru; I am going to deal with all those 
•questions m a minute. 

Chairman: Very well, thank you. 

Sir T ej Bahadur Sapru: I should lay down the qualifications 
hy the Statute of the members for this Financial Council, and I 
ahould see to it, and if necessary expressly provide for it, that the 
appointments shall he made independently of any political consider- 
ations relating either to India or to England, and that they shall 
be made solely in the interests of sound finance. I should iiot lay 
down any nfie providing that a certain mimher of members of this 
Council shall be Englishmen or members belonging to any nation- 
•ality; I shouM take _ toy persous .-possessing tbe necessary qualifica- 
.%tos^or merits anywhere' T could 'find them • . - - a' - • 
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As regards tlie appointing autliority,. I sHonHVTest the power , im:. 
the ^ Governor-General j who should exercise that .power;, upon the 
advice of or in consultation with his Ministers. P.ossibty at the start, 
of the eonstitiition yon will, have to make some special , arrange- 
ments for bringing into existence this ■ConnciL Tiie , Governor- 
General might take into his confidence certain' men representing - 
public opinion, so as to 'start this new Council, but ' afterwards,. ' 
whenever there was a vacancy, the^ Governor- General should he the; 
authority to appoint a member of this Council in consultation with ' 
or upon the advice of his Cabinet. 

Chairman: What is the tenure of ofiice? 

Sir Tej Bahadur Safru: So far as the tenure of office is con- 
cerned, you can have three years or five jmars. Further than that 
I should give this statutory Finance Council the power to call for 
any information or any facts or figures relating to currency and 
exchange, with which it shall deal, from the Finance Department. 

With regard to things that may happen — if the Finance Council 
gives advice to the Finance Minister and the Finance Minister 
accepts that advice, there is an end of the trouble. If the Finance 
Minister, however, refused to accept their advice, I should make 
it obligatory on him to lay before the Legislature the opinion of this, 
expert Financial Council*, and I should give further power to this, 
expert Financial Council to have its views properly represented,, 
through one of its agents, in the Legislature, and that would not 
by any means he inconsistent with the character of responsible gov- 
ernment. You can find instances in various constitutions where 
experts are allowed to present their view of the matter without 
having the power to vote. When the Legislature has dealt with 
the question, or has refused to accept the opinion of the Finance 
Council, then the Governor-General comes in, and he comes in in 
the ordinary constitutional manner in which he comes in in any 
other case in any other Dominion. I should give the Governor- 
General the power of veto.. I should give the Governor-General 
the power to reserve a Bill for the pleasure of the Crown. I , should 
even have the power of disallowance vested in the Crown in England. 

I am reminded by my friend here, and I ought to have added, 
that I should also give the Governor-General power to return a 
Bill with his observations to the Legislature. 

Some of these powers already exist in the present constitution. 
Most of these powers are to be found in the various Dominion 
constitutions. The sum. total of all these powers vested in the 
Governor-General should, in my humble judgment, afford the 
amplest possible guarantee for safe and sound administration of 
our currency and exchange during the period of transition. 

What will happen after the period of transition is over or after 
the Eeserve Bank has come into existence is a question which re- 
quires consideration. It may be that experience might confirm ua 
in the belief that it is necessary to prepetuate this Finance ConnciL 
It may be that experience might show that this Finance Council 
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■■‘wonlcl after tlie bringing into '-existence of, the Eeserve Bank be 
:found'to be an imnecessary institution, a.nd . we .would .then make 
■some'.special i^rovision for certain powers to deal with these matters 
,:iii da 5 ’'“to-day adnainistration. ■ 

. CJiairman: I want to follow one .thing. Yon , say ^ when , the , ■ - 

^..Finance Council gives advice which the Minister accep'4 the matter: ' . ' d 

:is at an end. , \ . ' 

Sir Tej Baliachif Saprw: The matter is at an end.' ' 

Chairmmi: But suppose the' Council- gives, .advice,- which the- 
Minister rejects? 

Sir Tej Bahadur Sapru : First the Legislature comes in. Then 
it goes on to the Governor-General, He may return the Bill with 
his observations, he may veto the Bill, or he may reserve it. 

Cliairmarb: And may certify the advice. What is to happen 
suppose he vetoes the Bill and nothing happens, so to speak. 

Sir Tej Bahadur Sapru: If he vetoes the Bill, then the Bill 
•drops. 

Chah^aii: But what is to happen with regard to Finance then ? 

Sir Tej Bahadur Sapru: The old state of things continues. 

Chairman: Very well, thank you. 

Sir Tej Bahadur Sapru: Finally, I submit there is the fact 
that the Legislature may be dissolved. That is a very strong power 
-and one which should enable the Governor-General to ascertain 
public opinion in the most effective manner. That powder, however, 
is to be used very rarely and only in extreme cases. I am not one 
of those wdio say that we are not to have safeguards in our own 
interests, but to have safeguards in our own interests is one thing, 
and to have safeguards, the enforcement of wdiich is left not in 
the hands of an internal authority, but in Whitehall, is quite 
another thing. Those safeguards will never be accepted by Indian 
opinion for the simple reason that Indian opinion is not 
satisfied that Indian interests have always been safeguarded or 
protected in Whitehall. On the contrary, there is a very strong 
feeling which has been accentuated during the last two years 
and particularly during the last few weeks that when it comes 
to a conflict between English and Indian interests Indian 
intei'ests go to the wall. Therefore, My Lord, I say that there is 
not one of us -who is not alive and keenly alive to the importance 
of sound finance, to the importance of creating confidence in the 
investor in England and in India, to the importance of husband- 
’ in:g‘''India*$’'., resources and raising- proper taxation so as to : 

discharge our obligations, but if it is assumed that the Indian 
Legislatxire , of ' the future is going. tof -be/dead to a sense of respon- 
sibility, then '|o suoh douhters’and sceptics I can only say, Try us, 

,^nd we shall prove; it/ ^ 

* What alput the, raising of future loans? ' . 



' Sir ^Tej^ Bahadur Sapru : T slio'iild , liave ,a PiiHic Loans Board 
’4o advise in regard to" that matter, and if in futtire ^ we^borrow. 
•tlirongli tlie Treasury we sbali be' subject to all tlie .requirenieiits , 
'■■of tbe. Treasury, to wMcb -ail other Dominions submit. , 

^ Jf-r. Petliick'-Lawrence::- Lord- Chancellor,' it lias beeii a great 
pleasure to' me to listen to "the profoundly interesting speeches of 
Sir Pursliotaiiiclas and Sir TeJ Bahadur Sapru on this iruportaiit 
€[iiestioii of iiiiance. ' I should like to preface what I shall have to 
say on this siibjeet with the expression of a hope which is shared 
'bv^uiy collea.giies representing the British Labour ' Party, that our 
•cieiiberations here will .bear 'fruit in a. measure of' responsibility at 
"the Ce,iitre, and not, as Sir Tej ■■said he feared, merely in a form of 
Provincial self-government, .: ■;. 

Betiirning "to our ininiediate subject, finance is at .the heart o.l' 
all representative institutions, . In our eoiintiy 'it' is the; control of 
the purse wliicli has ' given ' to our House . of , Commons' its, predo- 
.lainaiit position in , our affairs. For that' reason I sympathise with 
■dliose who' have spoken when -they sa^r that unless control of finance 
,18 secured India will have been presented with the shadow and, not 
with the substance of seli-goveriiinent, and that that which has been 
given with one hand has "been taken. away with the other, ' 

At the same time, I am sure that our Indian eolleagues .who. ,,haye ' 
■honoured us by, coming ail'tbis wa^r.to consult wdth,,,;iis,do^^'n^^ 
■date what I iinclerstand is the position of the British Government. 
Up to the present, the financial structure of the Government of 
India has been built up on the' faith of British Ministers, who are 
4herefore in' position -of trustees who cannot relinquish their, , trust 
■'except under certain conditions. They have not merely a respon- 
sibility to those who have found the iiioney until now, but also a 
responsibility for the stability and permanence of the whole struc- 
ture of Indian finance. As you, Lord Chancellor, said in another 
connection a week ago, thej^ feel that they are not entitled to take 
■V':,:any .■■■■risks. ,- ■ ■ 

Appareiitpr, , there is an unbridgeable cha^sm. betwee.n, these turn 
conflicting loyalties, the lojmlty .of India to her idea of self-gov- 
ernment and the loyalty of tbe British administration to its con- 
ception of bnist ; and, wdiere loyalties are concerned, Lord Chancellor, 
we all realise that we have to tread with great delicacy and care. 
But, in my view, the conflict is more apparent than real, because 
the ultimate object of both though seeming so different, is in 
•reality the same. It must be in the interests of every Indian that 
the credit of the Government of India shall stand high and im- 
pregnable. Hot merely would the honour of their country be 
tarnished if anything in the nature of default were to occur, but 
a lack of confidence would involve a loss of credit which would 
add enormously to the cost of fresh borrowing, and in consequence 
be a 'serious check on all material 'progress at the very opening of 
ilie new chapter in Tndiaks history. On the other hand, it must be 
An the interests of this country that confidence in the financial 
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; stabiiitT of India sliall witli t-ke progress of. time C0,iiie to depend 
. not Oil* an j enteiTiui' restraint' b.nt oit' tke interiiai .strengtii anti 
: iniegiitj of Indian opinioii, ■ 

Tills iiiiist 'be. so; /becaiise. wiien tiie. new constitntioii is sei iipr 
and the liiaciiiiiery whick : we kave keen elaborating here, is,,, set im 
rnotioii, no safegiiaixls kowever' powerful on, paper could be' efteetiTe' 
against deliberate default or even against a gradual drift towards 
breaivdoTvui. Wkat we kave- to,devise3 tkerefore., is not a SYStem bj 
wkick India may be permanently 'subject to outside iiiterfers'iice 
wbieli would, of course, be most 'kumiliating to^ker, but ,a .nietkod 
by wkicli, during a transitional period in wkick India is gaining its- 
..own iiiiaacial prestige, Britisk credit shall kelp to under pin, its- 
structure. • It is as 'tkoiigk after a re-forniation of a business firm. 
tke old Directors' remain on the Board to strengthen the iiewdy 
.formed directorate. ■ 

Lord Ciiancelior, I will not take up the time of this Conimittee- 
by atteniptirig to pursue this general theme in great detail through 
all the questions with which we are naturally concerned ; but there 
are two matters as to wkick I propose to add a few observations. If: 
there are to be extraordinary powers of financial control, there is 
clearly only one person wko can be trusted to exercise them, and 
that person is the Governor-General. It is equally clear that the' 
Goveiiior-General must act upon advice, and the question arises as 
to whose advice he shall take. To answ'-er this question, it is 
important to realise that wkile the first purpose to be achieved by 
the financial safeguards is to promote sound finance, the second 
purpose, which is equally important, is to retain and promote con- 
fidence. The person whose confidence is to be maintained is not 
the Government of India, is not tke Homo Government, is not even, 
tke Cit}-' of London, bui as Sir Piirskotamdas has said, the invest- 
ing public, both at home and in India, or rather both in India, and' 
in the large W’orld outside. Whomever the Governor-General 
appoints to advise him and however they are appointed, it seems 
to me to be essential, therefore, that they shall be in close touch 
with himself, wutk opinion in India, and with those in the City 
of London, qualified to speak on behalf of the investing public 
I listened with the very greatest interest to the sketch put for- 
ward by Sir Tej Sapru, and his proposals certainly appealed 
to me primd facie as a basis for building a practical scheme. They 
of eoui'se want to be examined in detail and one would wusli to hear 
wkat be said with regard to any imperfections which it may 
be considered are involved. But whether that scheme or another 
: one be the one finally chosen, for my part I feel it should be quite 
possible to find a method of providing advisers to tke Governor- 
General wkick shall at once satisfy tke honour of India and meet' 
the requirement ^qf sound finance ■ akdkonfidence of tke in vesting' 

' ' , pnblic.;, 

I : : ■ ■ Tke other question' td':wMck'L-5)f0pose to refer — ^bearing in mind,. 

' ■ Loid^CkancellotyiyOte' adviee- at tke beginning— i$ the* 

^ttestion of _ the has-been' already referred to in- 



‘^identally by 'Sir' Tej and at some greater lengtE by Sir Pnrsliotam- 
“4as. ben first. I bad. tbe .bononr of joining, tbis . Committee., in 
-July 5 I' feared that tbe divergent .views on this ...question . of .tbe ex.-* 
-.cbange were, impossible of reconciliation,' because no formula can . 
-over be found wbicb will make 18 equal to 16. I ani.'aware tbat, 
to-day there are still considerable differences, of . opinion o.n.,: t-Ms: 
'^question,, but I venture to tbiiik tbat tbe events of 21st September 
.last bave made a profound difference in tbe situation. . Wlen tbis 
, '•OGuntry . went off tbe gold standard, tbe Indian exporters .of wheat, 
•■■cotton and Jute^got in practice -wbat they w^anted. '..For tbe, same 
..re.ason ,tbe ' .Indian m,anufacttirer got bis protection' .against,, bis 
■Japanese competitor. The, issue 'to-day, .therefore, .is ' mainly, one 
of bonoiiT and prestige; and highly important as these are, they 
•are not so stubborn as the principles of arithmetic. Most of the 
self-governing Dominions have elected to pin their faith, for the 
present at any rate, to sterling, and several important European 
countries have practically taken the same view. In the present cir- 
cumstances, therefore, it seems to me that an honourable settlement 
’On this matter also ought to he within reach. 

My Lord, I have the feeling that, during these weeks that we 
have sat here in this Committee, w'e have been getting steadily 
nearer and nearer together on all these practical issues that have 
been raised. Therefore, in concluding, what I have to say, I would 
press most earnestly those who have the responsibility, to devote 
themselves patiently, whole-heartedly, and sympathetically to con- 
tinuing to explore the whole situation. 

.{Lord Sa7iJkey here vacated idle Chair, which was taheji by Lord 

Reading,) 

Chairman: I have some observations to make to you, which I 
hope to keep short. Some of the remarks of Mr. Pethick Lawrence, 
wdiich I think were undoubtedly designed to be, and in fact were 
very helpful, make it unnecessary for me to travel into all the 
■subjects to which he referred. I would desire at the outset to direct 
your attention to what seems to me to be the most important matter 
we have to consider now. It w^as mentioned by the Lord Chancellor 
this morning and was taken note of by speakers who followed. The 
position at the moment in the financial world is so confused and^ so 
• difficult, that what has been said does not require any amplification 
from me, but I do think we must bear in mind that India’s finances 
■can never be free from, some dependence like all other national 
finances on international relations and international finance. ^ It 
is quite impossible to discuss Indian finance without taking into 
account the general question of international finance, althotigh I 
quite agree that in regard to a vast number of the matters with 
which we are dealing, the Indihn financial situation particularly in 
"its constitutional aspects, presents its own particular facets for 
our consideration. If you Bear this in mind I think it becomes 
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apparent tiiat it is most difficiiit to discuss witli any ad.Yantage thcf 
fiiiaiiciai situation at tlie niomeat or even to arriTe at conclriSiorifi 
upon, what should be done in the ininiediate future. That seems 
to be really impossible at this moment, or at least midesirable at 
this.' moment. . 

A Jiiimber of ereiits have happened since we discussed finance 
last year, and some of them are iiaportant events, such as our g’oin.g 
ofi: the gold standard, the changes that have been made in India 
in consequence, and also the statements that have been made both 
by the then Secretary of State, Mr. 'Wedgwood Benii, who is here- 
now, and by the Prime Minister, in relation to lB,diaii S-Danee. 

I thiiik the most important thing that we have to bear in mind 
in all these considerations is that, so far as I know, there is no 
precedent in tiie history of any two countries for the situation wliieli 
exists between Britain and India in relation to finance. Ton -ret 


very little assistance from referring to the position in regard to other 
countries, or even other dominions, because here the situation is 
different. It elates,, no doubt, from* the East Ijid.ia Company’s posi- 
tion, at, that, time, and since then the position , of His, Majesty’s Gov- 
ernment, by virtue of the position of the Secretary of State and of 
the Secretary of State in Council, to w'hich reference has been made 
by Sir Tej Bahadur Sapru in calling attention to particular sections 
of the Government of India Act. Thoee relations make the position- 
between India and Britain one of very close interdependence. 

There is one general observation which I can make which I 
think will have the concurrence of everybody here. It has already 
been referred to by Mr. Pethick-Lawrence, but I should like to 
try to put it, if I may, in one simple sentence. There is one condi- 
tion which must, to a large extent, dominate all that we are 
considering at the moment, and that is that it must be the purpose 
„ of India,, just as it must be -the purpose, of all of iis who are .trying ■ 
to arrive at agreement in these matters, to maintain the confidence 
of the investors in Indian Government securities. That must be" 
donf*, tor otherwise India will suffer immeasurabiv and with tb.e 
result that not only her financial condition will suffer but all those 
y^ho have to provide the revenues by taxation or otliervvise will 
suffer also. It is of the essence of the matter, it seems to me, 
that we should strive to maintain the credit of India as high as 
possible, in order that the borrowing which has to be made— and 
which must be made, as aOTone who has any knowledge of the 
Indian financial situation realises — either to meet maturities or for 
other purposes in the course of years may be made at the lovvest 
rate at which you can borrow^ -for 'the lower the rate at which ^tju 
‘ ' eah borrow, the better it is for India and the less she has to pay. 

- haying said that, 1 woffld myself denrecate disciivssiou as- 
'to' the present situation* I. dO',noh|ntend'to follow the observations 
that have'''been. made. ' 'They_ haye; been" brief ; -I am not making 
any cx)mplamt 'with Tegard-' to 'them^, but, to mv, mind, it would 
; inyidiomf" bo,-, attempt;'; to /:deal\TO^ All I will sav m 

' 4hat nothing^, that since our last meetings, since wo* 



discussed these matters at the end of last year lias eiianged lay 
opiciori in regard to the safeguards that must he required iu 
arranging now the constitutional position in regard to liiciiir's 
finance. ■ 

:It ^is quite true, as Sir Tej .Saprii has said, that there are 
provisions^ ill the G-overnment of India Act which make charges — 
he said either a first or second charge. I do not tliiiik realiy 
that the precedence affects it at all. The obligation is placed 
upon India by the Statute to provide the, expenditure out of the 
revenues, and the revenues must be dealt with for the benefit ajid 
the purposes of India. I raise no objection to that. T would, ,, 
liowever, make one observation to you upon it, but I do hope 
we shall not, here, at this Conference, fall into the error wiiich 
certainly T have. seen 'in some press ■comments, .especially tliose 
vyhich have conie^ from- India, that beca-use some declaration or 
provision tliat may be required and has been put forward at this 
Conference would have some advantage to investors in Great 
Britain, therefore it cannot be that that declaration or provision 
is in the interest of India. That I submit is a complete falaey, 
and very little examination is necessary to deiiionstrate it. If 
3^11 bear in mind what I- think would have the iinaiiinioiis approval 
here, that what want to do is to maintain in dealing with. 
Government loans and matters of that description the confidence 
of the investor, the fact that something that 3^11 are doing mxw , 
help the investor in this country who has placed his mone3^ 
in sterling loans, and that it may stop a diminution in value 
which otherwise might occur, b3' some provision which you are 
going to make in the constitution, does not mean for one moment 
that that provision is not in the interests of India. It is obvious 
that they are consistent, that is that the interests of India would 
be consistent also with the interests of investors here. It seom,s. 
to me to follorv so obviousty that I do not vush to labour it. I 
only desire to draw attention to an error wdiicli has certainly 
co’ept into a good man3' of the press comments that I have seen 
from India. The main purpose being the establishment of confi-> 
deuce, w’-hat huvS to be determined also is what steps could be 
taken and -what the effect of those steps would be upon the investor 
in this country, in India and elsewhere. That of course is wlieu 
vmu are dealing wnith the credit and the stability of the financial 
situation of the Government of India, which means India. 

N"ow may I at the outset also make just one observation follow-- 
ing what fell from. Sir Tej Bahadur Sapru at the outset of his 
remarks, and was then followed by Mr. Pethick-Iiowrence? I 
had occasion recentl3^ to make a statement with regard to it aT>d I 
only repeat it now because from what Sir Tej has said just now 
there seems to he som,e notion that a change is being made in the 
situation now as compared with what it was when we first starlecl 
the resumption of the Conference here. I want to state that for 
myself I maintain quite .rigidly the view that I have expresv^^ed 
before that, whilst in favour of Provincial autonomy, I am also 
in favour of responsibility' at the Centre of the Eederal Government- 
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wlii'cli we are.seeMng to .set up, and .in mj mind notliiiig tliat ^as 
happened: kas "caused me to ckange those' wiews. In my ppmioii 
tlmy are /paid and parcel of the main principles upon which we 
.are" engaged 'at tMs' Bioment, , 

Mow I, would desire to call attention, onh^ for a moment or two, 
because I do not wish .to detain .yon -at any length, to some of the 
nhservatioiis made both by Sir Purshotamdas Thaknrdas and by , ,:■. ./ 

Sir Tej Bahadur Saprn, ^ 'Specially those ' referring to the sections : ; 

of the Government of India A'ct to' "irhich' Sir/Iej referred. T find 
the greatest difficulty at this moment in laying dowm any canons 
of financial admini^ration . in '' India in view of the situation as 
it '.stands, and ■ certainly I would like to .get rid of one subject, 
for myself at any rate,*" which '''haa. been referred to, not discussed 
at any length — and .I quite appreciate .the discretion of those who , 

have spoken in not referring to it.;at."any .length— and that is the 
matter of currency and' .e.xchange, ' The 'view I took at the earlier 
stage was that. cuiTeiicy .and ^ exchange should be dealt with by 
the Eeserve Bank which should be established on non-political 
lines, and wiiich, when established, would have the inanageiiient 
of currency and exchange. That does not mean for o.ne ri:ioiiieiit. 
that it fixes the ratio. The ratio would be fixed by the Legislature, 
as it is now by the Act of 1927. That fixed" it.- ■ But the manage- 
ment of the currency and exchange ■ are quite different things, 
and the object of entrusting them, to a '.Eeserve Bank is that you 
may be enabled, by means of - ;a non-political body consisting of 
experts, charged with the duties and .also having the necessary 
powers, to preserve the stability of exchange and ciirreiicy, and 
thus to maintain and even enhance the credit of India ; and so 
far as I can see there is no way of dealing with that except by 
means of this Eeserve Ban'k. ■' Whether some teinporari^ provision 
may be made by introducing a Council, assuming that you have 
once establislied your constitution^ and that Council may be con- 
sulted and may express its „ views, I shall not go into at this 
moment, because it does not seem to me that that is an essential 
part of the management of the^^curreney,' although it may be very 
usefuh as it certainly often is,’ io-Zbring ■'■’others in who may have 
their views in order .that they • may/' expound them and put them 
before those -who are responsible.- I do not propose to say a word 
further in regard to currency and exchange. *’ , 

In relation to the external and internal loans, there again as 
to external loans I made my position clear last year, and I do 
not propose to re-state what I then said. As regards the internal 
loans, I agree tliat the statements that I made last year were not 
very definite as to the remedy that was proposed, and I think 
Sir Tej was perfectly right' in saying’ that there was a considerable 
aimoukf bf discussion and that nothing "definite was arrived at with ^ 

regard^ to it. The' only concern.;., that I-have with regard to internal 
loans is to protect, and- to ^protect ,|0r; the purpose of preserving 
financial stability and- credit :agaih#:''the' raising of loans at bad 
^ rates 'of interest;- jyhieh.lfbnH moment they were raised, 

the credit' of India notr^ithBtahdxng that they were internal loans. 



J&'or example— I only give it as an instance, and. not for.: a 'moment 
suggesting* tliat it will take ■ place— suppose yon iiave been raising 
loans' kere at 5 per cent., '5^ per cent., and even. 6' per "cent., and 
that'it , was' proposed ' to raise tbe'loan in India.'' Let 'me assume 
for a; iiionient— I 'am not suggesting it will take', place', 'but merelv 
suggesting it'^for tke. purpose- of an example— that it -is' raised at 
8 per -cent.- The effect of ‘that mnst be to" reduce the credit of 
India in" the eyes 'of British ' investors, and"' consequently to" make ' 
some larger amonnt payable than' would otherwise be' payable if .a 
loan of that character had not been raised. 

The only intervention that I would desire in that respect would 
be to see that nothing of that sort takes place. I gave as an 
instance an unbalanced Budget, and I think I was a little mis- 
understood with regard to that. I did not mean one particular 
Budget; what I mean as I explained later, was the pursuit of a 
certain policy. I did not suppose for a moment it would be 
pursued, but if it was it would be necessary to take some stand in 
order to prevent the credit of India being most seriously affected. 
Personally, I should be satisfied in that regard if the assent of the 
Governor-G-eneral were required for the purpose of an internal 
loan. That does not seem to me to be unreasonable. In the 
ordinary course of events, if there is no serious risk of impairing 
credit, then, of course, the Governor-General would give his assent; 
but this, as it seems to me, would give some power of checking any- 
thing in the nature of financial administration which would impair 
the credit of India. That is all that I want with regard to that. 

IsTow^ Sir Tej Bahadur Sapru has x'eferred to certification, and 
here I confess that I am not in accord with him, because it seems 
to me that the pow'er of certification must be preserved, at any 
rate at present. I was struck, during the course of the argument,, 
by his remarking, after having referred to the sections of the- 
Statute, What more could be required? What it seemed to^ 
me he was leaving out of calculation altogether was the possibility 
that the Legislature might, for some reason, refuse to vote the 
taxes. ISTow, that is not an impossible state of things. To my 
great regret, it arose certainly on one occasion when I was Viceroy, 
an occasion when there was no real question of finance involved 
at all. There was no point of issue between us, no real dispute, 
but there was at that time some discontent with what was being 
done by Government, and, as a constitutional demarche, hecause 
really it was nothing else, the Finance Bill was rejected by the 
'Assembly. TTow, what is to happen if that takes place? I notice 
Sir Tej says things wdll go on as before, but they could not do so. 

Sir Tej Bahadur Saffu: I should like, if I may, to make one 
suggestion, because I want to have the benefit of your advice upon 
it. Let us suppose you have the provision in the constitution that 
if the Legislature turns down the whole of the Budget, or refuses- 
to raise any taxes, last yearns Budget would come into force? 
There are precedents for that. 

Lord Reading : I agree, but that would not meet the point 
that I have in mind. There are two things which must be borne 
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ill iiiiiid. One is tlie restoration of demaiids wMcli are iiiucle, ond 
tiiere is ceriilicatioii. Let me point out Yflij. li; llie Army anti 
external relations — to refer only to tliese tiTO — are reserved to 
tile Vicerojy lie iniist— to use a plirase wliicli I think rras employed 
IjY Sir Tej Bahadur Saprn earlier in tlie discussion — liaw^ tie 
pOY’er to imp. lenient the obligations that are placed on linu. it 
is necessary to provide the money. If y^ou have entered^ into a 
contract tor the yeaiy it is no use saying thatj, unless equally you 
give liim the power to raise the money. He must have that. 0.i 
coiiite if the Legislature is working in agreemeni wiih liiin, wliieb 
we hope will be’tiie cas8_, the result will be that ?no dihiciiity wiii 
arise. But suppose this, for example, and .you cannot leave it 
out of account, e-speciallj as I say it has happened once. During 
my time there were two occasions on which 1 had to certify. Tins 
one was a iiiiicli more controversial point, and I am not referring 
to that, but the other that I have in mind so definitely is wlieii it 
was siiiiplv rejected as a constitutional point, just to take up that 
constitutional position. The consequence was that, very miicli to^ 
my regret, I had to introduce the Bill as a recoiiinieiided Bill for 
the purpose of certification if then rejected. It liapperied as those 
of you will remember w^ho w'^ere there taking part in the Assembly. 
It happened and the Bill went through in the ordinal*}^ way; no 
difficulty ever arose about it at all and no question 'was ever raised 
that the taxes were not payable oi*' ought not to be paid becamse 
tJiey had not been voted by the Assembly but were certified merely 
by the Guvernor-General. 

How if there were not powers of this kind, which are very 
necessary as it seems to me, it would be impossiKle for the Governor- 
General to implement the obligations , that are imposed xipon him. 
It is not much good referring to other cases for this purpose, 
because, as I ventured to observe to you before, the sitiiation, is 
quite unprcceilented. You will not find in any constitutions 
provisions of this character, it may be because the conditions do 
not exist. But here if you have the obligation to do a thing, there 
must be the power of being able to implement it either by asking 
for the further demands, or, if it becomes necessar}’-, by "certifica- 
tion. That it should never be resorted to would obviously be the 
best state of things that can happen; but the mere fact that there 
is the power inherent in the Governor-General by the constitution, 
if the conrlitiqn should ever arise, at any rate will enable him to 
go forward and do what is necessary in order to carry on the duties 
imposed upon him. 

Of poiirse, it may be said, and I think it was certainly implied 
;-by the references that were 'made during the discussion to-day, that 
^ the' power is. already there if you have Sections of the Statute, such 
’ as' aremoivln th'e GoTernment^ of :'_ipdia Act, because that is 
analogous 'to putting the’ expenditure^, oh' the Consolidated Fund. 
But then, ■■‘of course, as all cohstitutidnal lawyers and those who 
have studied^the, finanofafconditipnaof Government know perfectlv 
^vfillr'that is rath#; at figure" oi, speech than anything else, the 
[idited means 'that the Governor-General 
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ill' 'Sie ' case of India, lias tiie- power . of .raising , tlie money ; tiiat is 
of nsiag '.tile . liioiiey from' tlie"-' funds ' tliat liave come ."in from tlie 
iweiiiies witliout, iiaving to' go- 'to tlie 'Legisla'tiye Assem'bty to liavQ 
tiein, voted.: , ill otlier wo-rds, if''."lie was : responsible, let us say,, 
for 4.7 cim^ewS, expeiiditure,' tte figure,, as it now is for tlie 
Arniy, lie must be able to ' find " somebow 47 'crores out of the 
revenue. , . He lias ..not to liave them- voted on the assuinptioii wliicli 
we are at present discussing' and on the sj'Stem wliicli lias liitlierto 
prevailed, but lie draws tliem from the'' Treasury as tlie ivioiiey 
euiiies in. That is to say, in other words, . to' put it quite simply, 
be bas to dip into tiie till' to take that money, but bas not got to 
get the previous consent of' the Legislature; but, -that is all that is 
meant hy -saying that a ' -charge ■ is on-' 'the Consolidated Fiiiid. It 
means no more -tbaii that', and - it gives no --unore' security tlian that.. 
If the reveiiiiesmre': not ■there, then -of'' course ha has not the iiioney 
and his Consolidated - Fund is o-f no ''use.' I think' must not. 
lose sight of all these considerations if you are putting upon him 
b'V these ine&iiis certain obligations to clefray the - expenditure on 
Army and External Halations ' and' so forth. 

„ There is very little, else, I think, that. I want to refer to to-day ,- 
as I certainly am not anxious. to take up much time in discussion. ■ 
I took up a considerable amount of time when we last had tliivS 
before us; but what I am most anxious about is that ive should 
realise— and I would press it upon you very seriously— the situatioir;:- 
as it is at the moment, and the undesirability of trying to be too- 
precise at this present period during transition and during the 
present conditions of finance, not only of India, but of this country 
and of the world generally, I think, of course, that v-e should 
do everything we can to strive to arrive at agreement in respect 
of.. .it, but. I cannot help but make this .observation,- and I m:ark,e.'A.t^:.^^ 
with a full sense of its responsibility — that if it were to be stated 
by Government at this present moment that the full responsibility 
for the finances of India are to be transferred from the present 
situation and the present control into that of India and a res- 
ponsible Government set up there, I would hestitate very miicht in 
propdiesying V7liat the effect would he upon the financial position 
of India, but I do not hestitate in saying tliat it would 
disastrous. It is not because of the feou of anythiiio' in India; 
I would beg of you to get that out of your minds; it is because 
the situation is so bound up with our ovn here — that is, in relation 
to investments that are made and responsibilities here in regard 
to Government loans and so forth. Roughly, the amount of money 
invested is somewhere about 350 million, pounds sterlino'. 
fi.gure may not be exactly accurate, but it is near enough for the 
purpose, and in addition large sums have to be found annuallv in 
sterling. Those sums have got to he raised in sterling and if 
anything tvere done which frightened people liere, nmde them 
confidence, the result would be reallv disastrous to the finances of 
India at the moment. I would press upon you not to get info 
your minds that that is because there is no confidence in India. 
It is not that. It is because the inyesting public here cerfainlw 
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..places its monejj it is irue, Jn- Indian loans ^ relvin." iipon^tiie 
..mr.miies .of India to defray tliem; bnt also because it knows 
tke' control, certainly lias . been . in. the Secretarv of State 

iii'.Coiineii, as' is shown by, the .references, that were niade,_^ and that 
it ds .essential that yon shonld ' not distiirh. that, certainly at this 
moment when conditioiis' are so- 'difficult wdth re^^nrd to finances 
all over the world. I would beg you to remember that. I am not 
speaking for a moment, as .a member of the CxOYeriimeiit— I hawe 
no {jOTernment resj^onsibilitj?' — :but I" am speaking my own Titwvs, 
and my own views in these 'matters 'ate based upon considerations 
which*! would beg you to"' believe, are,' I am convinced myself, in 
the best interests of India, with '.the desire of trying to reach some 
conclusion which would be agreeable to India and to ourselves, but 
which would maintain, the confidence of investors in Indian finances 
and would, above all, .consequently retainuinimpaired. the .financial 
credit and the stability of India. . ' : 

(The Committee adjourned at 4-10 
{The dismission on Financial Safeguards is continued on page 1197,) 


Proceedings of the Fiety-eihst^ of the Federal Struc- 

ture Committee held on Wednesday, 25th November, 1931, 
AT 11-0 A.M. 


Discussion on Order of Constitutional Development, 

Mr, Wedgwood Bonn: Lord Chancellorj some of us would like 
to discuss such questions as the future of this Committee itself 
and the actual time table to be adopted b^’- the Government in 
carrying out the proposals of the Committee. If ^mu would allow 
some time for that before the Reports are made I think it w^ould 
be a good thing, because naturally we should desire that any 
opinions expressed in this Committee should be embodied in the 
Report, so that they may be reported to the Plenary Session. 

Chairman: Then will you go ahead now, please? 

Mr, Wedgwood Benn: I will ask Mr. Lees-Smith to do so, 
although I think this would come better when have finished the 
financial discussion, but before w’'e make our final Report to the 
Plenary Session. 

Chairman : We had better get it through now. 

Ijees-Smith: 1 am ready 'to,, start the discussion on this 
8uh|ect,mow,.but 1- .should like an. opportunity for other memhers 
who may have something- 4o say .to. contribute at any rate a few 
words on it, come better, probably, after 

^ you would not mind break- 

■ jil|tq;th^-.dishn^icmb^^ I should like to say what 

aye, to , 
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Chairman,: I tliiiik you had better say it ilow:^ M Lees-Smith,. . 
I am in great sympathy with you, ■■and I am quite sure that what 
yon iiaYe.td say will he Tery helpful. 

Mrr LeBs-Smith ::1 should like the Comniittee to realise, that 
although , this has, come rather quickly, I think that we;are noW' 
on the. most Yital subject, that' this Confere.iice has left to discuss,. , 
and' therefore I sho-uld not, like the fact that' it is .suddenly,, 
interjected into the other discussion to'ma,.ke the. Committee think 
.that this is by any means a secondary issue which is being decided. , ' ■ 

I do. not think it will take long but I think what will be- said 
is exceedingly important.- 

Ghairman: Tes, I am sure anything you '.say, .Mr. Lees-Smith, 
is. The only thing is, if it is so important, as I am sure it is, 
do not you think we had better ha^e the Prime Minister here? 

Mr, Lees-Smith : Certainly, Well, we might decide that later, 
but I should like the Committee to know what I have in mind 
before we discuss that. 

Chairman : Very well. I am very much obliged to yor^. What 
I will do is this : if you will go on now, I will convey the remarks 
to the Prime Minister. He is a very busy man and perhaps it 
would not he fair to ask him to come. At* the present moment he 
is engaged in the Cabinet. Will you go on now please? 

ilfr. Lees-Smith : Lord Chancellor, the question that I want 
to raise is the question which was referred to in a number of the 
speeches yesterday but not fully developed. That is the question 
of When is this federal structure that we are now discussing 
going to be brought into being? I think, if you will permit me, 
a short discussion on that will in fact shorten the discussion on 
the Eeports; because if that were clear in the minds of the Com- 
mittee I think the discussions on the Eeports would go through a 
great deal more easily than they may under present circumstances. 

I would say this to the Committee : that at this present 
moment the prospect is that this Conference is going to end in 
failure, and I think that this short discussion that we shall now 
have is our last effort — the last effort any of you can make — to save 
it even at this m.oment. I would warn the members of this Com- 
mittee not to wait for the Plenary Session, but, if they have any 
remarks to make, make them now. The Plenary Session is not a 
discussion; the Plenary Session consists of a series of speeches in 
which each man stakes out Ms position and the Government replies 
at the end; hut there is no discussion in the sense that we know 
it round this table in this Committee. 

I do not know. These are issues which lie on the knees of the 
Committee and on others, that we are in a very tragic position. 
There is in reality no unbridgeable difference on any of the issues 
that have been discussed on any Committee ; and yet, owing tc 
the fact that we do not get toR^ther sufficiently closely, this Con- 
ference is on the verge of disillusionment. If I may refer for a 
moment to another Committee — cannot enter into it, hut I do 
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not think there is an nnbiidgeable clifierenc^ even on the ecmi- 
iiiiiiiai cfaestions; and I , would say tbisj that it i.-. geneiallx 
understood that tlie Goveriiiiie.iit will bring into^ being at an early 
stage— at as early a stage as possible— ProYincial aiitoiioiny. 

Thai raiinoi be done imiess a setth^naeiit of tbe, ooroiiiiiiial question 
•is first of ail readied. If the settlement of tlie coiirmiiiial qiiestioii 
■is readied for that purpose, it can tlieii present no dlilieiiltT, or 
no insuperable difficiilty, for tlie purpose of establisbiug a Central 
fioYerniiieiit ; and for our disctissions bere-at' this moiTieii.t we need 
not I think deal with the comiimnal question any further. 

May I then what lias, been the impression made on niy 
mind by the discussions into which we hare entered in tlie last 
fetv clays? There was a certain unwiliingness to enter upon these 
discussions in the last few, days on the. -Army, on finance, and so 
on. I think anybody . who has. heard them -.will say that it wa.s 
most fortunate that, owing, to the action of .this Committee, those 
discussions haTe. ta,l:e.n place. They liaye been most temperate; 
thej’ liaye been most guarded ; they have been, most creditable to 
everybody,;' and tlie3".haTe shown tliat the differences between what 
I might call an official GoTernment. view .and the Indian view are 
far less than they appeared before these discussions took place. 

That, has .'been .one. .of, the results'' of this discussion, and I do 
sa}" that on the discussion that we have had in the last two days — 
discussions on the question, so to speak, vis-a-vis the British 
Government and Delegates from India, certainh' no unbridgeable 
differences have revealed themselves. What then is the question, 
above all others which is the difficuity and on which it mB.j be 
that our efforts may break down? It is this question: When is 
this Bederal Government to come into being, and is it to come 
into being simultaneous^ with the Provincial Governments or later 
than the ProTxncial Governments? That is the question that has 
to be settled, and that is the question on which this Committee 
has the right to express itself. 

That is the question on which I think the Government ought 
to hear the views of this Committee before a final statement is 
made, and I hope that the Committee will express itself now when 
it has got the opportunity, because I warn it that if it does not 
do so now it will not have an opportunity^ at the Plenary?* Session 
to express itself. There are two .alternatives presenting a genuine 
diffieultv’' to everThodv. What are the two alternatives? One of 
them is this. The difficuity as I understand it is tliat Provincial 
autonomy can be brought into existence in perhaps eighteen months 
or a couple of years — some such period as that— but the Pederal 
Gqvernment^for various reasons cannot be. brought into effective 
; exisffefioe;'/ with _ every effort 'in 'the ■world, in less’ than about three 
years, dr ihore.''^' That is"'a genuine 'difference. It is not a question 
^ between Efigh^iod ,and' Thdia.' , Ityis' 4 'genuine administrative 
difficulty audit hot to sepratate tts''at -all. There is therefore 
‘l^ow'-^tftere ;arO'':twd'ialWia1a^^ One of them is that 
^I^rOyifidial autonomy ihalni:V;; established’ as early “'as possible and 
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•tMit tlieii tiie' Federal GoYernment stall be,, created, at a later date. 
The otter alternatiYe is.ttat ttedwo stonkl be established as far 
-■as possible smiiiltaiieoiisiy.' It' is, betweea tliose „,two' alternatives, 
that a elioice lias to be' made. ' - Lord Reading : soiiietiijaes speaks, in 
bis personal, nnpaeity ^ and; Re tells ns tliat.'he, has no Goveriimeiit 
,res|}oiisil3ility. .May I ■ tkerefore give' , my .own , views on. tbat, 
■siibjeet? I iiave discxissed it with a great iiiany members of this 
'■"Gomiiiittee and I am convinced. myself tlia,t in spite' of its difficxil- 
'iies tbe second alternative — ^tbe alternative of, siiniiltaneoxisly 
'bringing into being Provincial autonomy" and Federal responsibi- 
:„'ii,ty— is tbe safer of tbe two., ' 

'FTow J am afraid tbat .if tbe. ■■ first alternative is carried- out, -if 
dbe .Provincial Govemments'-^- .-are established.' before the' Federal 
Goveriiinent, that they will be estabiisbed amidst suspicion , that 
there will be a belief that the. Federal Government ns .postponed 
'into tlie indefinite fxitxire,. that tbe^^ will not be estabiisbed with 
goodwill, that they may be. wrecked before they ■■■■ are' begun, that 
will never have "a proper chance' of sxiccess" and ■ circxmistances 
may 'then, arise ..as. a result' of . that, as a, res'ult of the general 
■OTspicioii and .ill-will,, which will postpone' the Federal Government 
'to so'me indefinite fxitxire. ' 

Now what are the disadvantages of ■ the other alter'nath'e? , The 
-other alternative is tbat tbe two should be brought into being 
more or less siimiitaneonsly. The disadvantage is this. It will 
mean the establishment of Provincial antonomy at a later date 
:thaii it conld be broxxght into being taken by itself. It will mean 
that India will have to wait, and there is apprehension that India 
in waiting may grow restive, and that difficulties will occur on that 
account. With regard to that I woxild say this. I m^-self would 
hope and would believe that India would not be restive if it knew 
that tbe delay was due to the work that w^as being carried on all 
;the time to bring Federal responsibility into being. And I woxxld 
suggest this. I have a profound belief in the method of settling 
■the problem of India by conference. I would suggest that the 
•method of conference continue, that practical^ this Committee 
here should for this purpose be kept in being, tliat it sboxild work 
in India with the Government of India, and that the Government 
■of India should continuously work exit the system of Federal res- 
ponsibility and use its efforts to expedite it so that India woxild 
know that it was going to be brought into being at the earliest 
possible moment, and that its own trusted leaders were in continuous 
consultation. I cannot believe that in those circumstances India 
would be so disturbed that progress would be rendered impossible. 

That is what I think should be done. This is so important. 
As I say, I believe this is our last chance of saving this Conference 
from disillxisionment. It is so important that may I put almost 
dogmatically what ivS my opinion on the subject. I should like this 
Committee to pronoxxnce in favour of tbe simultaneoxxs proposal— 
tbe two together... I ^ should , lilte' ^ if to indicate — ^tbose ' who can 
indicate- — ^that if an’ effort were '' feeing made in co-operation with 
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. . Indian opinio^n to work out Federal responsibility rliat tlie delay , 
,wMcb;tbat wonld m in Provincial ' self -go verninent would not. 
lead to difficulty ill' India. I'siionld, like tbis Committee, or some- 
..similaiyCommittee— bioadly, this Oonimittee — with the necessary 
, additionsy to' continn^^ in being and consult with t!ie GoYermiieiit 
of India, , so that ' the Indian prohleni would finally, be settled by 
conference. ' I believe if that is done — and I do warn the members' 
of the Gomniittee they have to decide, this now — if the}' do not 
speak now I doubt whether' during' onr lifetime we shall speak, 
to each other face to face again ■ we. .have to do it now at this 
moment. I think if this were' done it is the' last hope that we have 
of settling this Indian problem on the lines which we intended • 
when this Eonnd Table Co.aference was' first called over a 3*'ear ago. ' 
Sir Tej' Bahadur Sap-ni : I would- like at the outset to express* ' 
our sense- of obligation to 'Mr. Lees-Smith, who I take it lias spoken 
not only on his behalf but on behalf of his section of the Delegation. 
Speaking for myself, and for this block on this side, I max say' 
that we deepty appreciate the spirit which has prompted him to 
speak in the manner in which he has spoken this morning. like 
Mr. Lees-Smith, I stand also irrevocablv committed to the method 
of conference. Although I am aware that a certain - section of 
politicians in this countiy have already- passed sentence of death 
on this Conference and on this Committee, still I think 

Chairman: It takes a lot to kill me. 

Sir Tej Bahadur Sa-pru : Yet, I think, Lord Chancellor, 3^011 will 
agree that it is only due to a person on whom the sentence of death 
has^ been passed that he should he allowed the final chance of 
saying what he has got to say. 

Chairman: I am bound to sa}"' it usiialh- is done; Yes. 

Mr, Jinnah : But it does not change the sentence I 

Sir Tej Bahadur Sapini : I venture, therefore, to sa3' a few w^ords 
as one who knows that our day^s here are numbered and -who feels, 
like Mr. Lees-Smith, that it would be a traged3' if we were to go 
awray^ without having achieved anything substantial, more parti- 
cularly* when, as Mr. Lees-Smith very rightly pointed out, the 
differences are not at all unbridgeable. Indeed, I would very 
strongly contest with anybody, high or low, wiio wmuld maintain 
that the distance betw'een one section and another is unbridgeable. 

The main points on wiiich we assembled this time to come to 
some conclusion were first of all Federation with responsibilitv at 
the Centre, and, secondly, corresponding responsibility^ in the 
Provinces related to the Centre. Although no official announce- 
ment has been made yet as to what is going to he the future consti- 
tution for India, I shall proceed on a similar assumption to that 

:'-'-'-'"-'-"-m"a'"de hy-"-^-'-Mr;-'^"Lees-Smitfa 'this morning," that ""the ""air is" "thick " wi'tK 

'y , ' the ’words Provincial autonomy,-:' ^ 

; ^ How, lehme' make^an ■absolutely;^ and definite statement iw 

regard to that'’mati!etC .So;far ml am concerned,- I am an irre- 
' . - ‘ ^biicilable opponent; '’dl/'^rovinmal -'autonomy divorced from res- 
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poiiliMlity at. tlie Centre, ■ not prepared .'to '.support it, nor , 

ani. I prepared to a.dvise mj .country, do -'accept Pro.Yinci a I autonomy ■■ 
diYorced , from rasponsibility , at tie Centre. Tliat is one of inj„ 
deepest convictions, a,. conviction wliicli I can trace back to my 
official .Jays;:,;; ; ' ." ■ . 

I refuse to believe, in tlie first place, that: it is possible. for you 
to give us genuine Provincial autonomy, an autononw wliicli will - ' 
..aia..ke .US' independent in some vital matters, of the control, of the 
Ce.ii.tiV:d;Groverimient .or of the Great Mogul, the Secretary of State 
tor' India, B.iit, assuming that' your legal advisers can . devise 
■some sort of formula which will give us not wliat I w.Guld. call a 
•bogus Provincial autonomy, b'ut a genuine Provincial' autononiy, 

I would ask you to approach the question from this point of view. 
You yoiiivselves have said repeatedly on public platforiiis and in 
the Press that it is no use giving to a people a constitution which 
they are not prepared to work. Have 3^11 satisfied rmurselves 
that there is any considerable body of men in India at the present 
moment rvho are honestly prepared to work Provincial aiitonomy 
or who feel sufficiently courageous to work Provincial autonomy 
in the midst-'of what I imagine to be a great opposition in my 
■country to a sj^stem .of Provincial, .autonomy in advance of res- 
ponsibility at the Centre? It is all veiy well for our friends to 
say that we must hold our souls in patience, that Provincial 
.autonomy will inevitably lead to responsibilit3" at the Centre, 
iFrankh', I am in no mood, and I do sa3'’ man}" of mj countrymen 
:are in no mood, to accept assurances of that kind. We are not 
:going to allow our future to be prejudiced b}’^ accepting Provincial 
autonomy at this juncture, when we know that political opinion in 
England can change so rapidly as it has changed during the last 
few months ; when we know that the number of our friends is very 
limited, that the number of our opponents is ver}^ large, that 
-people still think of India as they used to think in the eighties 
^or the nineties of the last centiiiw, or even ten 3'ears ago. There- 
fore, let me give this warning in the friendliest but the firmest 
•possible language : that those of ns vrlio have stood b}" the Govern- 
inent in critical times, who believe in ordered government, who 
are anxious that India should be saved from a period of strife 
and turmoil and that we should be allowed to settle down to 
constructive work, will feel, and legitimate^ feel according to 
my view, that they have been let dowm bv this Government. I 
hope things will never be allow’-ed to reach that pass. 

Well, Mr. libes-Smith has raised, the question of time. I 
‘entirffiy endorse his remarks ; but if India can be genuineH con- 
vinced that the machinery has been set up,, that the machineiy will 
'be constantly in working order, that something is being done to 
achieve the end which we all have in view, India will not be restive. 
'On a point like that I Believe I Tiave got no right to speak with 
the authority -with which Mr. Gandhi can speak. Once jo\i 
convince the people that you mean business and that 3^11 are not 
■going merffiy to feed us upon hopes which may be realised three 
years 'Kence or thirteen years hmce or longer, I think there is 
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;enoiigli, patience in tlie country to- app'roac]i tlie future- in .a sp.rit- 
of confidence. .But let there be genuine- co-opeia;tioiij' and do not^ i 

tell US' that in your language and in. your dictionaiy co-operation 
means only, co-operation when w^e- 'accept your' views, a.s the firial^ 

.views, when we accept ' t.hat what. you consider 'best for our interests,' 
is' i‘eally the best, but let a -true conception ' of co-opera-tioii,. arise. 

Co-operation means- and ought to mean' that we ..ought, to be-,;' abio' 

to : adjust our . differences that we ought to be .able' to -find ,a& 

coninioii gToiiiid; that neither of 'iis should feel that his views '.are,' -S: 

being imposed upon the- other., . I .■-.am.:, not a non-co-operator ; I 

have never been a non-co-oper,ator.''. ^ Do not give me a chance of' 

saying that it is the people of this country who have non-co-operated 

and taken a leaf out- of the book of' Mr. Gandhi, who lias st>ovur- 

a spirit of co-ope,ration on this occasion, -be it said to -his credit. 

I, therefore, speak as a friend, and if I have spoken vrith - >.■ 

certain amount of feeling, -I will beg .-you to'assuiiie, I will beg- 
you to rest assured, that I have a very -vivid idea of the dangers 
that you may be cultivating by manoeuvring us bade into wbat I 
call the Simon recommendations. Let there be no such feeling 
in my country. Let us not go back with tluit impression : and 
remember it is up to you to realise your responsibility in tbe 
matter, to see that your friends are not wiped off the picture. 

That is all, My Lord. 

I would say only one word more. It should not be understood 
that I accept that a three years period is necessary for working/ 
out the details, 

I am open to conviction. 

Chairman: lYhat do you think it should be? 

Sir Tej Bahaclnr Sapru : Let your experts satisfy me that a 
three years period is required, and I will accept it, but if it is a 
question of choice between accepting Pi’nvincial autonomy novr 
and Tv-aiting for three years, at the end of which time we are to 
get the whole thing, T would much rather wait for three vears 
than accent Provincial autonomy now. We have been told that 
there is a very great anxiety that the Government here sliould 
give proof of their earnestness. I appreciate that anxiety, I 
value that anxiety, but I would only give this warning, that i;’- 
attempting to show vmir earnestness you niav do sometbin.o; v/hicb. 
will make your position and make our position worse. That is all. - 

Chairman : I really cannot have a number of speeches on ^11*5 
for this reason. I have seen a letter^ in the newspapers to-dav 
signed by a number of ladies and gentlemen and T vshall assume 
that they all agree with what Sir TeJ Sapru has said, and T shall 
so report to the Prime Minister. It is no use everybody speaking. 

'* The following 'is the text of the letter:.-*^,; , ■ ■ 

In vieir .of the 'situation : that has dWeloned at the Bound Table - 
Ctoufarenee arid; the repeated attempt. dpHniC' the last few-. days hy mtohers 
of the dominant party in Bnrlinimfht either 'to hrin^ the proceedings 

of the Conference to. ai imn3!ediite.'^ei3y&'’ or ^t6'.;hring pressure to. hear upon/ 
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I am going to read out tlie names. Sir TeJ Sapru lias just 
liioxle liis speecii. Sir Cliiina'iilaX S'etalyad is not on tliis CoBimlttee. 
I assume that lie ' agrees.. 'Sir.' Cowasji Jeliangir is not on tliis 
Committee. I assume lie agrees.' Sir Pliiroze Setlma is on tlie.’ 
Comiiiittee. I assume that jou agree? 

Sir Fkiroze Seth/na : E'ntireij. 

Chairman : Mrs. SnBharayanj- I tMnk you agree ? 

■ Mrs, ^ Subbamyafi : Yes, 

Chairman : Mr. Sastri, I think 'you agree? 

Mt,' Sastri : I agree ^ hut there are one or two remarks I slioiild 
like. to make. ■ 

C'hamimi ^ Wliat 

Mr, Sastri : li there is a danger, ‘My .Lord 'Oiiancellor, ' of the- 
step that Mr... Lees-Smith' has spoken .of being, taken by the Govern- 
nient, and ■ Provincial autonomy being introduced in. adTaiice' of 
respoiis'ibliiity at the Centre, I should like to point out one grave 
danger there is of the country being not'- at all willing' to accept 
it., I speak with a due sense of responsibiiit3% and.as^ I often do, 
I. shall have. ' the, consolation of - having spoken the blunt truth,, 
even ' though it '.be -unpleasant, to those whose habit it, is oiih’- to- 
liste.ii to that which is plea-sant. My Lord Chancellor,, .-government 

the Goverjiment not to make any declaration at the Conference itself, but 
to declare their policy in Pariiament, we desire to issue the following 
statement : — 

(1) It is our considered opinion that no political party of any 
standing in India will in the slightest degree favour the introduction 
of provincial autonomy as the first instalment with a mere promise 
of establishing responsibility on a federal basis in the future. 

(2) The Conference was not in our opinion called for this purpose, 
and noi e of us %vould have taken the trouble to come to England 
to achieve merely provincial autonomy, which was, indeed, recommended 
hy the Simon Report. We think in the first place that no genuine 
provinci.al autonomy can he established without responsibility at the 
Centre. Even if it could he established, we are clearly of the opinion 
that no party in India will he prepared to take it. And if it is 
intended to rely upon the support of any particular class or tiny 
minority among the people of India for the working of ^ provincial 
autonomy then ^ve think that the position instead of being improved 
will become one of great complexity and instability, and will give 
rise to n situation which in the best interests of both countries must 
be avoided. 

(S) If His Majesty’s Government intend to take this step it must he 
understood that it -will not he with our consent but wholly contrary 
to our a.dvice. and the Government must be prepared to take Ml' 
and sole responsibility for their action. 

(4) We claim the early fulfilment of the declaration of His Majesty’s 
Government made on Januaiw 19 last, wdiicli was explicitly reaffirmed 
only a few days ago by the Prime Minister on behalf of the National 
Government. A mere .reiteration of. it in a fresh declaration, or in 
the preamble of a Bill for provincial autonomy, leaving the establish- 
ment of responsibility at the Centre to some future date, will receive 
no suoport from us and will be strongly resented in India as a com- 
ulete breach of faith and; aa being wholly inadequate to' the needs of 
the country.’^ ’'v \ 
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ria India is, becoming more and more diificnlt, , Strong ineasifj’es 
may have to' be .taken, in more Provinces than one, and if at tMs 
m.oment Provincial : autonomy is granted in .full to tiie .people . of 
India, tkere is no mea^n of avoiding , tbe suspicion tliat tEe 'present 
'.Rulers 'of India, . having found tlieir task in tlie 'Provinces .exceed- 
ingly difficult, are anxious to slinnt-'it off on to the .sbonlders. of 
:t}ie cliosen ' leaders ' of their own people. That . would ■ be. . rin 
‘exaggerated charge, but we know that, in times when political 
exeiteineiit runs high, charges are apt to be, exaggerated, . but., if 
"there is an, .element of truth in ..that,'. I' should, think that' wise 
Rulers would' shrink before., .they incur', that . charge. '.My .Lord 
Chancellor, the danger further is this. If Provincial autonomy 
■is granted in advance of responsibility at the Centre, there is 
every probability of these difficulties to which I allude being 
infinitely aggravated by the circumstance that the Centre is still 
unreformed and continues to irritate the politically-minded classes 
in India. 

I am afraid I cannot continue for a few moments. 


Chairman : I will come back to you in a minute, Mr. Sastri. 
I am going through the list. The next one is Mr. Ramachandra 
Rao. He is not a member of this Committee. I assume he agrees 
•with Mr. Sastri. The next one is Mr. Mudalhmr. 

Diwan Bahadur Mudaliyar : If you will permit me, I so rarely 
fake part in the debates of this Conference, that I think I would 
not be trespassing on the indulgence of this Committee if I say 
.a few words. I want to say this. The representative character 
^of many of the Delegates at this Conference has been questioned, 
but I stand in the fortunate position of being able to say that 
I do represent a political pa^rty in my own country, a party which 
has been constantly referred to in debates in both Houses of 
Parliament in this country, and a party which has consistently 
-co-operated during the last eleven years in working such a political 
'.constitution as has been open for Indian politicians to work in my 
country. I speak now on behalf of the non-Brahmin Justice 
Party in Madras, and 1 want to make it perfectly clear what the 
'views of that party are, both because I am in close association 
with the leaders and followers of that party in my own country, 

■ and because during my stay here I have kept myself equally m 
close contact in correspondence, both by letter and by cable, with 
the views of my colleagues at the other end. I want to state 
that I agree almost entirely with ^what Sir Tej Bahadur Sapru 
has stated, that we as a co-operating section will find it almost 
impossible to work the scheme of Provincial autonomy divorced 

the Centre. 

If^I might put it in perhaps a little different manner from 
whm Eight, Honourable , Mr. Sastri has put- it, it 
woul^i boiipiiair |Oi the Provinei’al admlnisteation to- impose on it 
■the conseqtte'ees of ^ quelling apy notation that is bound’’ to’ arise 
owing 'to^ dito^faelite ' at/resfpra^ not being ^ introduced 
the Centre;;; Ji, I* to nit 'Province 
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and were to take up the .responsibility of Provincial adniinistration.^. , , 
it woiilcl be an intolerable .burden .on me or on my , party to,' put , 
down an agitation for wMcb we are not responsible, an agitation, 
wiiicli we are also bound, to say is not. illegitimate, an a.gitation 
for responsibility .at the Centre., Therefore,' : I feel that a mere- 
announcement ,' of Provincial autonomy, , or a .Bill to , promote' 
Provincial autonomy without simultaneously providing for .' res- : 
ponsibility at the.. Centre will fail flat in the country, will . put '■ 
men like myself who are anxious. 'to co-operate, in an absolutely 
bewildering and hopeless position, and will in fact v/ipe us .out: 
of the political picture if we do not take care of ourselves. . It is- . 
not,', fair '".to the co-operating ' section, to those friends of ' the , 
Britishers, to those who .have .tried to ,wwk ' the iiistit'utio.ns ' you. ' ^ 
have given to us in the face of odium and risk. It is not fair 
to us that you shbuld put iis in that position. What will they 
sa.y if we go back? ' "They wall say that one ' result of the Round 
Table Conference has been, as in fact was hinted on the last 
occasion, the separation of Burma and the acceptance of the' 
Simon Commission Report. 

I dread to think of the consequences of that attitude on the* 
part of my countrymen, which at the same time I am bound to- 
say I cannot reasonably criticise. I would, therefore, venture 
very earnestly, even at this eleventh hour when a feeling of 
despondency has been created even among optimists like myself,, 
to urge that the acceptance of the alternative put forw^ard by* 
Mr. Lees-Smith and supported by Sir Tej Bahadur Saprii is the 
only course w^hich can save my country from anarchy and chaos. 

I l)elieve that as a co-operator it : is my duty to place this view 
quite frankly before the Government, on my own behalf and on- 
behalf of my party. I may add that the Delegates and certain 
other gentlemen who belong to my party and wdio are in London 
have been consulted by me and we have had a discussion, and' 
they entirely support me iirthe view I have just put forward. 

CltavTinun: Thank you veiw much, Mr. Mudaliyar; w^e are 
much obliged to you. The next gentleman is not a member of 
the Committee; he is Mr. Jadhav, who, I believe is a Mahratta 
representative. Then we have Mr. Tambe, and then my old friend' 
Mr. Joshi. Do you w-ant to say anything Mr. Joshi? 

Mr, Joshi: I shall say only a few words in support of what 
Mr. Lees-Smith, Sir TeJ Bahadur Sapru, Mr. Sastri, and' 
Mr. Mudaliyar have said. 

Lord Chancellor, as a representative of Indian Labour, I may- 
say that we ask for immediate self-government for India not 
merelv for sentimental or racial reasons. I have made it quite 
clear that we want self-government not because we want Rulers of 
our own race and not because it • is self-government ; we want 
self-government as an instrument for promoting the welfare of 
the masses of our country, and„ I feel that obiect will not be 
achieved if we merely introduce'' -Provincial autonomy now amf 
leave aside the introduction of real self-government in India. 
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Lord Ciianceilorj ' I , Iiave ■ some experience of worHng in / tlie 
reformed' Legislatiye Assembly for over eleven ,years.j and^ I, can 
'tell yoii yfroio. iriy experience " that 'since tlie new. Legislative 
.Assembly ''was broiigbt: into' being 'it. bas. been' very^ difficult indeed 
to get tlie people "of . tlie country and tlie members of ; tlie Legislatiire 
to devote tlieir 'time, to constructive work" for' tlie uplift' of tlie 
masses« Tlie attention of tbe '. Grovernment^ tlie .attention of, tbe 
Legislatures, 'and tbe. attention 'of tbe people of ,tbe country is 
wbolly devoted',: to. tbe problem of .winning self-government,, for tlie 
■country. 


Tbe Government have to , grapple with tbe .question of keeping 
law and order in ,,tbe country; ..dber^ bave' no time.. The, people 
have . no time for constructive "work for tlie uplift of tbe 
masses of tbe country. .We are, therefore, iiiiwiliing to wait any 
longer in order to get' 'an opportunity ■ to-: promote meaiSiires for 
tbe uplift of tbe masses of India. We feel that if mere Provincial 
.autonomy is introduced and real responsible government is 
delayed, tbe country will again be plunged into agitation, and tbe 
attention of tbe people and tbe attention of the Government and 
of tbe Legislatures will be wbolh?- engrossed in the work either 
of agitation or of keeping peace and order. 

We therefore feel, Lord Chancellor, that tbe proposal to intro- 
duce Provincial autonomy only and delaying tbe introduction of 
real responsible government in tbe country will not be of any use, 
and all of us who bave so far worked for promoting constructive 
measures for tbe uplift of tbe masses and tbe workers will bave 
either to join tbe agitation or to take a political holiday for a 
long time. Well, Lord Chancellor, we are not willing to do 
either of these things. \ 

Chairman: Thank you very much, Mr. Josbi. The next 
speaker is ' Mr. Tayakar^ ' 

Mr, Jayahar: Lord Chancellor, I strongly?- support Mr. Lees- 
. Smithes remarks and those of Sir Tej Bahadur Sapru and 
Mr, Sastri, 

There are so many considerations one could urge with force 
against tbe proposals which seem to be gaining ground every 
day ; but, having regard to tbe short time at my disposal, I shall 
only address myself to one important consideration, in order that 
tbe" Government may take note of it. When I received the invita- 
tion from the Yiceroy of India that I should come and attend 
this Hound Table' Conference, /!■ was' assured that, for tbe first 
time in tbe bivstory of India, tbe method of arriving at definite 
''Oon,plusion$ ' by tbe process ; of ^'megotiation,; agreement, and good 
Mlbcme? going to be tried."'; Ibdian; patriots had advocated 'this 
•method of ’reqnf erence many, ^ inahy "ago, ■ But unfortunately y 
as happens 'to ‘Ao many .pplitioal prpp^als in India, it was aee^pted 
very l^te. ' Tbe’'Ihpih*Le^slatiyh.AssemblT asked for this method 
tn 1924-25, but Table Confemice 







I accepted tiie iiivitation, My 'Lord.- , I was warned, by niaiiy 
'of my political opponents and friends, ■ Ob, 'tliis is only a dodge, 
a trap, and the Conference is going to end in ' dismal faihii'e. 
You geiitienmn are being asked to go to England; but yon will be 
fooled by British diplomacy. Be- careful. ' You ,A¥iil be kept there 
from day to day, ' fed on promises, and' in the end you will find 
that you will have to return to India .with nothing in your hands 
but with your brow, marked with ' the ■ stain of dismal failure.'','' 
Yotwitlistaiidiiig a.ll such fearful prophecies, I and 'in^r friends 
arrived here. ', :We wanted to give Britain a chance— possibh^ the 
last chanGe—- of settling the constitutional question by the method 
•of conference and nsg’otiationr: There are other^ methods known 
to India of achieving ' its freedom, ' but I' am. one of those wdio 
tlio'iiglit that it w'as ' our duty to give to Britain this op;portiin,.ity 
,of settling this C|uestion',,. if possible, by negotiation and good will. 

We came here,.. Sir. , We gave our best., ,I a,ni not here 
referring to, the impopularity which .we faced in India that is a 
per so.iial., matter,, and perhaps^ .a. precious personal memory which 
'wilL always he re'called ^with great pleasure. We gave our best 
to your ■ Q-overnment from day to day as . you, . Lord Chaiiee.llor, 
have witnessed. We gave it last year; we gave it this 3?ea,r. , E’ow 
we wuut to know what this method is leading to — is it failure "or 
.success?' 

Speaking frankly, anything sho'.t of Central responsibility^ 
coupled with federation, any proposal of a mere Provincial 
■character, even though it may:^ amount to Provincial autonomy, 
will mean a complete failure of the Round Table Conference. 
There are no other words with which I can characterise such a 
consummation of the Round Table Conference. As to Provincial 
autonomy, we could have had it, speaking of my Province only, 
in or about 1920. Speaking of Bombay from wdiieh I come, it is 
no secret that a popular Governor of that Presidency recomixiencled 
i.ii the year 1920 that Bombay should have Provincial autonomy 
as it was then understood. 

Eleven years have passed since.. We have met here for two 
years successively. We have given the best of our time and 
energy and now if we are ojffered mere Provincial autonomyy all 
I can" say is that I reg^ard such a consummation as a dismal failure 
-of the iSoimd Table Conference. 

What will be the rewsult, Sir? The rewsult will be that the few 
people who believed in the efficacy of this method, who believe in 
the promises of England, who believe in the rectitude of 
the ideals of British rule, who believe that Britain means 
in the long run to do justice to India — this small group 
■of people will disappear from the country; and, without seeming 
to use tlireatening language, I may say that you will have deli- 
berately handed over the country to the forces of disorder, chaos, 
and it niay be revolution.. GodV ; ways ■ are very inscrutable, 
Sir. ’ ^ Perhaps it is His will •dhat "the way to India's freedom should 
lie through revolution. * A' 
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: I feel Lord Ghaiicellor, having heard the discussion '■ on this- 
gods, as you say in your language. All that I can .say ' now from 
my seat In' this ,, Committee is: ‘"'Be careful what you , do. The 
issues are.; clear before you. My country has made up,,its , inincl 
to, be'iiee.', .The question is whether you will give it freedom; by 
good will so, that your connection with India" is kept intact, sO' 
that commercial relations are maintained between the' two countries,, 
whether you will give India freedom by this metho,d ,of good 
or by the other alternative of bitterness. It is for England to 
decide. I can only say that the country has made up its mind 
to be free and when three hundred and fifty million people seven 
thousand miles away have made up their minds to be free it iS' 
difficult for to govern them at such a distance. You could 

not do it just across your own border three hundred miles 
away with people of your own race and culture and much less is 
it possible for you to succeed in the case of people seven thousand 
miles awuiy, entirely different from you in religions, culture, and 
in everything that constitutes life. The choice lies before you. 
I do hope that you will decide rightly. All I can say is that we 
shall regard it as a dismal failure, and the fault will not be ours, 
if on our return India is handed over to chaos, disorder and 
revolution. 

Chairman: Thank you, Mr, Jayakar. Mrs. Subbarayan, you 
did not understand, I think that I was calling on you for your 
opinion. I am going to ask you all in turn. 

Mrs. Suhhamyan : I feel I must say a few wwds as this is a 
very important subject. I know that when I express my views 
on this subject I voice the feelings entertained by a large section 
of women in India. I was very much perturbed by the rumour 
that the plan of the British Government was to include Provincial 
government in the new constitution, with a vague promise o£ 
some measure of responsibility at the Centre at some indefinite 
and uncertain date in the future. Such an offer I would regard as 
entirely insufficient in itself, apart from the practical difficulties 
of its "application, into which I will not go now, but which have 
already been briefly dealt with by Mr. Lees-Smith and Sir Tej 
Sapru with whose remarks I fully agree. I would like to point out 
that at this mument the eyes of all India are not fixed on" the 
Provinces, but are fixed on "the Centre. It is the emblem of our 
nationhood. The reforms to be secured are going to be valued 
in. India entirely by the degree of responsibility given at the 
Centre. A denial of this or an indefinite postponement of it will 
cause the bitterest disappointment throughout the length and 
breadth of India, through all sections and classes of the people. 
I know I am not speaking for myself alone — Mr. Jayakar has 
already referred to it — when I say that we dread to contemplate 
what form that disappointment will take. 

But it is not only a disappointment. In my opinion, such an 
offer would not implement the undertaking given by His Majesty^s 
Government at the last Conference through the lips of the Prime 
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Minister; Tlien^ apparently., reforms at, tlie Oentre /and ,,iii tlie 
Provinces were regarded as of. equal importance and iininineiice. I, . 
will go .fnrtlier and , say tKat. offer wtiicli, it . is . now,, rumoured 
will be made to ns ,will be considered .not only different fro,m ,tlie 
iHidertakiiigs given last year, but also that it is .not, made /in tlie . 
spirit. of a real desire to settle tlie Indian problem on the.' principles', 
of goodwill .and constrnetive co-operation. It is not in tlie worcling 
of any ' formula, I would like to point ont, that oiir nation' , will 
find agreenient, but in the spirit wdiicli underlies their under- 
takings. . Mistrnst of the spirit in which we, the people of .India, 
were treated by Britain has long been the key-note, of onr ,attitiicle' , 
to /Britain,' and it was only last year that this mistrust was to some 
extent dispelled by the spirit of good will apparent in tlie .Pioimcl 
Table Conference negotiations, and in the British Government’s 
pinnonncement. 

If the spirit of that pronouncement is contravened — and this 
rimionred deviation of policy would indeed be a contravention 
of it— then the mistrust increases a hundredfold. We shall have 
to return to India bearing with us a message of despair and dis- 
illusioninent to a future which none can bring themselves to 
contemplate without the gravest alarm and anxiety, I do there- 
fore earnestly ask the Government seriously to consider all the 
consequences of this policy which I earnestly hope they will not 
adopt. 

3/r. Sastri: I believe with Mr. Lees-Smith, that the wiser and 
the safer plan is to vrait for Provincial autonomy until the second 
step could also be made ready to start with it. For I am sure 
that if any interval is allowed to come between the two steps, 
not only will there be an atmosphere of suspicion and mistrust, 
but the interval would be occupied by acute political trouble, and 
here I wish to be followed with attention by all the members who 
sit round the table — it will not be only trouble caused by the 
malcontents in India that you all know about, but there are 
others from, a different quarter and with different motives no less 
active in creating trouble. If trouble is not forthcoming, there 
are those who will create it for those who wish it. We have known 
it every time. You good unsuspecting people in this countiy who 
govern us from seven thousand miles away do not know them, 
but we live night and day amongst them and with them, and we 
know that where the politicians wish for trouble, without their 
asking for it or bidding others do it trouble will be made ready 
to hand for them. It is that which we wish to avoid. Do not 
let there be an interval between these two steps, for there is no 
doubt that that interval will be taken advantage of by mischief 
makers of every kind, and the interval will he indefinitely prolonged, 
and your best intentions will be frustrated. 

I have only one more word to say. I remember once sitting 
in No. 10 Downing Street round a smaller table where those who 
are accustomed to bear the heavy responsibilities of government 
sat together. One who^ is no . longer in the land of the living but 
who held great power spoke as Foreign Minister. 
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I well reiiieiiiber liis words.' .Speaking of ,, a certain; part of tke" 
Empire from , wiiicJi trouble had .'comej .'ke said, I wisli we liacl 
ki iowii the full extent mf the danger; 'oiir local agents' failed tO' 
apprise ns, of its 'reality and its magiiitiide.’^ ■‘Well,, perhaps often 
peo|)le here: err or take iiisuhicient ' care because ' 'they are not 
miriied iii' time., , Let nothing* 'of . the- kind he said upon tliis; . occa- 
sion, for we .have warned ^fon . again and. again, solemn^ .oand .in* 
every tone . of earnestness. 

I have been a friend of this . Empire. I have admired the- 
patience and the admirable -qualities that have built it up. I 
have never hestitated , to pay my diomage to the greatness, to the- 
glory, and, all things being considered, I should like to say, as a 
student of history, to, the beneficence of this Empire. But I cannot 
shut my eyes to the fact that often when those who run this Empire- 
have come to the cross-roads, of events they have failed to listen 
to the voice of caution, and to- the voice of justice, and have taken 
a wrong step and lanclecl themselves and the great Coinmoiiwealth in 
confusion. 


I do hope that upon this occasion the way of generosity, the 
way of peace, the way of hnman good will and human welfare 
will be chosen, and not that which is often pointed to by tliose^ 
wdio believe in the lower ideals of Imperialism, the wu,y of 
harshness and the way of j>ride, for that no longer is the spirit 
of the wurkl. It is in conflict with the spirit of humanity. 
Being adverse to the hopes of the race, it is hound to lead W 
failure and to disgrace. I am one of those who believe that some- 
how or other in the ears of those who have authority will be 
sounded the note of caution, and that we shall be found going 
the right w-ay at this time, and w^e shall be found steering 'the 
ship of India and of Great Britain alike to the haven of niutiial 
good will and safety. 

My Lord Chancellor, I do hope and y}ray that justice and 
inerevp and wu'sdom will attend the few more sittings that vre 
shall have of this Committee and of the Conference wdiich is its 

ChatrmM: 'Thank you, Mr.,Sastri. ' In one moment I shall 
call on Sir Samuel Hoaxe, but I should like first of all to sav that 
the other two signatures to this appeal are Mr. Qlri and Mr. 
Shiva Tiao. They are not members of this Committee. The- 
^BigIlatu^es. .wwa.*— 


Sir Tej Bahadur Sapru. 
Sir Chimaiilal Setalvad. 
Sir Cowasji Jehangir. 
Sir Phirnze Sethna. 

M rs . Siibbar ayan . 

Mr. Sastri. 

Mr. Bamachaudra Bao. 


■ Mr; ' Mudaliyar.. 
.Mr.' Jayakar. 
'Mr. Tambe., , 

Mr. Jadhav. 

Mr, Giri. 

:Mr,, ■ Shiva Ban.. 


I tliink it was also signed by. Mr. Lees-Smith. 



Sir PtirsJiotmndas TJiakurdas : I have special S’eason to, he , . 
grateful^ to Mr. Wedgwood Benn and Mr. Lees-Smith for having : 
raised this qnestioiip becansej for some reason or other, wiiicii I 
have not been able to ascertain^ I did not know of this letter whicii. . 
has been sent to tlie Press over the signatures of so 'niaiij of,,iiij 
friends. I like to believe that it was owing , to , my ' not being' ' 
present at the tiiQ.,e' when the letter was sent that the letter wois 
liot shown to me. But I wish to say on behalf of Mr. Jamal 
Miiliamniacl, wdio is the President of the Indian Federation which 
I iuive the lionoiir of representing here and of Mr. G. I). Birla, 
who is my other colleague^ that we ail three are unanimously and 
eiV!phatica:lT of the opinion which has been expressed here on this 
side, of the table ; and I regret very much that it w^as not possible 
*lr>r my friends to show ns . the letter and let ns have the lionuiir 
of signing that letter. 

My Lordj I will not say anything at great length. I will 
reijiiiid yon that yesterday, when I wms speaking, on the finance 
safeguards, I said I w^as • oppressed by some of ■ the, rumours that 
were fioatiiig about, and I am very glad that through the efforts of 
oiir frieiicLs on the other side of -the table w-e have got' this oppor- 
tunity of expressing onr vievrs’. On behalf of the eoniinereial 
corominiity, I say t!ia,t this offer of. Provincial aiitonoiiiy wdll be 
regarded as soinetiiiiig which leads nowhere. If there are reserved 
stid. under control, ^the main arteries of the iiiachiiie of Indian 
aclniinistration, what is there centred. ,111'. the various Provinces 
and the Provincial administrations wdiich, v/ill allow* India to 
advance economically, • and, advance'' in the various fields, fiscal, 
financial, etc., which realty' matter to any Government which wantS' 
'to do good and to develop its country? 

I feel, Sir, that if trade and commerce are to he safeguarded 
ill India, the best thing that' the British Government can do is 
to see that the little good-wdil which is still left— and there is a 
lot of it left to develop- if you wfill oiilj take tlie right step — is now 
■watered with real substantial good will from this end and not 
any such measure, which I may concede is being olfei'ed to 
us, perhaps owing to the political circumstances and pressure which 
appears so much on the surface to us 'who are not in the know of 
the inner secrets of the Cabinet, ' I', am very apprehensive, Sir, 
that if this’ step which is-hemg threatened is taken, Bolshevism 
. and Communism in India will not have to' be imported from across 
the borders, but I feel, and I say it 'with all the responsibility of 
niY position here, tliat many in India will feel that the Government 
-of India and His Majesty^s Government, are, perhaps unwittingly, 
planting that very dangerous plant in India by this action of theirs, 
'tore economic conditions are ail . such as will help any such effort, 
and that effort may he made in'. a. manner which would require 
and baulk your most -important, and .active Criminal Investigation 
"Department , in India,. Let ; the 'Government not take a step which 
■strikes us, as being "absolutely.' suicidal to the interests both off 
*Great Britain and of Ind-ia.- .We in .India are completely fed up 
.. .■•with .any. more . experiments of .'.'a half-way house .in. this, matter. 
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What we feel is that no refomi will commend itself to .India 
unless it is a snbs.taiitial and: whole-hearted reform,. 'at the Centre. 
Mere ProTiiicial antoiiomy of the ■ nature of .which we.. liaTe- 
heard will lead'm,s nowhere and in many, cases would onlj' ,ma,ke, 
the remedy worse than the disease we are suffering from, 'at . the 
moment. " ' , ' / ' , „ 

I have only one more word to say. The extremist .press here 
which has been running down the Conference and the efforts of 
the G'OYernment in regard to this Conference ha^e all warned the 
British public that if the Round Table Conference is to progress 
OB, the lines we want England may be bankrupt. I refuse to be- 
lieve it. I think the people who write that do not know Britain's 
strength and vitality. The step that Government threaten to take 
will be the last straw which will break the cameFs back. The 
caniePs back is India’s patience, I appeal to the British Cabinet 
not to miss this opportimity when we have here Mahatma Gandhi 
ready to look at facts and to go as far as he possibly can for the 
evolution of a system of government which will allow us to deve- 
lop, to guide and to maintain the relations between India and 
England in a manner which may be to the lasting glory 
of England. 

J./r. Gandhi: My Lord Chancellor, I tender my congratula- 
tions to Mr. Lees-Sinith for being responsible for this debate, and 
I tender my congratulations to you, My Lord Chancellor, for 
having allowed this debate. I think that Mr. Lees-Smith has 
shown amazing optimism in initiating this debate. He has come 
as a physician with an oxygen pump and he is trying to pump 
oxygen into a dying body. I do not say that we are a dying body 
because of this rumour or threat of Provincial autonomy divorced 
from Central responsibility. In my own humble manner, almost 
from the commencement of these proceedings, I have been uttering 
words of w’^arning and I was oppressed, and I said so in so many 
words, with a sense of unreality which dawned upon Sir Tej 
Sapni only yesterday, or as I happen to know, has been dawning 
upon him for the last few days, because he has given me the 
privilege of taking me into his confidence in common with his other 
friends and comrades, if I can also bracket myself as one 
of Ids coniracles. Out of his ripe experience of administra- 
tive tr/fairs, having held high offices in the Government, he has 
warned us of the danger of Provincial autonomy so-called. I am 
very offen an unrepentant sinner. He had reasons for issuing this 
waroing, especially in connection with me, because I had dared to 
discuss the question of Provincial autonomy with so many English 
friends wdio are responsible public men in this country, and he had 
heard of it, and so he gave me ample warning. It was for that 
reason that you finxl me as one of the’ co-signatories not to the 
document that has been placed, before you,. My Lord Chancellor, 
but to another similar document . that was issued to the press about 
ten days ago and 'was addressed' to the Prime Minister. I told him, 
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as I say tere^, tliat .botk lie and ' tke ' otliers wko kaTe spoken after , 
ilimj and reacked tlie same goal tkrongii different routes, ■ Fools .■ 
walk in wliere angels' fear to tread. ’ ITot kaving kad any experi- 
ence .of admiiii.stration actually I -felt tkat if ProYincial autonomy 
was, tke ProAu,iicial autonomy of, my conception I/,ior oii% -would 
not .mind kandling tke... fruit, feeling tke thing and seeing wketker 
it really answered my purpose.'.. .1 love to meet friends, wko .in.ay 
he , opponents in policy, on tkeir own platform and , find out tkeir 
drfficiilties, , and find out also wketker wkat tkey are offering is 
likely to lead one to tlie ^ same. place, and in tkat spirit ..and, in tkat 
sense I' ventured: to discuss. Provincial .autonomy, hut I,,,fo.und at.; 
once on 'discussion .that wkat 'they;" meant ".'was„ certainly.'not ; tke„ 
Provincial autonomy ,ikat I ineant,. -and so' I told my friends also' 
tkat , I would be quite safe if tkey left me alone,' tkat I was not. 
going '.to sell the interests' of tke ' country out of a foolisk concep- 
tion of Provincial autonomy,^ or, out of impatien.ce . to, get sometking 
for, tke country. Wkat I .am- anxious to 'do'^is, ' kaving come all 
tkese miles witk tke, grea:test. diffidence,- .kaving come Here, to ten- 
der my wdiole-kearted:,. co-operation', to .tke Government . and. to tkis. 
Conierence, witliout tke ■ sligktest mental reservation, and liaving, 
applied tkat spirit of co-operation in.' tkongkt, '. word .and- deed,' to 
leave notking undone, I .kave not kesitated . even to go .into , tke 
danger zone, and keiiee I kave dared to talk about and discuss 
Provincial autonomy. But I kave come 'to tke conclusion that 
you, or tke Britisk Ministers, do not 'contemplate giving India tkat 
measure of Provincial autonomy wkick' would satisfy a man of my 
mentality, wkick would satisfy tke Congress, and wkick would re- -' 
concile tke Congress to taking up ' Provincial autonomy altkougk 
tliere may be delay in getting responsibility at tke Centre. 

At tke risk of taking up a little of tke time of tkis- meeting, let 
me make my meaning clear,'. ’because" kere too I am adopting a 
somewkart different line of argument, and I am most asxious not 
to be misiinderstoocL Let me take, therefore, one illustration. I 
want to take for iiiy illustration Bengal, because it is one of the 
Provinces to-day in India wkick is deeply affected. I know tkat 
there is a terrorist school active in Bengal. Everybody ought to 
realis-e by this time tkat I can kave, no manner of sympathy witk 
tkat terrorist school in any shape 'or form,. I am as convince'd as 
I kave ever been tkat terrorism is tke worst kind of action tkat any 
reformer can take up. Terrorism -is tke very worst thing for India 
in a special manner, because Tndia is, a- foreign soil for terrorism 
to flourish in. I am convinced' tkat '.those young Indians wko are 
■giving tkeir lives for wkatx.tkey,' consider to be a goo'd cause are 
simply throwing away tkeir lives, and tkat -they are not bringing 
tke country by one inch nearer to the goal, wkick is common, I 
hope, to us all. 

I am convinced of all these, -tilings,- kiit,,. having been convinced 
of tkem, supposing tkat Bengal had Provincial autonomy to-day, 
wkat would Bengal do? Bengal would set free every one of tke 



1182 


' .iieten,iis.. Bengal would , not liimt down tke.teiTOiists—an aatono-- 
moiis Bangai, I mean— Bengal ■ would, try ' to reacii tliese terror--^ 
ists and coiiv,ert, tliese terrorists., and. I sbonld. approacli tkeni wit¥ 

eveiw cnnMenne.. and wipe ont teiTorisin. from' Beng^^^ 

But let. me go a little ■ step '.fiirtlier, in order to xlriye '.koine tlie; 
triitt tliat is in 'me.. 'If Bengal was .antonomo'iiSj tkat aiitoiiomy' 
itself %YOiild really remove terrorism -from Bengal, because tliese' . 
terrorists f ooiiskly consider tkat tkeir action ' is the' shortest cut 
to freedom; but, having attained that ; freedom., .the teiTorism wmild. 
cease. 

To-day there are a, thousand young men, some of whom, I w’oiild 
dare swear, . have' .absoliitely nothing , in common wdth the school of 
terrorism,' a thousand young men who have not been tried and 
who have not been convicted; they, h.ave all, every one of them,, 
been arrested on snspicion. So- far - as Chittagong is concerned,.. 
Mr. Sen Gupta, who was Lord Mayor of Calcntta, who was ai 
member of the Bengal Legislative Ooniicil, and who was also 
President of the Provincial Congress Committee in Bengal, is here 
to-day. He has brought to me a report signed by members of all 
the parties in Bengal in connection with Chittagong, and it is 
sad reading. It is painful to read this report, but the substance 
of this report is that there has been an inferior edition of the Black 
and Tans in Chittagong — and Chittagong is not a place of no im- 
portance on the map of India. 

We now see there has been a flag-showing ceremony, and in. 
making this demonstration all the military forces have been con- 
centrated together in Calcutta, and these demonstrations have gone 
through ten streets of Calcntta. At whose expense, and what will 
it do? Will it frighten the terrorists? I promise yon it will not 
frighten the terrorists. Will it then wean the Congressmen from 
Civil Disobedience? It will not do so. The Congress are pledged 
to this thing. Suffering is the badge of their tribe. They have 
determined to go throngh every form of suffering. It cannot, 
therefore, frighten them. Onr children would laugh at this show, 
and it is our purpose to show ihe children that they must not be 
terrified, they must not he frightened by this display of artillery, 
guns, nir force, and so on. 

vSo that you see what is my conception of Provincial autonomy; 
All these things would be impossible; I would not allow a siiiole 
soldier to enter the Province of Bengal; I would not pay a single 
farthing for the upkeep of an, Arm^’^ which I may not common d. 

PiOTincialmutonopj.y<,:youV 40 .-not contemplate a state in: 

, ^ wlh,eTebyA can set free sill-- tires© detenus and I can remove 

f^liaAhe4Muth;h0o the Bengali Begulatibn III. If it is Provin- 
cial autbnbmy*, it is independeheei for Bengal precisely in the 
same.manner;%At1mtj responsible ; Government I'liave seen growing 
up in Natal/’ its own indepen- 


4eBt existenc«s,; eta. Toa ao- 
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not conteinpiat© tliat thingv for Bengal ox any, of tliese BroviiiceSc,_ 
It .will be, tke ' Centre still -dictatiiigj still ralingj still doing all 
tliese tlaings. T'liat is not.tlie Provincial autonoBiy of bij’ eoncep™ 
tion. . Tliat was wliy .1 said if yon- present me witb that live Pro-* 
vinciai aiitonomyj I, s'liali be prepared' to ■.'consider tiiat proposition; 
blit I am also .coiivinced tliat tli'at autonomy is . not coming., .If, 
tliat autonomy w,a3 , eoming , we would not see all, these protracted 
proceedings tbat' have taken place 'lie,re; ..then we would have 
.managed our own afiairs in an -entirely different 2 iia.nB..er. 

,, Blit urha-t' '.really grieves me still more is this : We have aii been 
.brought here ..with one single' purpose. I have been brought here 
specially tliroiigh that very pact in-- which it-is written 'that I was 
coining here to discuss and to, receive really responsibility at the 
Centre: .Federation ', with 'a.ll ■ its responsibility — safeguards 1111- 
doiibteclly— safeguards , in the- interests of India. I have said in 
season and out of season that I would consider every safeguard that 
is necessary. I personally do not really consideXj with Mr. "Lees-' 
Smith or. anybody, that, all this- constitution building should take,' 
all these ,loiig ' yea.rs — three ye.ars. ■He, thinks of Provi'ncial auto- 
nonijr in eighteen months. '. Mi?- folly tells me that all this time is- 
not necessary. .Where the 'people have, made up their niiiids, the-' 
Parliament has made up its .mind, the Ministers have made iip"' 
their minds and the public opinion here is ready, then these things 
do not take time. I have seen them not taking time w’here there 
has been one mind applied ; but I do know that there is not one 
mind applied, but there are many ininds, all following their own 
course and all perhaps with a disruptive tendencj-. That being 
so, I feel convinced that, in spite of this debate, not only is there 
going to be no responsibility at the Centre, but no tangible result 
coining out of this Conference. It hurts me, it pains me, that all 
this precious time of British Ministers, of the nation and of all 
these Indians who have come here, all of us, should have been 
wasted,;,; but I am veriv much ' afraid that, in spite' of. this, oxygen,":. 
,pu.inp., the result will he nil. . . 

, ' I do. not say that the result is, therefore, bound to be that 
Provincial aiitoiioinj will be thrust dowm our throats. I do not 
really fear that result. What I fear is something still more dread- 
ful — that nothing at all is going to, come out of this things but 
terrible repression in India. I do not mind that repression : re- 
pression will only do us good. If we have repression in the right 
time, I will consider that' also as a very fine outcome from, this 
Conference. Eepressioii has never ' done harm to a single nation 
which is sailing for her destined goal with a fixed determination, 
for that repression is verily an oxygen draught, though not the- 
draught that Mr. Lees-Smith has administered. 

But what I fear is that the alender thread which I had again 
built up of co-operation.-wifhVthe.British/nation and with' British 
Ministers is about, to snap and that I should again declare myself 
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a conviiioed non-co-operator and civil resister- — ^tliat I slioiiM re- 
•deliver ttis message of non-co-operation and civil.resistance to tlie 
miilidns of. India^ no' matter liow many air balloons will float over 
■lndia,.nr '' bow^ m tanks will be brongbt to India. Tbey, will 
bave ' no" result. You do not know, to-day ' that tbejr produce . no 
results, even upon, tlie tender young ■ children . ' We, tea.cb, tlieni to 
dance with Joy when .bullets, are flying about them — they are like 
so many crackers. We teaoli them to suffer for tlie.freedom.of tbeir 
country. I do not despair..' I do not think that because ., nothing 
happens here there will be chaos in the land. I do not think so. 
Yot so long as Congress remains untarnished and non-violence goes 
forward throughout the length and breadth of India un diminished. 


I have been told so often that it is the Congress that is responsi- 
ble for this terrorism. I take this opportunity of denying that 
with all the strength at my command. On the contrary, I have 
evidence to show that it is the Congress creed of non-violence which 
up to now has kept the forces of terrorism in check. We have not 
succeeded to the fullest extent — I am sorry — ^but as time goes on 
we hope to succeed. It is not as if this terrorism can bring free- 
dom to India. I want freedom precisely of the same type, only 
fuller, as Mr. Jayakar. I want fiiH freedom for the masses, and I 
know that terrorism can do no good to the masses. The masses are 
silent and disarmed. They do not know how to kill. I do not talk 
of individual instances, but the masses of India have never moved 



in that direction. 

Wanting that freedom for the masses, I know that this terror- 
ism can do no good whatsoever. Whilst on the one hand Con- 
gress will fight British authority and its terrorism, legalised, so 
also will Congress fight terrorism, illegal, on the part of youth. 
Between these two what I feel is that there was this course of co- 
operation opened up for the British nation and for me by Lord 
Irwin. He had built this bridge, and I thought I was going to 
have a safe passage. I had a safe passage, I have come here, and' 
I have come here to tender my co-operation. Bixt I must confess 
to you that, apart even from what Mr. Lees-Smith has said, and 
from what has been said on this side by Sir Tej Sapru and by 
Mr. Sastri and the other speakers, the limited responsibility at the 
Centre which they have in view would not satisfy me. 

I want that responsibility at the Centre that will give me, as 
•you all know, control of the Army and Finance. I know I am 
not going to get that here now, and I know there is not a British 
ready for that, and,--: therefore, I know I must go back and 
to a course of suffering. I have taken part 
in , tMU because I wanted to.-.pia|ke my position absolutely 
clear Y Wil.lMIre been Mends in private sitting- 

'witK have now said 

UOTnly at I mean by Provin- 

<5ial a-atoRomy, . I close 
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hj sajing that I sail in the , same boat as Sir TeJ Babadnr Saprii , 
and others, and I "feel convinced that real Provincial autonomy iS' ' 
an impossibility unless ' there is responsibility at,' the Centre^ or 
unless you are prepared to so, weaken the Centre that the .Provinces^ 
.will' be able to dictate to the Centre. ' I ■ know :'that„yon.,are not 
prepared, to-day to do" this. I know that this Conference 'does hot 
con.c,eiTe a weak Centre when this Federal Government is brought ' 
into 'being, but that it conceives a 'strong' Centre. 

A strong Centre governed and administered by an alien antho-, 
rity, and a strong autonomy, are a contradiction in terms.' Hence- 
I'' 'feel that Provincial autonomy and , Central responsibility , have' 
really speaking to go, together. But I saj^ again that' I have an: 
open mind. If somebody will convince me that there is Provin- 
cial aiitononw, siieli as I have conceived for instance for Bengal,, 
available, I would grasp it. 

Chairman : Thank yon, Mr. Gandhi. Do yon wish to associate 
yonrself, Pandit Malaviya, with what Mr. Gandhi has said? 

Pandit M- M* Malamya: Tes, bnt I should like to add a few 
remarks. , 

Chairman: Yes ^ certainly. 

Pandit If. M. Malaviya: My Lord Chancellor, I feel that the 
very grave sitnation which has arisen demands that we should 
speak ont onr minds and leave no occasion for any friends in Eng- 
land to be in a state of doubt as to what is likely to happen. The 
question of self-governing India is an ancient question. For five 
years and more the Indian National Congress has been asking foi’ 
the establishment of full self-government in India. In recent years 
when steps were taken to introduce reforms at the instance of the 
Congress, when the Montagu-Chelmsford Eeport was published 
and it was found that Mr. Montagu and Lord Chelmsford reported 
that there should be no responsil)ility introduced at the Centre, 
but that Provincial autonomy should be worked for ten years, 
and after that the Statute should be revised, and the question of 
introducing responsibility at the Centre vshoiild be considered, I 
published a criticism of the proposals, and I beg to quote from 
what I said in that criticism in order to show that the views I am 
now expressing are not views formed only on this occasion, but 
that it has been the feeling of educated Indians for several decades 
now, I said, with reference to the proposal that there should be 
no responsibility introduced at the Centre: — 

It oppresses my soul to think that during this period — 
the next ten years — ^the Government of India, which, as I 
have shown above, has failed to build up the strength and 
prosperity of the people to the extent it should have done, 
should continue practically unchanged, and that the 
representatives of the people' anxious to promote the good of 
their fellow men should still have to hear the pain and the- 
humiliation of havdhg no 'deterinining voice in the govern- 
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' ment of tlieir. eoimtry. In tke liigliest interests of humanity,, 
,as representecl : by tte tbree MindrecI and twenty millions 
of tliis land, and for tbe good name of ■ England, I . earnestly 
Eope tliat ■ tbis will not "be,, so, and tliat ' tlie statesnien of 
EiiglancI will see tbaftbe Government of India. is, broiigM 
, to a reasonable extent .nnder tbe control of tlie people ..'wbosev 
affairs it adnii,nisters. 'Mr, Montagu and Lord . Ctelmsford'; 
have well described tlie ' effects of tlie war ,on die" IiKlian' 
mind. Let tlie statesmen ' of England ponder wbeiber dt 
will be reasonable to expect' tbe people, of .India to be satis- 
■ffecl with any sciieme' of reform. wMcb , will' still keep them 
out of all power in tbe .Central Government of tbeir 
country.’^ 

■JJ’ow, My Lord, tliat .was an opinion wbicb... was lield- by, all 
■ educated men tbroiigboiit India. .At tbe Congress . wbicb in. et, at 
^ Amritsar, tbe matter was, 'strongly debated, and my friend, .Mabatma 
Gandbi, and I stood for co-operating witli tbe Groverniii’Ciit in tbe 
matter of tbe Eeforms and we were bappy tliat we were able to 
persuade Mr. C. R, Das, and other leaders of tbe Tsatioiial Party, 
to agree to work tbe Reforms for wbat tbey were Vvortb, and to 
continue our efforts to obtain responsibility at tbe Centre. 


We did continue our efforts, but tbe ten years wbicb bave 
passed bave confirmed and deepened our conviction tbat it is not 
possible to produce any effect on tbe administration of tbe country 
unless responsibility is given to tbe representatives of tbe people 
in tbe Central Ijovernment. 

It was for tbis reason tbat for three years, under Mabatma 
Gandbi^s advice, many members did not take part in tbe Assem- 
bly and in tbe Councils. After three years, when tbe party decided 
to go into tbe Councils, one of the first resolutions which the 
Swaraj Party brought before tbe^ Government of India ivas, to 
ask for tlie establishment of responsible government at tbe Centre. 
It was known as tbe National Demand and I am glad to think — 

{Pandit Malaniya^s speech teas continued on 26th November^ 
J931,~Sse page 1219.) 


Sir Samuel Hoare: I wish to intervene in tbe debate — I would 
gladly bave intervened earlier, but out of courtesy to tbe mem- 
bers of the Committee I did not do so — because I think I should 
bave said sometbing wbicb would bave avoided a good many of tbe 
. _ statements which hav^’'been made during tbe morning. 

' ' &3reat risk of drifting into an atmos- 

-trag^^ of most alarmist 

'■itafeibfehll hfen ' It ha^ been assumed I 

^.gppose of us wbo live in 

®nglan^3md well, do not- attach 

, ,4lie' partiottlax '^f^sSmito^We 
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been liastily assuBiedj, first of. ali^ that' tlie GoT'emment liaTe irre- 
vocably made up tlieir minds upon a coarse' of policy; '.seGondlTj 
tliat the ItoYernmeiit have also 'decided to', break pledges, that.' they' 
have given over and over again;, and thirdly d, that the CTOvem'.iii,e,iit' 
have decided to bring to an end the policy that, they have consist-' 
eiitly adopted in spirit and. in principle o.f trying to obtain' a 
settlement of Indian constitutional questions by the method of' 
conference and agreement. Let me, Lord Chancellor, say quite,, 
definitely that there is no ground for- any of, those suspicions at all,. 
I take them in order. 

First of all, that vre are embarking upon a period in which we 
are going to abandon the attempt to find a solution of these very 
difficult constitutional problems bj^ agreement. That is not so, 
and it will be made quite clear before the end of the Conference 
that we intend, so far as you allow us, to continue this definitely 
considered policy of attempting to advance by agreement and by 
conference. Secondly, it has been assumed this morning that the 
Government have irrevocably made up their minds upon a certain 
course of policy and upon a certain course of policy that is assumed 
to involve breaches of pledges given by us in the past. Lord 
Chancellor, that is noj: so. The Government are doing what T 
•should have thought any sensible Government would do — ^they have 
been engaged almost incessantly during the last few days and weeks 
in attempting to gather representative Indian opinion and, parti- 
cularly, representative Indian opinion from the members of this 
Committee. It is common knowledge — indeed, it has already been 
•stated in the press — that a number of these interviews have been 
taking place in the course of the last two or three days between the 
Prime Minister and the leading representatives of Indian opinion 
in the Conference. These discussions are still going on, and it 
would seem to me to be the height of folly — apart from the height 
of discourtesy — ^that we should go through the farce of discussion 
of this kind when we have already irrevocably made up our minds 
upon any policy. That is certainly not the course that the Prime 
Minister and the Government have pursued. Quite honestly, and 
with an open mind, we have been discussing with representatives 
of Indian opinion in the Conference these very difficult questions, 
and let us not disguise from ourselves the fact that these questions 
are very difficult questions. 

They are very difficult qxiestions for this reason : that we have 
found in the course of these discussions that a number of problems 
that we had hoped would have been solved this year are not solved. 
What we had hoped might have proceeded more quickly twelve 
months ago will now take a longer period of time. In view ot 
that fact— and It is, a ,fact that I think, has been admitted by' every 
meinher of this Committee — ^we have been considering what is the 
best course, first of all, to carry out' our pledges; secondly, for 
’Carrying out our pledges at the earliest possible date; and 
thirdly, for, making quite clear both to the world of Great Britain 
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/and, the world: of India that; it- is still our intention' to try and> 
■find' 'a solution , of tkese .questions at, as early a date ,as we can witi. 
miitnal good will. ■ 

. Tliat, Lord Chancellor, is the, exact position of to-day. We are- 
to-day having more of these discussions. We are considering, 'very 
carefully the grave issues to which allusion has "been .'made, this- 
morning, and when - we ask- yon. to coin,e and- consult ns, .we ask 
yon hecaiise we wish to hear .yonr views, and not hecaiise we .have- 
already made np 'onr own. ■ 

That, Lord Chancellor, is in a sentence or t’wo the 'exact posi- 
tion as it is to-day. After this , discussion I shall, of course, . and' 
so will yon, convey to the Prime Minister the views that have keen 
expressed by several inflnential members of the Committee. Those- 
views have all expressed one view, and no donbt a very weighty 
view; but it is obvions to everyone that even npon the kind of 
questions that we have been discnssing this morning, there is no 
unanimity, even though there may have been unanimity in the 
speeches this morning. What I will undertake to do is, to see 
that the views which have been expressed by several important 
members of the Committee this morning will at once receive the 
verv careful attention of the Prime Minister. 




How, Lord Chancellor, I do not think there is anything else I 
need add to what I have said. I must not be drawn, in a discussion 
of this kind, into a dehate with Mr. Gandhi on administrative 
questions, but I should like, in fairness to the administration of 
the Government of India, to say that I do not agree with the 
picture that he has this morning painted of what is going on in 
Bengal. I have this morning written a letter to Mr. Gandhi, which 
I think is on its way, asking him to come to the India Office, when 
we would explain to him what we believe to be the real state of 
affairs. 

I have now told the Committee quite frankly and unreservedly 
what the position of affairs is, and I hope, having said what 1 
have, we can dissipate this atmosphere of tragedy and panic into 
which so many members of the Committee have drifted. 

Mi\ Wedffwood Benn: There is one thing I should like to ask,. 
Lord Chancellor. The Scretary of State has told us that what has- 
been said will be conveyed to the right quarters. I presume it 
will go into a E-eport hy this Committee to the Plenary Session, so 
that it may be put in" proper, order. That would be the normal 
I should like to ask,;;h<ywever, whether he will tell us at 
lyhat the decision of the'Government* is and what is their 
' after heating' the opinions expressed. 

Government will have to* 
annoimOe how I cannot say ^ this- 
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Sir Smnmel Moare: 1 o&nn6t:ssLj 'tliat witlioiit ' eoiisiiltiag; 
iPrime . Minister ; von, could not expect me to do so. , ' 

Mr. IVedgwo'od Benn: I£ tke Prime Minister were willing tkat 
tke general trend ' of tlie Government's mind skoiiH be ni.ade. known 
to tke Oominitteej .would tke Secretary 'of State find some ' means ■ 
'oi .conveying it' 'to, tlie. Committee before tke Committee dissolves '?' ■ 

Mr SaTTiuel Hoare: Obviously, ■ I cannot give a ' pledge,' as . to 
tliat witkout consulting tke Prime Minister.., I. will convey to. tk.e 
Prime . Minister your view' on tke point. ■ 

Mr. ■Wedgwood Benn: The view of. tke Committee ; my personal .' 
view is,,notliing. 

, (The ComoniUee adjourned at 1-10 f*rn. and resumed at 2^30 

ji.m.), 

Chairman : ' Tour Higknesses and Gentlemen, tke discussion tkis 
morning kas been extremely interesting, altkougk I am bound to 
say it kas taken me a little by surprise. Mr. Lees-Smitk was good 
enough to tell me as we came in that ke was going to raise that 
sort of question, and I am very gratefid to kim for not telling me 
till tkis morning, because if ke had told me last night I should 
have had a sleepless night. I should like to think a little bit 
about that, to think a little more carefully what should be done. 
Therefore subject to your approval, I would rather take tke re- 
mainder of that discussion to-morrow. We shall then all have 
time to consider it. 

Mr. Jinndh: My Lord Chancellor, I do not intend to say any- 
thing about the course you have proposed, but I would beg of you 
to-morrow — I hope you will not have a sleepless night— but 
to-morrow, when you have had a sound sleep and when you come 
lere, please give us your definite ruling. I want your definite' 
ruling on the points that have been raised by Mr. Lees-Smith. I 
understand his points to be that this Committee has got to consi- 
der these questions : — ^First, Provincial autonomy to be established 
as soon as possible, and the question of responsibility to be explored 
and considered. It might come into being later on, though I 
’Would not mention the period. Secondly, this Committee must 
•express its opinion on the question that the Provincial autonomy 
and the responsibility at the Centre must come into being siinul- 
taneoush\ Question ISTo. 3: This Committee also must express 
its opinion as to the procedure and the methods which should be 
adopted by the Government if the second alternative is recom- 
mended by this Committee. Kow I want your ruling definitely 
ikat those are the questions which will be discussed by this Com- 
mittee, and that you will incorporate the opinion or the conclusions 
of this Committee in ‘your Report. When you give your rulings 
on these points, then we shall have to consider our position and: 
express our views if we are advised "to do so. 
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y; I ask only. -one question : / Are yon for, or' 

against a Beport? 

il/f. Jinnali:. Tliat is for you to decide. ■ 

Chairman: No, '.I cannot /decide wkat yon are for., ,, How., can 
I decide wkat yon think? 

Mf, .Jirmah: I say that if that' is the desire, that it should he- 
in the Beport, we axe not going* to stop it. 

Chairman : Just one moment. It is not my .personal desires af 
all. The onty point is, I understand— I ' do not know whether it 
is correct — that some' ' people would ' rather like this to be incor- 
porated in the Beport. Is that your wish or not? 

'il/r. Jinnali : I say if that is the desire and " the general wish’; 
of this Committee, whatever views we will express on this question,, 
our views will also be incorporated In the Report. 

Chairman: Oertainly, yes; that is right enough no doubt. As 
far as I can see at present there are a good number of people with 
one view. I shall not put in the Report everybody who says that ; 
a large number of people say that, I will record your view% cer- 

'..tainlyv,/-'/ ■/ . ■ 

Mr. Jinnali: And if we decide to express onr view’s, then no 
doubt they will he incorporated in the Report. 

Chairman : Most certainly, if there is a Report. 

Mr, Jimnah : If there is a Report. Lord Chancellor I will 
tell 3 'Ou wli}:’ I am anxious about this. Please do not misunder- 
stand me. 

Chairman: No, no. 

Mr, Jinnah : I am anxious about this in this w^aj^ Let us know 
definitely where we stand and what we are doing. I mean I think 
it is fair we should at least know what we are doing and not go 
on in a haphazard way and discuss this for half an hour or two 
hours, and then leave it on one side. Then again we do not know 
what w’e have done or where we are. 

Chairman : No, no. 

'Jff. Jifinah: Therefore I want you to give us a definite riiling 
as to what ^mu propose to do so far as this Committee is concerned. 
Then we shall have to consider wli ether to express our view^s or 
whether we shall reserve our opinions, or whethe.r we want our 
vie-ws to be incorporated in the Report. It is for us to consider 
that. 

Chairman: Yes, that sounds very logical, 

Mr, Jinnah : It is perfectly logical, and I want to be logical 
and practical also. 

(The disenssion on Order of Constitutional Development is conti^ 
nmed on page 1210,) 
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Loniddemt-ion of the Draft Fourth Re fort mi.Deferice and 'EMe-rnal' 

Relations, 

Chair} nun: If you, will kindly take 'tlie Report in ' your, liaiids 
OE Defence, and, "EsteiMial Relations, I propose to do wkat we kave 
always done before, to 'read it straiglit tlirougli witlioiit cdnimeiit;, 
tbeii, after iiaving read it s,traiglit . tkrongli, I will take it para- 
gra,pk by paragrapli.. At tie ^ end of tliat- 1 will ask. Mr. GandM 
to, co,iitimie the debate. iipo,n 'Emance., 

Here 1.S the Report. 

ilhe Chairman here read the pamgj-aphs of the Draft Fourth: 
Report dealing ivith Defence and Eecternal Relations Cf: 

1. ,The Committee when' discussing the subjects .covered 
by this^ Report, 'w^.j Defenec, External Relations, Einan- 
cial Safegnards, and Commercial Discrimination, did not 
have the advantage of hearing the views of the Muslim 
members of the British Indian Delegation who I’eserved 
their opinion on such questions xintil stich time as a satis- 
factory sohition had been found of the problems which 
confronted the Minorities Committee. Some other re- 
presentatives of minorities similarly reserved their 
opinion. 

2. Our consideration of the question of Defence in its 
constitutional aspect is based on the principle enunciated 
in the Defence sub-Committee at the last Session that The 
defence of India must to an increasing extent be the con- 
cern of the Indian people, and not of the British 
Government alone 

3. The view was strongly put forward by some members 
that no true responsibility for its own government will be 
conferred on India unless the subject of Defence (involving, 
of course, the control of the Army in India, including that 
of the British troops) is immediately placed in the hands 
of an Indian Ministry responsible to an Indian Legislature, 
w’ith any safeguards that can be shown to be necessary. 

4. The majority of the Committee are unable to share this 
view. They consider that it is impossible to vest in an 
Indian Legislature during the period of transition the 
constitutional responsibility for controlling Defence, so long 
as the burden of actual responsibility cannot be simultane- 
ously transferred. 

5. The majority of the Committee, therefore, reaffirm the 
conclusion reached in the sub-Committee at the last Session 
that the assumption by India of all the powers and 
responsibility which have hitherto rested on Parliament 

* These ])aragraplis, as amended in consequence of the ensuing discussion, 
are printed as paragraphs 1 — 12 of the Fourth Heport of the Federal 
Structure Committee. (See pages 1265 to 1267.) 
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caiiEO-t, be made at one step, and that, during a periot' of 
transition, ■ the' Governor General .shall be responsible for 
Defence/'"^^ being, assisted by a ‘'Minister’'' of Ms. own 
choice responsible to him and not to the Legislature.,.: 

. '"6. At. the, same time there is no disagreement „ with the 
view' that the, Indian Legislature must be" deeply concerned 
'.with many aspects of Bef-ence. It is iindeniaWe' that there 
„ can be no diminution of. such opportunities as the. present 
"Legislature possesses of discussing .and through, discussion 
of influencing . Defence administration. . While the size, 
composition. a.nd' cost of the Army are matters essentially for 
those on whom the responsibility rests and their expert ad- 
•visers, yet' they are not .questions on which there can , be no 
. voicing of public opinion through constitutional channels. 

Legislature would thus continue to be brought into the 
counsels of the' Administration in the discussion of such’ 
outstanding problems as the carrying out of the policy of 
Indianisation. Further, there must be correlation of mili- 
tary and civil administration where the two spheres, as 
must sometimes inevitably be the case, are found to over- 
lap. In the latter comiection the suggestion was made that 
a body should be set up in India analogous to the Com- 
mittee of Imperial Defence in Great Britain. 

7. To secure this measure of participation, various sug- 
gestions were made, the cardinal feature of which, in almost 
all instances, was the precise position to he assigned to the 
" Minister ’’ appointed by the Governor General to take 
charge of the Defence portfolio. It was assumed that his 
functions would roughly correspond to those of the Secre- 
tary of State for War in the TTnited Kingdom. Among the 
more important proposals made were the following: — 

(i) The "Minister’’, while primarily responsible to 
the Governor General, should as regards certain aspects 
only of Defence, be responsible to the Legislature, 

(ii) The " Minister ”, though responsible to the Gover- 
nor General, should be an Indian; and he might be chosen 
from among the Members of the Legislature. 

^ (iii) The " Minister ”, of the character contemplated in 
(ii), should be^ considered,’, to be a Member of the 
" responsible Ministry r’"''pa-rticipatin^ ' in all their dis- 
cussions, enjoying joint responsibility with them and in 
the event of a defeat; in legislature over a question not 
, ’ relating to the^Artny nlidial’d res^ with them, though, of 
' ' course, remaining ' eligible' ioi' _ immediate ■ re-appointment 

by the Governor General. -A'.. ’’A ^ 

* paragrapli 11 of, the second '‘Beport of the Fedeiral Stiuotiire sub-^ 
Committee, ■ ; - 
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, 8,^ WMle .some of tKese suggestions contain tlie geTiii.s'of 
possible lines of development it' is impossible to , escape from 
tbe conclusions (a) tbat, -so long as tbe 'Governor General is ' " 
responsible . for Defence ■ tbe constitution must provide tbat 
tie. Defence Minister siould be appointed at tie un-, 
fettered discretion' of the Governor. General and should be 
responsible to him alone, and (&) that this Minister's 
relations' .with the rest of .'the Ministry and w.ith, the Legis- 
lature, must be left to the evolution of political usage-within - 
the framework of the constitution. 

9. The view was put forward that, while supply for the 
defence services should not he subject to the annual vote of 
the Legislature, agreement should be sought at the outset 
on a basic figure for such expenditure for a period of, say, 
five years, subject to joint review by the Legislature and 
representatives of the Crown at the end of such period, with 
special powers in the Governor General to incur expenditure 
in cases of emergencies. The details of any such plan should 
receive further careful examination. 

10. ^ Very similar considerations to those governing the 
constitutional treatment of Defence apply in the case of the 
subject of External Relations, and in general the views 
expressed by members of the Committee on this subject 
followed closely their opinions regarding the constitutional 
provisions in relation to Defence. In particular the majo- 
rity of the Committee reaffirm the view taken in the Second 
Report of the sub-Committee (paragraph 11) that the Gov- 
ernor General should be responsible for External Relations. 

11. There is, however, a difficulty in connection with 
External Relations which hardly arises in the case oi 
Defence, viz., that of defining the content of the subject. 
The reserved subject of External Relations would he con- 
fined primarily to the subject of political relations with 
countries external to India and relations with the frontier 
tracts. Commercial, economic and other relations would 
fall primarily within the purview of the Legislature and 
of Ministers responsible thereto, in so far, however, as ques- 
tions of the latter character might react on political 
questions, a special responsibility will devolve upon the 
Governor General to secure that thej’- are so handled as not 
to conflict with his responsibility for the control of External 
Relations, There will accordingly be need for close co- 
operation, by whatever means may prove through experi- 
ence most suitable for securing it, between the Minister 
holding the portfolio of External Relations and Ms 
colleagues the responsible Ministers. 

12. Some misunderstanding may have been caused by the 
description, in paragraph H (ii) of the siib-Committee^s 
second Report,' of External", Relations as including Rela- 
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\ ^: tions witli the Indian States outside' the Federal sphere 
, 'As .set out in. the Prime. Miiiistex*’s declaration at .'the,, close 
,, of the .last ' Session., The 'coniiection, of the' States .with, the 
Federation will remain subject to the basic principle that' 
in regard to all matters not ceded by them to the Federation 
their relations will be with the C.rowii acting through the 
agency of the Ticeroy 

Chairman: will you.be good enough, to go back to the first 

paxagrapiiP , Are.' there any comments on paragraph 1, paragraph 
2, paragraph 3, paragraph 4, paragraph 5? 

Pandit jL M. Alalaviya: In the last line but two of paragraph 
5, it says, The Governor General shall be responsible for 
Defence, being assisted by a ^ Minister ’ of his own choice I 
suggest that we should say, as we discussed it, /P by an Indian 
Minister of his own choice 

Chairman : That comes in later, I put it in later. Ton are 
quite right to di'aw attention to it. We are coming to that. 

Pandit /¥, M. Malaviya : With regard to paragraph 6. In that 
paragraph you say : — 

While the sisse, composition, and cost of the Army are 
matters essentially for those on whom the responsibility 
rests and their expert advisers/^ 

Does that mean that the responsibility rests upon the Legislature, 
or is it on the Cxovernor General? 

Chairman: What I am saying there is this: On whom the 
responsibility rests for Defence. He must be the man to decide 
how it is to be carried on, but I know your views, which I have set 
out, but we rather thought that during the period of transition — 
yon disagree with us — that m.ust be upon the Governor General. 
I have recorded your views. Yon will see that at the very begin- 
ning. 

Pandit 31. 31. llalamya: But you say ^Mhe size, composition 
and cost Is not. that a matter to be sei^tled by the Legislature 
after taking expert opinion? 

Chairman : I think if you read on you will see that it answers 
your point. The Report says: — 

While the s.ize, composition, and cost of the Army are 
matters essentially for those on whom responsibility rests 
and their expert advisers, yet they are not questionvS on 
w^hicli there can be no voicing of a public opinion through 
constitutional channels. 

I have got a note of your speech. When you were making your 
.speech, I made a note of all -you^ .points -and it was on your points 
that I drafted this paragraph,' ; I put 'this in to satisfy you. Per- 
haps you woitld not mind just reading on. The sentence begins: 
While the size, composition,' and .host 'of the Army are matters 
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essentially, for, those on. whom, the, .responsibility .rests and their es:» 
pert\<iyisers Mow, at the . moment, we rather thinh that, the 
responsibility rests upon the Governor General, ■, but if. 'you will' 
read on you will see the sente.nce. continues yet they, are not ques- ., 
tions on .which there ' can be no voicing of public opinion through '' 
constitutional channels The Legislature would then be brought 
into the ':Coiinsels ,of the administration. You will see, the .pana- .' 
graph continues: — 

The Legislature would thus continue to be brought ■ 
into the counsels of the administration in the discussion of 
such outstanding problems as the carrying out of the policy 

. ; i' ; of.M , ' ' 

and so forth. What we ' are there ■saying, is that during the period 
of transition the Governor General is the responsible man, and he 
therefore must, with regard to the size, composition, and cost of 
the Army, have the ultimate voice, aided by his expert advisers. 
Of course, I know that your view is that at the very beginning that 
should all pass to the Legislature. 

Pandit: Jf. M. Malaviya : What I submit is this. The Gover- 
nor General has the control of the Army under this proposal. I 
see that that is so. I do not quarrel with that — I know that is a 
view of a number of persons — ^biit the size, composition, and cost 
of the Army are essentially matters for the Legislature to decide 
upon after taking such expert advice as it may think fit. If that is 
left to the Governor General, it would make the position even 
worse than it is to-day. To-day, it is not in the power of the Gover- 
nor General to say what the size, composition, and cost of the 
Army should be. He has to decide that on the advice of His 
Majesty’s Hiiiisters here, the War Office, the Imperial Defence 
Committee, and so on. As the Beport stands he would be able in 
the future to decide, say, that ten thousand more troops should 
be added. 

Chairman: Is that quite right? The paragraph says, that 
these matters are essentially for those on whom responsibility rests. 

Pandit M, M, Malamya: That is exactly what I want to have 
made clear. Does such responsibility rest on the Governor Gene- 
ral? ^ ' 

Chairman: I was using the title Governor General in contra- 
flistinetion to the Legislature. I was simply saying that at present, 
whatever mav happen in future, I am using Governor General as 
a phrase to distinguish from control by the Indian Legislature. 

Pandit M, M, Malaviya: But would it not be better to make 
clear what is meant : whether the Governor General in future will 
decide these questions or whether they will be decided by any other 
agency? I submit that the question of the size and composition 
and cost of the Army are essentially . matters for the Legislature. 



Chairman: I arn afraid we ■ do not -quite: -agree .witli tliaL I 
know ,yoii Have. said so. If yon will look back to tHe tliird- para- 
;.grapli again/ tHat is., where I Have recorded -your .view: — 

- The view was strongly put. forward by some .members 
that no true . responsibility for its own Government will be 
conferred "on- India unless the subject of Defence (involvings 
■ of course, the 'control of the Army, 'in 'India,, including that, 
of the British troops) is immediately placed in the ha.nd8 .of 

.- an Indian .Ministry responsible to. an Indian Legislature/’ 

Paiidit M. i¥. Malmiya: That is true,.;- 1 quite see that. My 
point with regard to the paragraph now under , consideration is that 
the question of the size and the composition and the cost of the 
Army should be within the competence ' of the Legislature acting 
upon expert advice; and then, once the troops have been formed, 
the control of the troops remains with the Governor General under 
your scheme. 

Cliairman: That is not our view. I know it is your view. I 
thought I had recorded that by giving you that very large para- 
graph. But what I will do, Pandit, is this. I want to see that 
everybody’s views are properly expressed. I will add a note to 
this and say that the views of some people are that these should be 
matters for the Legislature. Will that satisfy you? 

Pandit M, M. Malaviya : That is part of it, but what I want 
to make clear is whether the Governor General is to decide and who 
is meant by those on whom the responsibility rests Why 
should not we say whether it is His Majesty’s Government, the 
War Office or the Committee of Defence, or what it is? This is 
left very vague, My Lord, 

Chairman: I purposely left it very vague in your interests. 
I think I will record at the end of this, and I will ask Mr. Carter 
to see that it is recorded, that some people think that the size, 
composition, and cost of the Army ought to be within the purview 
of the Indian Legislature. I thought it did come later, but it does 
not matter. That will cover your point. Then I^'o. 7. I should 
just like to say this: I had such a little time to draw up this 
Report, that I asked Sir Tej Sapru, who, if he will forgive me 
saying so in public, made one of his very brilliant speeches on 
this matter, to send me a few notes, so that i could incorporate them 
in this Report. These are reallv derived from your notes, Sir Tei 
—7 and S. ■ _ 

Sit Tej Bahadur Sapru: So far as I am concerned, I have no 
grievance ; it presents my views perfectly correctly. 

Chairman: Thank you. How. B and How will you turn 
over to page 5— Ho. 10. ^ Ho. 11 I put^'in/ My friend Mr. Joshi 
has gone. I have put that in in order to save, his point, I think 
It does so. We .-have considered it very' carefully, -And 12, Pam 
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ditj 1 wili.piit tliat in^.at .tiie.eiLd- se- as to. s.aTe your point, . Subject 
•to tiat I sign...it, on jqiit beiialf. ■ Pandit, I- will submit tie, sentence 
to'.yoii so that yoii' can, get it -qnite right. 

m *' ' '■ ■ « m 

; {Lord Sankey here vacMed the Chair, which was taken hy Lori 

Eeading.) 

: Financial Saf eg -liar is (QontmuBd ixom. fdige llQi,) 

iifn Gandhi: My 'Lord,, I followed^ your speech yesterday on 
this very important subject -with the greatest attention and with all 
the respect that is iihdoiibtedl}^ your due, and in connection with 
that speech I read the paragraphs on Finance in the Federal 
Stractiire snh-Committee’s Report of last year. I think they are 
paragraphs 18, 19, and 20, and I regret to have to record my 
opinion that I cannot endorse the restrictions that have been sug- 
gested in these paragraphs. My position, and, I think, the posi- 
tion of all of ns, must be very difficult when we do not know exactly 
what are the financial burdens. 

Let me explain. I would naturally have to consider the thing 
from one point of view if Army ’’ was a reserved subject, and 
another point of view if Army ’L was a transferred subject. I 
have also very great difficulty in expressing my view by reason of 
the fact that the Congress is emphatically of opinion that the obli- 
gations to be taken over by the incoming Government should be 
subject to audit and impartial examination. 

I have in my hands a Report prepared by four impartial men, 
two of them ex-Advocates-General of Bombay; I mean Mr. Baha- 
dur] i and Mr. Bhulabhai Desai. The third examiner or member 
of the Committee is Professor Shah, for a long time professor in 
the University of Bombay, a man b^^’ving an all-India reputation 
and author of valuable works on Indian economics. The fourth 
member of tbe Committee is Mr. Eumarappa, who holds Euro- 
pean degrees and whose opinions on finance command considerable 
acceptance and influence. These four gentlemen have submitted 
an elaborate Report in which they, as I hold, make out a conclu- 
sive case for an impartial enquiry, and they show that many of 
the obligations do not really belong to India. 

In this connection I want very respectfully to say that the 
Congress has never suggested,, as it has heen viciously suggested 
against it, that one single farthing of national obligations should 
ever be repudiated by the Congress. .What the Congress has, 
however, suggested is that some of the ohligations which are 
supposed to belong to India ought, not in be saddled upon India 
and should be taken over by Great Britain. You will find in 
these volumes a critical , examination of all these obligations. I 
do not propose to , weary this-^ .Committee with a recital of these 
things. Those who would' care to study these two volum.6s may, 
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and I , liaYe no .doubt will, study tiiem witk considerable^ profit^, 
and tliey will perhaps .. .discoTer that some of these ' obligations 
should iieTer haye been: saddled upon India. That;, being,, the case, , " 
I feel that if one. knew exactly where one was, it would, be possible 
to gi¥e,„a decisive opinion, but subject 'to that I venture to. suggest 
that the , restrictions, or the so-called safeguards, that ,„ have been 
suggested in paragraphs 18, 19 and 20 of this Eepo,rt of the Fede- 
ral Structure siib-Oommittee will,, instead of helping India on he.r 
course, hinder her progress at every ...step. 

You, My Lord, were pleased yesterday to say that the question 
before you was not one of want of confidence in Indian Ministers. 
Oil the contrary, you had every hope that the Indian Ministers 
would do as well as any other Ministers, but you were concerned 
with the credit of India outside the borders of India, that the 
investors who supplied capital to India and who brought their 
money to India at reasonable rates of interest, would not be satis- 
fied if there, were not .safeguards .of the type .suggested here ; and 
you went on further, if I remember rightly, to say that when there 
were any investments in India' from here, or when there were any 
monies lent to India, it was. not to be supposed that they were 
not, also for the i,nterest of India. If I remember rightly, Tour 
Lordship used the words, obviously it was in the interests of 
India ’h I was really waiting 'to find som,e illustrations, but no 
"doubt you took it for granted that we- wmuld know those matters or 
those illustrations wliicb you had. in mind. I had really converse 
iluBtrations ■ ill mind while you were speaking, and I said to my- 
self, I have within my own experience- several illustrations where 
I could show that the interests' of.’ India were not in those parti- 
cular illustrations identical with the interests of Great Britain, 
that the two were in conflict, and that therefore we could not 
possibly that every time there -were loans from Great Britain 
they were in, the interests of India,,,, 

Ta.ke, for instance, so many.;'wars./- ’lake the wars of Afghanis- 
tan. As a young man I read with great avidity the history of 
wars in Afghanistan, written by the late Sir John Kay, and' I have 
a vivid recollection left on mj mind that 'most'' of these wars were 
certainly not in the interests of India ; and not only that, but that 
the Governor General had bungled over these wars. Tlie late 
Dadablioi Ifaoroji taught us young men ■ that the history of British 
finance in India was a history- of muddle and bungling, where it 
was not also one of exploitation of India. 

The Lord Chancellor uttered the warning, and you were pleased 
to enforce his warning, that finance at the present moment was a 
very delicate matter and that therefore those of us who took part 
in the disciis^^ions should be eautiops- and careful so as not to mis- 
liandle the subject and create difficulties or add to the difficulties 
that already face' the Finance Minister in India. I therefore ■■ do 
not' propose to go info any details r kit I 'cannot help. ; saying one 
thing in connection with this ■increase', in the ratio. I 'mean, "when 
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the rupee was . appreciated to 1^. %cl, from l^. 4ch ■ Now, there the ' 
measure was adopted' in the face' of almost unanimous oppo'sition 
'from'' Indians— Indians who were not in any way connected with, 
the Congress. They were all independent, some , of . them, great : 
■experts , ill finance, who knew -'exactly what they .were saying. 
Now, .there .again one^ finds that the Indian interest was really 
■subordinated to .foreigm interests.. . It does not require .. an expert 
to know that a depreciated rupee is always, or 'as a rule would be, 
in the interest of the cultivators, I was very much struck by an 
admission made by two financiers here, that if the rupee, instead 
of being linked to steidiiig, had been left to itself at least for the 
time being, it w’ould have been of great advantage to the culti- 
vators. They were going to the last extreme and thinking of 
some (catastrophe that might befall India if the rupee left to itself 
went down to its intrinsic value, namely, 6cL or 7d. Personally, 

I have not even then been able to see that really the Indian culti- 
vator would be in any shape or form damaged. 

Now that being the ease, I cannot possibly endorse safeguards 
that w^oiild interfere with the full discharge of his responsibility 
by the Indian Finance Minister, and that responsibility conceived 
preclominently in the interests of the ryots. 

But I want to draw the attention of this Committee to one thing 
more. In spite of the caution uttered by the Lord Chancellor and 
you, My Lord, I feel somehow or other that if Indian finance was 
properly managed and managed entirely in the interests of India 
we should not be subject to fluctuations as seriously as we are to- 
day in the foreign market, the fluctuations in London. I want- 
to give you mj reason for it. When I fii\st became acquainted 
with the writings of Sir Daniel Hamilton I approached him with 
considerable diffidence and hesitation. I knew nothing practically 
of Indian finance, I was absolute^ new to the subject, but he with 
his zeal insisted upon my studying the papers that he continued 
to send me. As we all know, he has large interests in India, 
he has himself held offices of importance and is himself an able 
financier. He is to-day making experiments himself along the 
lines he has suggested, but this is the one striking thought that 
he has placed before ail who would care to understand his mode 
of looking at Indian finance, and he says that India does not need 
to look to the gold stanclarcl or to the silver standard or to any 
metallic standard; India has metal all its own, and he says that 
that consists in her countless millions of labourers. It is true 
that the British Government has not declared itself insolvent in 
connection with Indian finance, that it has been up to now able to 
pay its way; but at what cost? It has been, in my humble opi- 
nim, at the cost of the cultivator, the money has been squeezed 
from the cultivator. Instead of thinking in terms of rupees, if 
the authorities had consulted and thought of finance in terms of 
these masses, they could have managed the affairs of India, in my 
humble opinion, infinitely better than they have hitherto done; 
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tiiey ; w.oiild .not : tKen liave' been obliged to fall back .upon tlie 
foreign market. Everybody recognises, Britisb financiers bave told- 
us, that for nine years out of, ten India has always a favourable- 
balance. That is to say, whenever .India has, what may be called; 
an eight .anna, or ten anna year — eight annas is really enough to 
give her, a favourable balance — ^the.n India' .produces through, 
bountiful nature, from Mother Earth, more than enough , to pay 
all her obligations, and -more than, p-ay for all the imports that .she 
may ever require. If it is true, and I hold that it is true, a country 
like India does not really need to fall hack upon the foreign capital- 
ist. She has been made to fall back upon the foreign capitalist 
because of the enormous drain that has taken place from India in 
order to pay what are called the home charges, in order to pay the 
terrific charges for Indians defence. She is utterly unable to dis- 
charge these obligations, and yet they have been met by a reve- 
nue policy which has been condemned in no unmeasured terms by 
one of the officiating Commissioners, the late Eoniesh Chandra 
Dutt. I know he engaged in a controversy with the late Lord 
Curzon on this very topic, and we Indians came to the conclusion 
that the right was on the side of the late Bomesh Chandra Dutt. 

But I want to go a step further. It is known that these milli- 
ons of cultivators remain idle for six months in the year. If the 
British Government saw to it that these men would not remain 
idle fur six months in the year, imagine the wealth that they would 
produce. Why would we then need ever to fail hack upon the 
foreign market? That is how the whloe idea of finance appears 
before me, a layman, a man who continualh?’ thinks of these massee 
and waTif-.s ti feel as they would feel. They would say we have 
all the labour; we do not want, therefore, to fall back upon any 
foreign capital. So long as we labour the -whole world would want 
the pioducts of our labour And it is true, the world to-day 
wants the products of our labour. We would be able to produce 
those things that the world would voluntarily and willingly take 
from us. That has been the condition of India for ages past. 

Therefore, I really do not feel the fear that you, Mr. Lord, 
have expressed in connection with Indian finance." Having these 
views I do not really share the fear that Indian finance would be 
in jeopardy if we whispered something that need not be said now, 
or if a man like me said to-day that I would want complete con- 
trol of Indian, finance if India is to have responsibility at the 
Centre. In mj opinion unless we have control over our own door- 
keepers and over our own purse absolutely unrestricted, we shall 
not be ^a.Me to shouHer the responsibility, and it will not be a 
responsibility worth the name. 

Holding this view I feel that the safeguards that I would sug- 
gest are of a totally different character.;;, hiit I am- not in a position 
at the present mom,ent tq^ suggest,' any’ safeguard at all— not until 
I know that the nation, is :to have .complete .responsihility, com- 
plete control over her Army, over the'-C.ivil .Service, that the nation’ 



will be ^ at . perfect liberty to take over so :.iiia.Ey of the civilians as 
the iiation would want^' so many of the soldiers, as the natioH' would 
want j and on terms, that would be ^ suitable for a poor, nation' like' 
India. Unless I know ail these things, it is practically impossiMe; 
for me. to suggest the saiegnards. As a, matter, of fact, when all 
these things are taken into consideration, probably .there will be 
no, necessity for any ■ safeguards, .unless one starts., with, '.'want of 
■confidence, in Indians ..ability to shoulder her burde,n and India’s 
ability to carry on the administration of the country in a peaceful 
manner. The^' only ■ danger under such circunistances. . that I, can 
possibly conceive would be that the moment we take charge-' 'there 
would.be ' and' disorder. Now, 'if that is the fear thaf 

'Seizes ^the British' mind, then there is no meeting; ground. We 
take responsibility,, we ask for' 'responsibility, we demand respons- 
ibility, because we have got' that confidence, that we wo'uld'. be able 
to carry on our affairs in a decent manner, and I would feel cer- 
tainly in a much better manner than British administrators have 
done or could ever do— not because they are not able. I will 
grant that they are much abler than we are : I will grant that they 
have got an organising capacity which we have to learn at their 
feet. But we have one thing, that we know our country, we know 
our people, and we should therefore be able to run our Govern* 
ment cheaply. We would avoid all the quarrels, and we, not hav- 
ing any imperialistic ambition, would not go to war with the 
Afghans or any other nation, but we would cultivate friendly rela- 
tions, and they would have nothing to fear from us. 

That is the kind of idea that runs through my mind as I con- 
ceive Indian finance. You will see, therefore, that in my opinion 
Indian finance does not occupy such a large place in my concep- 
tion, and not such a dangerous position as it evidently occupies 
in your mind, or the lord Chancellor’s mind, or in the minds of 
British Ministers with whom I had the privilege of discussing this 
question. Hence, and for the reasons that I have explained, I 
must respectfully say that it is sot possible for me to subscribe to 
the safeguards that are suggested here, or to endorse the fears that 
agitate the British public, or the responsible public men in Great 
■ B'ritain. ■ 

One thing I would like to say : that for every obligation that 
the National Government undertakes there will be proper 
guarantees, such guarantees as a nation can possibly give, forth- 
coming, and assurances of a right type forthcoming. But, in 
my opinion, they will never be of the type or of the character 
■described in these parag'raphs. After all, if there are, and there 
would be, I have no doubt, certain obligations that we would^have 
to take over and we would have to discharge towards^ Great Britain, 
supposing that we bungled and we did not do anything whatsoever, 
no assurances given on paper would he worth anything. Or suppos- 
ing that India, when she comes into her own, unfortunately for 
her has a series of bad' seasons,. then again I do not know that any 



safee;-uard that ' miglit possibly '.'be ;coaceiYed_ would , be -enoiigli, , to ; 
squeejse money out of ..ludia.. .In, -tliese critical ^ ciicimistanOes— 
imforeseen cir.ciiinstaiiees— Yisitations , of nature , it is impossible 
for any .nation.al .(jOYeriiBieiit ■ to' give ■ guarantees. 

I do not wish to iabour this point any fiirtber,^! tliougbt tliat 
I sboiild oceiipy a few minutes of tbis Committee in unburdening 
myself of the views tHat a layman like myself ' bolds , upon Indian 
finance. 

I can only close with the great sorrovr that has overtaken me 
in connection with these tilings that I sboiild find myself in con- 
flict with so many administrators wbo have experience of Indian 
afairs and also of so many of my countrymen who are attending 
the Eound Table Conference; but if I am to discharge niy duty 
as a representative of the Congress, even at the risk of incurring 
displeasure, I must give expression to the views I hold in common 
with so many members of the Congress. 

Chairman: I did not want to interrupt you, Mr. Gandhi, when 
you were speaking, but I do not think that you quite accurately 
represented wbat I had said. Obviously, I could not interrupt 
jmu, because it means going back and repeating what has been 
said, and, after all, it stands recorded. It may be a misinterpreta- 
tion of some observations that were made, and of course there are 
many economic and financial matters which you have raised which 
have not been discussed at all. I oi^lywant to say in reference to- 
them that you have introduced them for the purpose of your argu- 
ment. All I want to say is that I do not want to reply to them 
to-day, for the reason that 1 have already given in the speeches 
that I have made with regard to finance, but I did not want it to 
he assumed that there is no answer to it. 

Mr, Gandhi: Of course not. 

J/r. Ijfengar : My Lord, I propose, in the. few observations that 
I desire to make, to confine myself to two or three points that you, 
My Lord, raised yesterday in the course of your demand that the 
Governor-General should possess affirmative powders in certain 
matters of finance, apart from such safeguards and other guarantees 
as were adumbrated before. You, My Lord, yesterday put before 
this Committee the case of the rejection of the Finance Bill in the 
Legislative Assembly in 1924 as the kind of thing that may happen 
in the future Legislative Assembly which would be set up under 
the federal scheme that we all have in contemplation, and you, 
therefore, wanted that provision vshoiild be made for restoring* the 
Finance Bill. %vit]i a view to enabling the Government to collect its 
taxes and carry on the government. If I mav say so, with all due 
respect, Mv Lord, I think that in making that demand Your Lord- 
ship ' has failed to picture the ' position as it would be when the 
Federation came into existence as compared with the position that 
existed in^l924..^ The position of ■ the Legislative Assembly of 1924 
was that it' consisted of a Legislature -' 111 , '■which the Swarajists had 



coiiie^ to tJie p.ositioii of. niakiiig a national clemand. and of following 
a^palicy of obstruction with, a viewf to enforcing :the nationai demand. 
The position of the Government at that time was that it was an 
absolnteiy .irresponsible' Government which had absolutely no, olaim 
on the support., of . the repi’esentative.s of the, people in the Legis* 
iatnre .who , were definitely hostile' to them^ and to, whom neither the 
linance Member nor the Government representatives; had ,. any . res- 
ponsibility ,or obligation, constitutionally speaking. , 'The ,x^sse'mbiy' 
that w’oiild. be brought into existence under the Federatmii' is one 
in which the Finance M.ember wdll be a Member of the. Cabinet, 
responsible to the Legislature and able to command a working 
majority of the votes of the Legislature to carry through iiis pro- 
posals. We have, therefore, to assume very rightly that when, he , 
presents his Budget lie presents it with the assurance of a certain 
and safe majority behind those finaneiaT proposals. When that 
state of things exists I think, ex hyfothesi^ the conditions which 
3'ou, My Lord, envisaged cannot arise. Assuming, however, that 
between the time whm the Finance Minister, confident of his 
majority in the HouvSe, brought foinvard his Budget, and the time 
of its actual vote, there was such a cataclysm as to make him. lose 
that majority in the House, then I say that is a condition of things 
which happens in every other democractically governed country, in 
every other paiiiamentary sj^stem, and they have, of course, devised 
measures for dealing wdth such situations. There is absolutely no 
reason, therefore, why the same procedime and the same method 
cannot be adopted in regard to the Federal Legislature that will be 
broug:ht into being if such an extraordinary contiiigency does arise. 
As tve all know there are various ways in which this is done, and 
in England the parliamentary machinery has been perfected so as 
to secure that due regard to the absolute and unfettered rights of 
the British Legislature to accept or reject any financial proposals 
of the Government. Measures have been so devised, and conven- 
tions have also been established that would enable the Government 
to cany on w-hile the Finance Bill is on the anvil. There ha\e 
been the usual Consolidated Fund charges voted, there have been 
votes of credit, and there are various other devices by %Yhich the 
Government is able to find the funds to carry on the administration 
until the Finance Bill is put through later in the session. In the 
meantime if there is any constitutional crisis in the Budget then 
there is the normal constitutional machinery wdierehy, by means of 
the replacement of the Cabinet or a dissolution or any of the various 
constitutional devices in operation, they can be made to set itp 
another Government which wdll take the" responsibility of producing 
a proper financial measure on the basis of wLich the House oi 
Commons wdth the majority it then obtains can vote the taxes and 
collect them. 

Is ow if we examine whether such a position can be made workable 
in India, I say that even no%v the Indian Legislative machinery has 
to some extent been assimilated to the procedure which has been 
established in the House, .thanks to ■■the efforts of those who laid 





down tlie procedure in 1920 and 1921 under .your 'guidance, My 
Lord. There is, as. Your Lordship will recollect, 'the 'Piwision and 
Collection of. Taxes Act,, by means, of wdiich it is' possible for the 
Finance Member' to eoiitin'iie to levy taxation 'until whatever consti- 
tutional difficulties' or crises may arise' in the House are got over. 
You may also have the provision which my friend, Sir TeJ Bahadur 
Sapru^ suggested, that until the ' new Budget is passed, the provi- 
sions of the old Budget shall be enforced. There may also be a 
third method, also employed in this country in so far as the collec- 
tion of taxes is concerned. 

There are, as Your Lordship will recollect, permanent Acts of 
Parliament b,y means of which taxes are collected permanently, and 
also annual Acts of Parliament by which taxes are collected. In 
so far as the control of the Legislature over finance may be com- 
plete, this division has been made so as not to put the financial 
mechanism of tax collection wholly into the melting pot, and such 
a device can also be adopted. In fact 1 suggest that when we start 
the new constitution, the permanent taxes which would enable the 
Government to obtain its absolutely minimum quantity of supplies 
can always be put on the Statute book. That would enable these 
people to find the money. 

My Lord, there are various devices that can he adopted, I do not 
think that wffiere a financial measure is rejected there is no other 
way except that of certification and the use of a method wffiich has 
been very rightly condemned by Sir Tej Sapru as the negation of 
responsible Government and as ilie means of arousing hostility in 
the Legislative Council. Therefore, with great deference, My 
Lord, I submit that the idea of certification should be absolutely 
abandoned so far as the Indian financial provisions are concerned. 

Then, My Lord, there was another idea that was put in which I 
think was at the bottom of the proposal that certification in one 
form or another may be inevitable. That is this. You, My Lord, 
pointed out that if the Army is going to be a reserved subject, or if 
the Army with the provision for the payment of the Army charges 
ought to be on a conti’actual or any other basis and they are put on 
the Consolidated Fund, as is done in all modern GovernmeiHs, that 
does not necessarily end the difficulties of the Governor-General if 
he is made responsible for the administration of the Army. You 
pointed out that it is one thing to say that he can draw on the 
Consolidated Fund, and it is another thing to say that the money 
is in the till; and therefore the Governor-General must make sure 
that the money is in the till. How, My Lord, I do not think, in 
order to make sure that the money should be in the till, the Finance 
Member should surrender his powers of proposing measures of taxa- 
tion in the Legislature or that the Viceroy should obtain powers 
by means of an ordinance or of any certification measure, to raise 
new taxes. If we proceed on the assumption that the Finance 
Member, the moment that there is a provision in the constitution 
that the Army charges must be met and must be part of the Con- 
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soiidated and we all assume ttat the Finance .Member, ' a0 

Maliatma GandH very rightly., pointed out, is a, sensible and an , ' 
honourable man who would always make sure that the ..payment .of 
these Consolidated Fund charges which' are 'a; first cha.rg.e on .ail : ' 
revenue are always available,- then the money that is necessary , 
would always be available there. If that money is not available, 
if circumstances intervene which deplete the Treasury, then T say 
that is a phenomenon ■ which wdll not be peculiar to my country; 

-It has. occurred in many other countries; it has occurred in this ^reat.. 
'Country.- The country has been faced with many , such diMciilt. 
situations and we have had any amount of controversy in India 
with regard to the manner in which the Government has been using 
many of its separate funds for the purpose of paying unemploy- 
ment dole, and the like. All I am saying, Sir, is that so far as* 
the Finance Member^ s willingness to place the funds, and his ability 
to do so, is concerned, there can be no question. So that if they 
are left in question, then the contingency that arises is a con- 
tingency that arises in all modern properly governed countries and 
must be dealt with in exactly the same manner as it has been, 
dealt with elsewhere. If the assumption is that the Indian Finance 
Member will from sheer ‘‘ cussedness ” so manipulate the finances* 
in the till as to leave no money for the Army or any of the Con- 
solidated Fund charges, and thereby compel the Governor-General 
to resort to measures of taxation, I say, Sir, that that is an assump-* 
tion wholly unwarranted and absolutely unjustified. 

In the next place, if all these payments ought to be made from 
the Consolidated Fund, if interest charges, if Military charges, and . 
if payment of all the important Civil Services ought to be made a- 
first charge on the Consolidated Fund, then W'hat is the purpose 
w’hich the Finance Member can have in cutting off liis nose to spite 
his face? In that case the Finance Member would not be able to 
pay the salaries of the staff; the Finance Member would not be able.- 
to pay the instalments of interest that might be due. Thereby/ 
he would diminish the credit, and all for the purpose of reducing 
the money that may be available for the Viceroy to draw upon for 
the purpose of making military payments, I say, Sir, that that is * 
an assumption which is wholly unwarranted. If the power to levj' 
the money is ensured to the Viceroy, and we accept the proposition-, 
that these Army charges are to be made part of the Consolidated 
Fund, if that class is accepted and honoured, I think it is equally 
right to assume that the Finance Minister will honour the other 
obligation of finding the money for which there is a legal authority 
in the Governor-General to draw. Indeed, My Lord, the financial 
arrangement and the stability of the financial system is the joint 
concern of both in this matter, and it is indeed very much more 
ours than yours. We are very much more interested" in the main- 
tenance of the stability of the financial administration of our 
country than those whose only interest in it is the drawing of their 
interest or the payment of their money when it falls due. I do not' 
say for a mom.ent, Sir, that' those; who have managed our finance have-.- 
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Eot kept tlie interests of oiir countr}' before tlieni to tbe best of tbeir 
lights, but wbat'.'I; am iailing to understand is, why it sbdiiM be 
suspected that, wben; we are put in their .place we w'onld .begin' to , 
play '' ducks and drakes with the finance in a' manner which yon ■ 
do not suspect your own people of doing. 

The other matter, My Lord, upon which I desire to, say a. few 
words is in regard to the loans. I am fully bearing in 'mind the 
obseiTations made by you in regard to this matter, and all that I 
want to say at this stage is that apart from ■ the. proposals we have, 
made in the Federal Finance sub-Oommittee as to, the constitution 
of a Loans Board and the manner in which future loans should be 
served, we have to recollect that so far as the present financial posi- 
tion of India is concerned in regard to loans, she is in an excep- ’ 

tionally strong position, and in so far as our assets are concerned, 
in so far as what is called the productive part of our sterling and 
rupee debt is concerned, it is covered by assets which are con- 
sidered first“Ciass, and if we made the arrangements which were 
referred to yesterday in regard to the constitution of a properly 
framed Eailway Board it would be clear that in so far as our require- 
ments in respect of railway capital expenditure are concerned, or 
any other form of productive activity, there can be no better method 
of securing the confidence of the public than what the Indian 
Governinent have been providing. The Indian Government have 
been providing by a very liberal and, as we all considered at the 
time, by an overliberal provision of sinking funds, both to the 
general revenues and under the railway budget, for the service oi 
these debts; and with these assets before them and with the Eaih 
way Board properly constituted, there can be no difficulty whatever 
in obtaining our loans in the market. With the present position of 
the market it is a different thing, but talking of a normal condition 
of things I do not see how India can at any time be expected to be 
in such a position that she would need the guarantee of people in 
this country wuth a view to making sure that her credit is safe. 

Besides, My Lord, except for productive purposes, the need fox 
going to the market for unproductive debt has not been apparent 
so far as India is concerned for a number of years. There has been, 
no doubt, a large amount of floating debt that has been incurred ^ 

from time to time to meet Treasury requirements, and it has been 
covered subsequently. There are, no doubt, maturing obligations 
which have soon to be met. I agree that in all these matters 
arrangements will have to be made so that India will not be put in 
a position of exceptional difficulty in meeting her financial obliga- 
tions as they mature in the coming four or five years. In this 
matter we think what is required is an arrangement which will 4 

enable India to put her first-class financial position and securities 
before London, in a proper way for' obtaining, credit,, and not have 
the control from Whitehall, but;hay^-cohtTqi''.not only of loan opera- 
tions, but of the Bixdget,, of the etlrrenby, of foreign remittances, 
and every matter of expenditure"' with'-^hieh" the future Federal 
Government will have to deaL,’..'"..' 
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I ,,tlierefore feel tliat so iar.as iBciia^s loans are concerned we do 
not tliiiik that tlie continuance'. of control from Whiteliall is ab- 
solutely essential. , We kave been told tliat, tke Britisk , investor is 
nervous. We kave been told, for instance, tkat tke Britisk .investor 
kas always relied upon the Secretary of State. I say. tke Secretary 
of State in Coiincdi, is not a particular' person. .He is a ckanging 
personality. He is a corporation in tke view of tke lawv' In fact, 
unlike any other (xov eminent representative, 'the Secretary of State 
in Council can sue and be sued, and, therefore, so far as kis posi- 
tion is eoneeriied lie is to be judged not by the fact that ke is at the 
India Uttiee in Wkitekall : and is a. niember oi tke Cabinet, but 
because lie is put in eiiarge of tke ailairs of a country w^liose Budgets 
are open before tke public, wliose assets are equally before the 
public, and whose balance sheet they have tke means of examining. 
In so far as we are able and prepared and ready to put tke same 
facilities before tke public, I clo not see why tiie mere fact tkat tke 
Secretary of State exists is any more reason why the investing 
public should say we will trust him and no other, I think if any 
suck proposition is seriously advanced it is neither just to those 
people who are administering Indian finance nor just to the people 
of India. If after all these years you are going to say tke Britisher 
is the man who can get mone}^ for you and you can go to nobody 
else, I say it is no credit to your Government to say that that must 
continue. 

For these reasons I think there is absolutely no difficulty what- 
e^’-er in the way of securing our financial stability, in tke way ol 
our securing a properly balanced Budget, and in tke way of our 
securing essential supplies by investing an Indian Minister respon- 
sible to the Legislature with tke powder to manage our finances. 

Chairman : Thank you. 

1/r. Benthall : May I ask Mr. Iyengar wffiere ke would get tke 
money if the fact is true tkat ke would not be able to get it in the 
London market? 

Mt, Iyengar : As I say I kave not been told that you cannot 
■get money in tke London Money Market unless it is endorsed by 
A, B, or C. ' Until I know it is so, and why it is so, I' shall nevei 
accept tkat statement. On tke other hand 1 kave excellent securi- 
ties to advance. 

Mf. Benthall : May I make one observation? It is in coniiee- 
tion with the Statutory Finance Council which is proposed by Sir 
Tej Bahadur Sapru. My community in India is satisfied with tke 
existing state of things, but my Delegation and a good deal of 
commercial opinion in India belieyes that very considerable pos- 
sibilities are opened up by tke proposal of Sir Tej Bahadur Sapru 
regarding the Statutory Finance Council wdiick he dealt with in kis 
speech. We held that view in India, and after coming to this side 
a private exchange of views of a most sincere and earnest nature has 
shown that this avenue does hold out undoubted possibilities oi 
reaching a very large measure of agreement in happier financial 
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times ^ periiaps Bot a.c>w'. In our opinion tHe Council skonld have 
wider functions :, than that indicated 'by Sir TeJ^ and in various 
details there: is' room .for argument. 

■ ■ Blit I would ash that when the major problem' which' is agitating- 
oiir minds just now is settled, this proposal should have further 
investigation by His Majesty^s (xovernment, and I would like to put 
forward the recjnest that this proposal should be. referre'd to' in the 
Lord Chancellor’s Eeport as a snbject worthy of further investiga- 
tion. 

../Chairman^: Thank yon. Sir Akbar Hydari, do ■ yon, wish to 
make any ohservations ? 


Sir Akbar Hydari : I wish to say that I feel that the proposal 
as to a Statutory Finance Council has very great possibilities. I 
should like to make it clear that, while the Eeserve Bank when 
introduced might be the anthorit}'' to manage the currency according 
to the policy imposed by the Legislature, still the functions of this 
Financial Council will be much wider according to the ideas which 
I believe we entertain. I am confident that if such a Council con- 
sisted of men who considered all these propositions that were brought 
before them as purely business propositions, it will ensure a measure 
of confidence which will be sufficient to satisfy the investing public. 
I feel as strongly as yon, Sir, have expressed it and as Mr. Pethick- 
LawTence has said, that it is necessary that we should inspire every 
confidence in the investing public. It should be through the insti- 
tutions that we create now, and through our future conduct thafe 
we should gradually allows the safeguards which are at present being 
implemented only to create that confidence, to become gradually 
atrophied by not being used. I think, Sir, that we ought to con- 
eider all these propositions with regard to safeguards and so forth 
as not being any reflection on our self-respect, but as propositions 
which have been created in view of our long connection with Eng- 
land and also in our own interests, because that connection will con- 
tinue for a very long time and I hope for ever, 

I have had some experience of financial transactions in this 
country, and I must say that the assistance I have received here is 
such that I should be very sorry if that co-operation were at any 
time jeopardised. Therefore, I hope that my British-Indian friends 
and those on this side of the table will both try to approach this 
question purely as a question of finance and business, trying to bring 
about such an arrangement as will, on the one hand, stabilise the 
credit of India within the whole field in which that credit will have 
to, he exercised and, on the other hand, will satisfy everybody that 
whatever is done is really done in the true interests of India as a 
constituent element of the British Empire. 

Chairman Thank you* / ■. . 

Sir PuTskotamias ThahufAm : l^ay' I -say one word about the 
Statntory Financial Council to '.which ’fc. BenthalL referred? 

'Chairman' / ■ Tes^;,:;; / ^ 






Sir Purshotafndm. Thakurdas : Tke question was, . discussed 
between,, a few, .but notkiiig definite was aiTiYed'at. , As Mr. Bent- 
liall has, suggested that this should'gO' into the Eeport,. I .want ;it ,. ... 
to be on record that as far as I am concerned I do not coiniiiit myself , ' 
to it. There, are many loose ends which require .to be tied very, 
■carefully and clearly before I can^ give my consent to a Statutory ' 
Financial Council of the nature indicated by Mr. , BenthalL, . , At, .■ 
the same time, however, I concede that 'there may be in it germs 
of a 'satisfactory , agreement ,' as far aS'lndia ds concerned when the 
•details are^ considered. But until that is considered I do not com- 
mit myself to any part of the Statutorj^ Council to which Mr. Bent- , 
,ha]l .referred. As a matter of fact when that was discussed between 
a lew friends here, it was "a Financial Council or a. Council of , 
Financial Experts in an advisory capacity and no thing -more. ■ 

Mr. Iyengar : And that is the idea of Mr. Benthall even now. 

Sir Purshotaindas Thakurdas : The word Statutory I heard 
for the first time to-da}’’ at this table, and I myself fail to see the 
utility and necessity of a Statutory body like that, even after the 
Beserve Bank has come into being, and here I refer to what Sir 
Akbar Hydari said just now. Therefore, I feel that the thing is 
now appearing to expand, and I am anxious to have it on record 
that I keep myself perfectly open regarding the details which 
require to be considered. 

Sir Tej Bahadur Sapru : Will Your Lordship permit me to say 
just one word? 

; Yes, Sir Tej. 

Sir Tej Bahadur Sapru : The idea proceeded from me yesterday 
and I wish to explain the Statutory Advisory Council that I had i?i 
mind. 

Sir PuTshotamdas Thakurdas : 1q ii Advisory or Statutory, 
please? 

Sir Tej Bahadur Sapm : It must be under the Statute; you 
cannot have a Council like that by mere administrative order. I 
have no fear of the word Statutory. My idea was this, that the 
Statute itself should provide for the establishment of an Advisory 
Council during the period of transition in regard to matters of 
exchange and currency. If experience shows it to be of utility, we 
might perpetuate it. 

Chairman : I follow that. 

Sir Purshotamdas Thakurdas ; It would mean that the Statute 
would not lay it down as a permanent body. 

Sir Tej Bahadur Sapru : During the period of transition. I 
said so in my speech yesterday. 

Sir Purshotamdas Thakurdas Does it mean during the period 
■of transition until the Eeserve Bank is established? 

Sir Tej Bahadur Sapru : Yes; '.that is what I said in my speech 


Chairman, : I, think .you., .have made ■■ the .positioii quite' clear* 
Yours is a temporary thing .lor the purpose,, of seeing: how it will 
work, aiidj if it works satisfactorily.,- then':yoii thini .it' should- be 
perpetuated — at any rate c-ontinned'. . - 

(The Coimmttee adjoimied at 4-lo pmi.) ■ 


. P'EOOEBBINGS OF THE 'FlETY-SECOND MEETIKG OF .THE FEBEEi-L S™'tJC-, 
TUEE OOHMITTEE HELD ON ThUESB.A\% , :26th NoVEMnEE, 1931, 

Ducussion on Order of Constitutional Devdopment — concluded — 
(continued Ironi page 1190). 

Chairman : Yonr Highness and Gentlemen, yesterday Mr. Jim 
nah was good enough to ask me to give a ruling on certain matters. 
The position was this. Mr. Lees-Smith and Mr. WedgAvood Benn 
raised a point of very great importance, namely, with regard to the 
future work with reference to getting a Federation for India, and 
I allowed a discussion on it which I think wes a very valuable dis- 
cussion ; but at the. same time I am afraid it %vas a very irregular 
discussion, and for this reason. I do not think it wes within our 
terms of reference. The terms of reference, if you ■will be good 
enough to look at them, are first of all to be found on page 7 of the 
Interim Iteport, where you will see that it says The sub-Commit- 
tee — that is, ourselves — was appointed to consider and report 
upon the following four of the Heads of discussion which w’ere 
framed for the Federal Relations Committee,’’ and then these are 
.: given,,,:,-— 

jYo. 1. — The component elements of the Federation. 

-Yo. 2. — The type of Federal Legislature and the number 
of Chambers of which it should consist. 

ZsTo. 3. — The powers of the Federal Legislature. 

No. 6. — The constitution, character, powers, and respon- 
sibilities of the Federal Executive.” 

On page 15 you wdll observe that further Heads were referred 
to the sub-Cominittee, that is to say : — 

(4) The number of members composing each Chamber of 
the Federal Legislature, and their distribution among the 
federating units; 

(5) The method whereby representatives from British India 
and from the Indian States are to be chosen; and 

(6) The constitution, character, powers and responsibilities 

. , I am afraid;, none of those ' terms-of.'.referenee quite cover the 
point raised by Mr.- Lees-Smith, but Lis -advocacy was so good that 



1211 


I felt bound to' give way to it, and-I do-' not regret it for a 'moment, ' 
because I dliiiik we'liad a valuable discussion ; but at tlie same, time 
'I am going to report to you wbat I have done, and , tlieii; 'I am going 
to,, give m.y ruling., 

Wbat I bave done is' tliis. I reported to a .number of inembers 
of tire. Cabinet la.st nigbt exactly what' has taken place, and I ,toid 
them', the names, of all those who have spoken and their views. 
What'' I am, , going to do is 'this.' , A special Cabinet is going to be 
/Summoned for to-morrow ' morning to ■cons,i'der ' it ' and I am going. 

, to ask those people who 'did not speak 'yesterday to speak now. iCha.t , ^ 
is "to say, ,,I am , going . to ask almost .immediate^' Mr. Jmnah,. S'ir 
'.M,uhainmad' ^Shafi, Mr. Oavin,,' Jones, Mr. Iyengar, and Pandit 
■ Malaviya,, 'aiKl I ■■ should' like to- have jour opinions. 

Sardar Ujjal Smgh : I did not speak yesterday. 

Chairman: Yes, and Mr. Ujjal Singh. But with regard to 
making a Report, I do not propose to make a Report because I do 
not think it is within the terms of reference, and I will not do it, 

I call on Mr. Jinnah. 

Mr, Jinnah : My Lord Chancellor, I want to say what our posi- 
tion is with regard to this question which has been discussed by so 
many members. I understand, the question is that we should 
impress upon the Cxovernment by expressing our opinions here that 
the responsibility at the Centre should be brought into being simul- 
taneously with the Provincial autonomy. That being the question, 

I want our position at least to be made clear. I want first of all to 
make it quite clear to this Committee what the position of the 
Muhammadans is. We have all along, from the very commence- 
ment of this Conference, made it clear that so far as the Muham- 
madans are concerned we are not going to stand in the way of the 
constitutional progress of India. Last year I said this- — if jou will 
forgive me for quoting in}^ speech. 

Chairman : By all means. 

Mr. Jinnah : Because it would be better to put it in the same 
language than in difierent language. I said this : — 

have now come to a stage, however, wdien I think I 
shall be failing in my duty if I do not tell this sub-Commit- 
tee what the Mussulmans’ position is. Sir, I maintain that 
the Hindii-Mussulman settlement is a condition precedent, 
nay, it is a sine qua non before any constitution can be com- 
pleted for the Government of India; and I maintain that 
unless you provide safeguards for the Mussulmans that will 
give them a complete sense of security and a feeling of con- 
fidence in the future constitution of the Government of 
India, and unless you secure their co-operation and willing 
consent, no constitution that you frame for India will work 
for 24 hours.” 

That is the position to-day , 'and we have ■ tried our utmost. 1 do 
not wish to enter into any controversy. 
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Chairman I quite .agree with, you, you.kave tried jour,. utmost.. 

Mr. Jinnah : I have, to say most, painfully, ■ under , tlie greatest 
regret, tkat we kaye so far failed tO' bring about a settlement of this* 
rai,i2.orities €|uestioii. 

. Ivow, .Lord^ Ckaneellor, when w^e reached '.that stage \¥e realised 
rkat if we discussed these very important, questions eonnected with 
responsibility at the Centre there wo.uid be no reality about these 
discussions. It is the same feeling that my friend Sir TeJ Bahadur 
expressed yesterday; he realised for another reason that there is no 
i-eality about these discussions, and he gave you the warning in the 
triendiiest, the firmest and the plainest language regarding what 
his position was. Similarly, when we decided to reserve our opinion 
on these vital questions, we intended to convey the friendliest, ths 
firmest, and the plainest warning that you cannot complete your 
eonstitiition making unless the Minorities question was settled. 


I know perfectly well it is said ; Well, never mind that; let 
us go on; surely we can discuss the other questions/’ But I tell 
my friends here and I tell the British delegates that there is a real 
and a serious and a grave apprehension in the minds of the Muslim 
delegates here and in India, that if jou go on participating in the 
structure right up to the roof, and when everything is completed » 
this constant assurance that, of course, the communal question must 
be settled, that it is essential, may recede into the background to- 
such an extent that we might have a finding*, a decision against us- 

farte almost; that is the reason why we have adopted the course 
that W’e have been compelled to adopt. 

I have said this and I say this again. I am saying this on 
behalf of the Muhammadans, and you must remember what the 
feeling is in India to-day. You must have had some inkling from 
the newspaper reports that have been wired here from day to day ; 
but you do not know yet the real feeling that is behind it. Let me 
tell you that we are in a grave difficulty here. Nevertheless, we do 
not wish to be misunderstood in any way. Sir, Muhammadans do 
not wish to put any difficulty in the way of the constitutional 
advance of India. Muhammadans also feel — and I have no- 
difficulty in stating to you frankly — that mere Provincial autonomy 
being brought into being -will not command the support of the better 
mind of India. But I want you also to remember that no constitn-- 
tion that you will frame will be acceptable to the Muhammadans- 
unless their demands are complied with. My Lord, it is easy to 
break the Constitution; it is far more difficult to work the Constitu- 
tion. The w'ork of destruction is easy; the w’-ork of construction is 
more difficult. I appeal to my friends here: Can they complete- 
any constitution for the Government of India without the minorities 
question being settled? 'Can you, ■ complete it? You may discuvss 
it if you like.-::' Therefore, I -say,; /that/ the, basic difference which 
, goe9_ to the root of. it is 'the qttesfion'/pf 'the minorities, 

I, do not wish to' add 'anything'. 'more ''except to say this. Mr. 
Lees^Smith. who raised this;question, said to us. that it will take 
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years. ' I am not snre. ■'■Estimates are made, by optimists^ by 
nur friends a:iid sympatbisers/ that this can ' be 'achieired in three 
years. , As I »say, I am not 'sure. It seems to nie that some,' of nur'; 
friends here are putting forward; a proposition which might ■be got ■ 
hold /of .blit there is, a danger, and I warn my Menas of that 
danger. Ton say, no Provincial autonomy to start with. Yon say,,,. 
Provincial antonomy and responsibility at the Centre must' take ' 
place simiiltaneonsly. I am with yon in that proposition. ■ 

I have no hesitation in saying that I think the better mind o.f 
India will not accept anything ' less, but do not be dragged into a 
maze. . Sir T'ej 'Bahadnr Saprn himself said he thought it wonld 
take less time' than three years, but he was open to conviction, and 
if 'it were' made plain to him that that period were' necessary, he 
wonld not mind it. I cannot imagine how yon are going to com- 
plete the federal strnctnre of the Government of India on the basis 
of an all-India Eederation within any period that yon can reasonably 
expect India to 'w^ait for, and I say, My Lord — I say ■ it with very 
great respect to ail those who have irrevocably committed themselves 
to the scheme of an all-India Federation— turn yonr vision nearer to 
British India. It is not too late. I think yon will make qnicker 
progress than yon expect to by hugging and hanging on to this illu- 
sion and mirage of an all-India Federation. 

Lord Reading : May I be allowed to ask one question of Mr. 
Jinnah? I have followed with the greatest interest what he has 
said, but I am in a difficulty. The question I want to put, if he can 
answer me — I cannot press it, of course, if it is not convenient for 
him to answ^er it— is: In the absence of a communal settlement by 
agreement which is the present position, what is the alternative, 
that Mr. Jinnah wonld suggest? As I understand it he says that 
yon cannot arrive at any conclusion — I do not want to argue about 
it — at any rate from the Mussulman point of view until you have a 
settlement. What is not clear to me is : What is it that Sir. Jinnah 
suggests from the Mussulman point of view is to be done in the 
absence of a communal agreement as to electorates and so forth? 

i¥r. Jinnah : Well, Lord Beading, I am perfectly willing to 
answer that question on my own individual responsibility. The 
answer really is this, Lord Reading, that you cannot possibly enact 
any constitution without a Hindu-Muslim settlement. But when 
you are talking of a settlement or an agreement I understand that 
the agreement must be brought about between the various interests 
themselves on almost ail vital questions before yon can set up the 
constitution for an all-India Federation. 

It ivS not only the question of a communal settlement. That is 
exactly the reason, Lord Reading, why I said that that is a process 
which cannot be accomplished within a measurable distance of time, 
in my Judgment, and I say that the responsibility is the respon- 
sibility of the British Government to-day in India. Lord Reading,, 
you are not going to abandon your responsibility in India; you are 
not prepared to do that. You are prepared, as far as your Govern- 
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meiit is concerned^ to give a substantial measureuf advance in- tbe 
shape of a limited kind of responsible goTermiieiit. If that is your 
policy, tlien, after baving bad montbs and montbs last year and 
Bioiitbs and montbs tbis i^ear to discharge it, it is your duty to 
India, not in deference to tbe opinion of one section or of one party 
iiere or of one party there, to decide what you propose to do in 
India* It is your duty; it is your ■ responsibility. 

Let me tell ^mu that whatever diberences there may be here one 
thing is certain : you cajinot cany on your Government as you are 
cariying on at present* Take tlie decision, and the co-operation 
ancrsupport of that decision of yours will depend on the nature and 
the character of your decision, and on the justice of it. If there is 
a better mind in India, and I saj- there is, and if your decision '-s 
one vdiieh is reasonable, which is just, and which will appeal to the 
better mind of India, it will receive the support and co-operation 
of India, and, believe me, you will then lead India to the path of 
prosperity, of happiness and of peace. 

Chairvum : "We will now hear Sir Muliammad Shad. 


Muhammad Sliafi : Lord Chancellor, when last evening I 
heard of the important point raised by Mr. Lees-Smith in the meet- 
ing of this Committee yesterday, I decided to attend the meeting 
this morning, in spite of the fact that I am leaving for India by 
the mid-day train, in order to offer my respectful advice to His 
Majesty^s Government. 

My friend Mr. Jianah, in his statement made on behalf of the 
Muslim delegation, has referred to what we hold to be the sine qua 
non of any constitutional advance in India, namely the settlement — 
if possible by mutual agreement; otherwise by His Majesty’s Govern- 
ment — of the communal problem witli which we are confronted at 
tbis moment. 

Lord Chancellor, I go back to India wuth my heart full of grief 
that tiiese eomiuunal questions have not been settled as a result of 
mutual agreement between the representatives of the various com-? 
mimities tkeiri selves. So far as the Muslim delegation is concerned, 
I do not wisli to put the blame of this failure to arrive at an inter- 
. eomtnunal settlement upon any party whatever. But this much I 
do say, that the Muslim Delegation have tried tbeir level best. 
The)" tried tbeir best last year, and they have again tried their best 
this year, to bring about a satisfactory settlement of the inter- 
eommurial problems. We have failed, and the heart of every sin- 
cere w^ell-wisher of India’s constitutional progress must be full of 
sorrow and full of shame, because of that failure. But does not 
His Majesty’s Government have the responsibility cast upon its 
shoulders because of that failure to come to a decision with regard 
to tbe various issues involved in this controversy? On whom does 
tbe constitutional responsibility ultimately rely? Does it not lie 
on His Majesty’s Government and on the British Parliament? I 
say it does, and the British Government will have to give a decision, 
for unless and until you give a -decision, bow can jou frame your 
constitution for India, tbe constitution which you contemplate? 


1215 


My Lord Cliancellor,, assuming ^tkat the: constitution,, wliicli you 
intoiid, to frame does include in it— and . it .must iiiclude, otherwise 
it will not,' 'work even 'for tw^enty-f'oiir hours, ..as . my;. Mend., Mr. 
Jiniiali, has said— Mussulman safeguards, as W' ell as safeguards for 
.the, other minorities,' then my . .advice 'to His- Majesty'’s .Gro,vernmerit 
is. Go ahead. Go ahe.ad, not': only, with your Provincial auto-,': 
'noiiiy., but. also with the responsibility ' at the Centre.,, The better, 
mind, of ' Ind,ia at, this moment is prepared tO' accept the'.eafeguards . ,, 
with regard .to defence, .with 'regard to political and foreign policy, 
and' 'vuth, regard to finance', which we 'decided upon at the first 'stage 
of ' this Conference, and ,as I said in my^ speech at the , Plenary 
Session, , political 'aspirations,' if not satisfied at the psychological 
,momeiit, hav a waj .of . growing. ' What m.ay satisfy .the better 
mind ' of ' India t'o-day may* not satisfy even that m.in.d three years 
hence. Therefore', ' my advice to His MaJesty^s' Goveriim.ent is, to 
come to a just decision, a decision which will give the eighty 
miilioiis of His Majesty’s Muslim subjects their rightiui place in the 
India of the future, and a decision w^hich ■y^ull give the other niinori 
ties also a rightful place in the India of the future. Go ahead, not 
only ill the Provinces, but also at the Centre. That is the advice 
of one who has all his life believed that the future of India lies 
within the British Commonwealth of Nations, and who believes 
that a happy and contented India will be a source of immense 
strength to that Common w^'ealth. 

Chairman : Sir Muhammad vShafi, let me thank 3*011 not onty on 
behalf of the Committee, but let me thank jov. personalty for coniing 
here at the very last moment to give us the benefit of 3’our advice. 

I shall take care that almost every word 30U have said is conve3’'ed 
to the proper quarters. May I, in conclusion, wish 3011 a very 
iapp3^ and prosperous \05mge? 

Si'r Muhammad Shafi. : Thank 3011, My Lord Clianeellor. 

Chaifinan : Now*, Mr. Gavin Jones. 

J/r. Gavin Jones : Lord Chancellor, though we appreciate the 
opportunity to get down to realities and to state what we think ought 
not to be done, I personally must say that I think this debate is a 
mischievous one. Mj reasons for saying this are that, aithough 
Mr. Lees-Smith has no doubt brought for'W'ard this debate with all 
earnestness, I fear that it will have a veiy bad elect on the outside 
public. In the first place, the diehard element in England will 
sa}’' that the Labour Delegates are endeavouring to put difficulties 
in the way of the Government. 

Mr. Joshi : That is their job. 

Mr. Gavin Jones : In the second place, I must take exception 
to the speeches that were made yesterday in the threatening tone in 
which the}' w^ere made, threatening non-co-operation and worse. 
That will have a very deplorable influence in India. Having said 
that, Sir, I w'ant to say what is the view of our Delegation, We 
ourselves, of course, wish that Provincial autonomy should be intro- 
duced prior to Eederal responsibility, for it is quite inevitable that 
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the coEstituent: States should be created prior to Federation,. ,■ 
howe?er,, stand by the principles which were agreed to at the last 
fjonfereiiee,. ' and do not think that a measure which . only deals with 
Provincial autonoiny is adequate.. It is quite evident that , our 
fellow delegates;': will not accept only Provincial autonomy^ and^ Sir^ 
you cannot force self-government on those w^ho have got to work the 
constitution. The result of forcing merely Provincial autonomy on 
them wall be that they wall wreck the constitution. 

Therefore, Sir, we think, although it may mean delay, that a 
Standing Committee should be established to continue the constitic- 
tive work which has been done at those Conferences in creating a 
framework for the whole scheme, with a definite programme, for 
the necessary transition, stage in the progress' : towards Federation, 
And I, want to reiterate here, Sir, that there must be no transfer 
of responsibility without Federation. JIow, Lord Chancellor, I 
wash to state my personal view. I have been conscious throughout 
this Federal Committee of the unreality of the discussions. The 
reason for this is not far to seek. The fundamental issues have not 
been dealt with. The real fact of the matter, Sir, is that we were 
not ready — anywhere near ready — in India for this Conference. I 
had hoped that after the last Conference we should have established 
boundary commissions, franchise commissions, and financial rela- 
tions commissions to be followred up by provincial conferences to 
create our constituent States. Instead of that, Sir, the Government, 
and I must say the politicians of India, were obsessed with the idea 
that the Congress must be represented at another Conference here 
and that Mr. Gandhi should come to London. A year has passed 
in the endeavour, as I believe, to reconcile the irreconcilable. As 
far as I can see, Sir, Mr. Gandhi has repeated the Congress demand 
and no other constructive proposal has come from the Congress. 

Was it necessary for Mr. Gandhi to come all this way to do only 
that? At the last Conference, Sir, in Plenary Session, I asked that 
the road should be made clear for Indians themselves to attain res- 
ponsible Government, for responsible Government is not something 
that can be granted. It has got to be achieved. I also added that in 
the meanwhile India must be governed^ for it is the first duty of a 
Government to govern. Tfow, Sir, in my humble opinion, India has 
not been governed. Lawlessness has been condoned, and lawbreakers 
conciliated. The impression has got abroad in India that the 
Government is about to quit. The position, therefore, now is that 
w^e have got to restore peace and tranquillity, for there can be no 
advance in India either Provincial or Central W'athoiit peaceful 
conditions and a balanced Budget. 

The point I wash to make is that the Administration is in great 
difficulty. Official after official has said to me that something 
definite must be decided — good, bad or indifferent. They cannot 
oarry on in uncertainty. My main point is this, Sir. I want to 
plead with the British Government to be definite and to state what 
their intentions are with regard to India. I would like them to 
adhere to the principles that were agreed to at the last Conference. 
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I wouicl like tlieni' to. state- very clearly wiiat.tliey consider are tlie 
necessary reseryations. ■ I would like tkem to state wliat safeguards- , 
■must .be imposed; I would like them to state wbat they propose to- 
do in.; the transition stage in regard to Law and 'Order in -tbe Broy- 
inces/ and having stated this clearly to make the road' clear- for 
the progress of constructive work and for filling in the details. 

K'ow, Sir, before I end I must refer to the communal question^ 
because that is fundamental . It is essential if any progress is to be 
made that the coinmnnal question should be settled. 

jSTow, Sir, I should like to make an appeal to my Hindu friends. 
The first step tow'ards a settlement is an acceptance of the principle 
of separate electorates. We know what the objections are; every- 
body knows what the objections are. But, Sir, I should like to 
point out that Lord Moiiey, Mr. Montagu, and Sir John Simon 
have one and all tried to solve this problem, and have all come back 
to tbe conclusion that separate electorates are essential. If onlj 
our Hindu friends will agree to that principle, I think the gulf is 
bridgable. Here again I would give my personal opinion, and it is 
that when you get down to the Boundaries Commission I think 
there are possibilities there of solving the communal problem in 
regard to some of the Provinces. 

Now, Sir, Mr. Jinnah has said that a United States of Greater 
India is a mirage. I do not agree with him ; I think that it is the 
only solution of our problem. As long ago as 1926 I held this 
ideal, and in a speech I made at the European Association, in 
which I asked the members to consider the political problem, I 
envisaged India as a United States of India under the Crown. It 
is a great ideal, and all great ideals are difficult of attainment; but, 
because it is difficult, therefore we must strive on and on. Let us 
persevere, for, as the old saying goes, Home was not built in a day. 
Therefore, let us build slowly but surely. 

Sardar Ujjal Singh :■ Having been unwell for the last two days, 
I have not had the pleasure and privilege of listening to the speeches 
3 ^esterday. I want to state my position and that of mj colleague at 
the Round Table Conference on the question under discussion. 

Sir, we are of opinion that responsibility at the Centre should be 
introduced simultaneously with Provincial autonomy. The work of 
the Round Table Conference will prove a failure, and all the time 
and money spent on it as entirely wasted, if we go back with only 
some advance in the Provinces and mere assurances with regard to 
Central responsibility. 

I do not agree with Mr. Jinnah that all-India Federation is a 
mirage and a delusion. I believe the patriotic spirit of the Princes, 
a spirit which they have shown all along, will make all-India 
Federation an accomplished fact. The Princes have taken time to 
adjust their differences with regard to their grouping, but they have 
expressed their readiness for the acceptance of a committee of im- 
partial people if they are not able to settle their differences by that 
time. I recognise that time is needed to settle the details. By all 
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means take ,tke necessary time -India will not grudge it. But, 
believe me, no party or, section of -India will be satisfied witli a .mere 
dole of Provincial aiitonoinj, ■ India; at tliis ; nionieiit needs ' broad-- 
mindeclness,. a liiglier statesmansliip-., and, a inoi'e' generous treatment 
than mere tinkering with reforms. ■ 

Sir, I have made these remarks with Ihisn’eseiwation, that any 
constitution, whether Provincial autonomy or Central responsibility, 
will not be acceptable to the Sikhs unless their interests are fully 
safeguarded. In this connection I endorse the remarks of .Sir 
Muliainmad Siiafi., that it is the responsibility of the .'Goveriimeiit to 
give a decision with regard to the communal question, a decision 
which I hope will be just, impartial, and equitable. 

31 1 . lyenyat : In associating myself 'entirely , with all that fell 
from this side of the Committee way of protest , against what we 
had reason to believe were the intentions of the Government, I 
desire to say just a few w’ords regarding my own position. I was 
one of those who w^ere invited, to use the words of the Prime 
Minister’s speech, to co-operate on the- general lines of the declara- 
tion which the Prime Minister made on the 19th January last. It 
was after the Irwin-Gandhi pact that we were invited, and we are 
here to participate in the deliberations on the basis of His Majesty’s 
Government’s declaration and- 'on 'the basis of that pact. I there- 
fore, My Lord, have every 'right to take my stand on that declaration 
a-s the basic position from w^hich it would not be right and it would 
,-not be. proper for "His Majestyks Government to go back. Thar 
declaration is on the footing of a Federal Central responsibility and 
safeguards. To consider no’w that the deliberations of this Confer- 
ence liave any relation to mere Provincial autonomy is to put the 
entire Oonfereiice out of the field of any reality of eonstitiitioiiai 
work in the future. My Lord,, w^hat I am troubled with is, that 
the Eight Honourable the Secretary of State, in describing what he 
did yesterday as something like a' 'melodramatic tragedy, said, if I 
recollect rightly, that there, were; no.' irrevocable decisions on the 
part of His Majesty’s .Government. I trust that His Majesty’s 
Government have not come to any revocable decisions. 

Sir Samuel Iloare : I can tell Mr. Iyengar at once that we are 
quite genuinely w'aiting to hear, opinions all round, and that is the 
reason of the consultations we have been holding this week. We are 
still Jiolding consultations, and quite obviously we w«hail come to no 
decision until we have finished our' consultations. 

Mr, Iyengar : I know about that. The words iiTevocabie 
decision ” suggest that there were revocable decisions. The reason 
why we felt that there was ground for our recording the protest 
that we did, is to he found in the speech which Sii* Samuel Hoare 
made on 'the Monday before 'last '.in' "this House, He said: — 

We hope, 'and^ wekihto the Prime Minister will 

himself make allusion, to the way in which he will carry out 
his intention — to -inaintajm in -one ww or another consulta- 
tion with representative;' Indian -‘'■dplnion at every effective 
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stage , in the process. of eonstriietiiig an, all-India' 
tion/^ ' 

■'iClie method which' he then- suggested was in the conteinpiatioii of ' 
.'His Majesty .Goveriimeiit, was elaborated by him later,, 'in. the 
■following passage: — 

The', fact; therefore, that this particular chapter must, 
in the ' nature of things, be brought to an end at some time 
does not in the least aSect the general ■ attitude of the Govern- 
' ment in 'carrjring on its expressed intention to maintain' the 
' ■' closest possible liaison with Indian opinion and to take repre- 
' sentative Indians into" consultation ■ in the future processes 
that arc before- .us/’ , ' ' : 

'Gir , Samuel Hoare was even, more definite towards the conclusion; 
'iiB' then said ' 

“ 'Well, Lord Chaneelior, I do suggest that as practical 
men, we had much better face these facts and realise, that 
being so, it is really better to bring this chapter to an end. 
I say ^ this chapter,’ because it by no means closes the book.’’ 

Sir, it is because of these statements and because of various things 
tb at have happened, to which I do not want to make any particular 
allusion, that I say we have a right to complain that we have been 
brought here this year to construct and co-operate with you in the 
establishment of an all-India Federation with Central responsibility 
and such safeguards as may agree upon; and we are now told 
'that must bring this chapter to an end and go forward. 

I am glad to hear that His Majesty’s Government are prepared 
to reconsider the position. If they do reconsider the position, I 
-say, and I claim it as a matter of right for those who have been 
invited this jmar, that it is not fair to them to say : You have come 
here to deal with Central responsibility ; we have heard your speeches 
and j^our suggestions ; now we proceed to deal with only Provincial 
rautonomy.” The last words of Mr. Macdonald were: 

His Majesty’s Government will strive to secure such an 
amount of agreement as wdll enable the new constitution to 
be passed through the British Parliament and to be put into 
operation with the active goodwill of both countries.” 

It is that that we now want, Sir; an Indian Constitution dealing 
with Provincial autonomy, as well as Central responsibility. With- 
out that we think it would not have been right for you to have 
invited us to come and take part. 

Pandit M. M. Malaviya* : My Lord Chancellor, I pointed out 
yesterday that the Congress has for a long time past been asking for 
responsibility to be established in the Central Government of India. 
I read from a passage of a criticism which I have published of the 
’Montagu-Chelmsford Eeport : , How oppressed we felt that the 
’Montagii-Chelmsford Eeforms did not provide for the establishment 

* Continued frota page 1186. 
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of responsibility in tlie Central Government. Tliat was in 1918'.. 
Since .tliat time tlie. . Congress every time it met recorcled its convic-*- 
lion tiiat. fiill responsible government slioiild be establisiied in India 
at i lie earliest possible opportnnity. 

In 1924 tlie Legislative Assembly disenssed the subject and passed 
a resolution by 76 votes against 48, wbicb incdnded a iiiimber of 
officials, demanding the establishment of full responsible govern- 
ment in India. Since that time, since 1924, on several occasions the 
Assembly again drew the attention of the Government to the neces- 
sity for the establishment of such goveriinieiit. In 1927 when the- 
Simon Commission was appointed very great indignation was felt 
in India that not a single Indian had been thought to be fit to occupy 
a seat on that Commission, which was to enquire into the aifairs 
of India and to make recommendations for the future constitution 
of the Government of India. While the boycott of that Commis- 
sion was practically complete many discussions were going on as to 
what the next step should be, and Lord Irwin found that there w^as a 
great necessity for taking some action which would undo the evil 
effect which had been produced by the exclusive composition of the 
Simon Commission and lead the way to further progress. You will 
remember, My Lord, that Lord Irwin decided to take leave, and to 
come to England. On the eve of his departure for England on 
leave I took the liberty of writing to him a letter from rvhich I wish 
to read two short extracts, in order to remind this Committee of the' 
state of things which had been established in India at that time.. 
In 1928 the National Congress in session at Calcutta passed a resolu- 
tion demanding the establishment of Dominion Status within the- 
year 1929. In the middle of 1929 Lord Irwin was coming here on 
leave, and in my letter to him. I wrote: — 

I have travelled a good deal during the last two months, 
in the Central Provinces, in Madras, and the Punjab and 
Sindh, and have addressed very largely attended meetings 
and held private conversations wuth numerous men. I have 
found abundant evidence evmywhere that the desire of the 
people for the establishment of complete vself -government is 
growing keener and wider every day. The ideal of Dominion 
Status still holds the field with the majority of thoughtful 
people. But it is accompanied with a widespread belief that 
England will not agree to establish it and that freedom will 
have to he fought for and won. The ideal of complete inde- 
pendence is consequently gaining an increasing number of 
adhei'ents. The minds of millions are fixed on the 81st of 
December, 1929. 

The regrettable murder of Saunders and the throw'ing of 
the bombs in the xissembly are clear indications that a new 
temper is growing, particularly among the younger genera- 
tions, It is only a very few of us who can talk of Dominion 
Status at a public meeting without interruptions in favour of 
complete independence and without being exposed to ridicule. 
The absence of any pronouncement on behalf of the British 
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, '{Toveriiiiieiit in favour of. the probability - of Boininioii',' Status 
being established at the next revision of the Statute , is help,- 
' ing to accentuate feeling against the Goveriinient and weaken- ; 
ing the position of those of us who stand for Dominion., Status,.,' 

The advent of the Labour Government to power at this 
, .Jimctiire is from our point of view. a happy event. It , is much,,, , 
to be desired, that the .Labour Government will take the .situa- 
tion' into its. early consideration and .tuke, some action which, 
will give an assurance to Indians that the demand for 
Dominion Status is going to be seriously considered.’’ 

HoWy Lord Irwin had said in-one of -liis ■speeches that he .would fai.tii-., '■ 
fully represent the wishes of the people of India to His MaJesty^s 
Government. Eefening to that, I said: — 

You have promised that you will strive to fulfil to the 
best of your ability the duty of interpreting as faithfully as 
you may, the hopes, the feelings, the desires of the Indian 
people to His Slajesty’s Government and ‘ to beg His 
Majesty’s Government even to place the most favourable con- 
struction on all their proceedings.’ I have no doubt that 
Your Exeeliency will strive to the utmost of your power to do 
so. But when you have done all you can pray remember 
that neither you nor your countrymen, who have happily not 
known the pain and humiliation of living under a foreign 
rule, can fully realise the depth of our feelings and desires on 
the question of our regaining freedom to administer our own 
affairs. If therefore you desire to be fully fair to us ami to 
establish our relations permanently on a basis of friendship, 
honourable and beneficial to both countries, 1 hope you %vill 
not try to bring about any agreement amongst yourselves, if 
it falls short of the establishment of a Dominion Government, 
without affording opportunity for a full discussion of the 
matter to the accredited representatives of British India and 
the Indian States at a Conference invited by the Cabinet of 
England. I feel very hopeful that such a Conference will 
bring about a thoroughly satisfactory solution of the great 
problem that confronts us.” 

I am glad to think that a declaration was made by His Majesty’s 
Government when 1he Yiceroy went back to India. That was on 
31st March. 1929. In pursuance of that declaration the Round 
Table Conference was called. I have mentioned this to remind the 
Committee that throughout the demand has been for the establish- 
ment of full responsible government in India. The Congress met in 
December. .1929, and decided upon passing a resolution for complete 
independence. That was on 31st December, 1929, 

Subsequently, on the 19th January, 1931, the Prime Minister 
here made the declaration to which my friend has referred. This 
■declaration was as follows : — 

The view of His; Majesty’s Government is that respon- 
sibility for the government of India should be placed upon 

' ' s2 
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■ : , Legislatures,. CoBtrai and-Proyincial, witli suck proYisioiis 

' may 'te necessary to guarantee, during a period of transition,, 
ike observance, of certain obligations and to. meet otlier special, 
circumstances, and also.vvitk suck guarantees urs are" required. 

' .by ..minorities to .protect tkeir ■political liberties and rights.- ^ 

. . Y^ur'' Lordskip 'Wiil notice.' that it says , .Legislatures, Centmi: 
and Provincial/' When this declaration' was niade,^ it .was felt 
tkat there was a way left open for Congress to negotiate, with the- 
Government. The Prime Minister himself had held out the iiivita-- 
tion to Malmtma Gandhi and the Congressmen, generally that they 
should come and take part in the Conference. When coiTespondence 
took place between Lord Irwin and Mahatma Gandhi, on the basis 
of which the agreement was arrived at which has brought Mahatma* 
Gandhi here, Your Lordship will remember that one of the most 
important things in that pact was paragraph 2, which says: — 

As regards constitutional questions, the scope of future- 
discussion is stated, with the assent of His Majesty's Goverm 
ment, to be with the object of considering further the scheme 
for the constitutional government of India discussed at the 
Pound Table Conference. Of the scheme there outlined 
Pederation is an essential part; so also are Indian respon- 
sibility and reservations or safeguards in the interests of 
India on such matters as, for instance, Hefence, External- 
Affairs, the position of Minorities, the financial credit of India; 
and the discharge of obligations/' 

It was on the basis of this agreement that the Congress agreed 
to be represented at this Conference and that 2>Iahatma Gandhi came 
here; and, My Lord, every question that was refened to in this 
matter related to the establishment of a Central responsible govern- 
inent in India. 

The Princes were invited to join the Federation. Your Lord- 
ship will remember they made it clear last year they would only 
federate with a self-governing India, and not with an India which 
was not self-governing. The establishment of responsibility in the 
Central Government was therefore a vital element in the agreement 
of the Princes to federate with British India, 

Here, Mj’' Lord, all the discussions which have taken place have' 
repeatedly reminded ns that we were discussing the question of the- 
esfablishment of responsibility at the Centre. Mlien the Prime- 
Minister the other day made a statement, and when you, Lord Chan-- 
cellor, as Chairman of this Committee made your statement, it was 
felt that perhaps the matter was clear; hiit it unfortunately so 
happened that the Secretary of State, Sir Samuel Hoare, was absent 
on the day when the Prime Minister spoke here, and, when he came 
the following day, he made a statement which took many of us by 
surprise, because we thought that -while the- Prime Minister' w^as tliO' 
head of the Government what he said represented the mind of the 
Government. -The statement .made' by 'Sir Hamuei Hoare, to whicfr 
reference has been made by my friend Mr, Rangaswami lyengarv 
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came as a great. stock ,to us, sliowing- tkat tkere' was a wide.cIifiereEce ., ' 
of , .opinion between tlie' members of tbe '.G-overiimeiit on tills .Tital , 
question. 

, Sir Samuel Hoare : Perbaps I liad better put tbat riglit- at oncer, 
Tiiere lias been no difference of opinion of any kind. 

Pandit M, U . Malaviya : I am very glad to near tbat from Sir 
Samuel Hoare, but Sir Samuel will recognise tnat I bad some j usti- 
fication .for tbe observations I'bave made because of wbat he said im 
this' Committee and wbat tbe Prime Minister bad said. 

'Sit Samuel Hoare : I am afraid 1 do not; 1 do not see any;- 
difierence between them. 

Pandit M. M. Malaviya : I am very glad if tbe difference has: 
been obliterated from your mind during tbe time tbat has elapsed. 

How, Lord Cbancellor, I have referred to tbep^ facts to show ■ 
tbat India has been asking for tbe establishment of full responsible 
government in tbe country, and that no one in these extracts wbicb 
I have given has made any reference to tbe establishment of mere 
Provincial autonomy. Why should tbe Princes have been invited 
to take part in this Conference if provincial autonomy only was to 
be considered? Why should the questions of the Army Defence, 
and Foreign Affairs have been brought into discussion before this 
Conference either last year or this year if provincial autonomy only 
was to be achieved in tbe first instance? Why should tbe question 
of safeguards and tbe question of currency and exchange have been 
debated both last year and this year if the establishment of respon- 
sibility at the Centre was not the main object before the Conference? 
It has come, therefore, My Lord, as a very great surprise to us that 
there should have been ibis talk indulged in about the establish- 
ment of provincial autonomy as the first step in the scheme of 
reforms. We have felt all along that the Government of India in 
India is the heart of the administrative machinery, and that unless 
the heart is put on a sound and healthy basis there can be no healthy 
existence in the Provinces. We have felt that we want a united 
India, an India which will be united though it is divided into States 
and Provinces; and for that India it is essential that the Princes 
should come into the Federation. But the Princes cannot come intO’ 
the Federation, and that chapter has to be closed if it is decided to- 
proceed only with autonomy in the Provinces. I submit, therefore, 
that this question should not have been raised, and that the method 
should have been adhered to of proceeding to discuss the vital ques- 
tions that we have been discussing during the last few davs, come 
to an agreement upon them, and report to the Plenary Conference, 
so that the result of the Conference may be eonimiuiicated to His 
Majes^y^s Government. 

Sir Samuel Hoare has said that the Government have not aixived 
at ^ any irrevocable decision. He has said that the matter is still 
being considered. I ani exceedingly glad to hear that. I hope 
that they will not commit the mistake of deci dins’ to confine their 
efforts for the present to bringing about a Provincial Autonomy 
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Bill, because that would be regarded, I regret to say it,^as a deal 
breach of faith oa the part of the British brovernaient with the 
neoDie of India. It will do more damage than anything else ^ 
think of in the relations of India and England. hat is the alter- 
native that von have before you? If it is decided that Provincial 
autonomy should he all that should he introduced at present^ though 
there is held out a promise in the preamble or otherwise th^at respon- 
sibilitv at the Centre will be established at an early date, the people 
will think that they have been defrauded, that they_haye not been 
treated fairlv in discussing tliis question witicli is YitaiiT afteetiiig 
tlieir position. The unrest that exists in: India will miiltiply tenv 
fold The .sense of depression that is going on in India will inGrease 
tenfold. Yon will have an India, restless, unhappy, torn by strife, 
not a matter of satisfaction either to yon Englislimen or to tlie 
Indians. Yon will have an India where yon will find the strife 
.renewed that lias in one sense been going on for the last ten years. 
Feiv men here w^ho were not in India last year can realise the depth 
of feeling w^hich prevails among the people. Those statesmen and. 
pnhlic men who were in India a few years ago cannot draw a vivid 
and teal picture of the state of things which exists to-day. Since 
the resolution for complete independence was passed at the Lahore 
Congress on the 21st December, 1929, the desire for freedom has 
become much more intense. The manhood' of India has risen in a 
body to a new appreciation. There is an intense desire for the 
realisation of the freedom of the Motherland. The womanhood of 
India has been touched by the fire of patriotism. The women who 
used to he shut up in the Zenana came out in thousands during the 
last year of the war, not merely to attend meetings but to lead pro- 
cessions in the streets and to bear lathi charges which, unfortun- 
ately to the shame of the Government, were inflicted upon some 
of them. Even little children have been infected by the fire of 
patriotism. In all my life the most wonderful speech I ever heard 
was that delivered by a little lad ten years old. I was to visit 
Jhehim ; I was to ,go there on a particular day. I was detained on 
the way by another meeting wdiich people pressed me to attend. 
The boys got np a demonstration. They wanted to go and receive 
me at the railway station when the Congress left. Thirteen lads, 
some ten yearss of age, some younger, some older, went there. The 
station happened to lie, a portion of it, in the Cantonment area. 
They were told they could not. They used to go every day all the 
year round to the station by ihat same passage. 

^ Lord Reading : Lmxl Chancellor, may T ask, on a point of order, 

IS this in order? Tf we are to have instances of this kind discussed! 
are we to let them pass without a reply? And if we are to replv! 
what becomes of the Federal Structure Committee? 

Sir Samuel B.oare: Hear, hear. 

r H- Mt Lord, T bow to the .sugg-e,.tion of 

Lord Seadnig, hut, my clear purpoee is to indicate to you what is 
coming on if yoxi fail to adhere to your promivse. 
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Chairmmi: Yes, we quite ■. appreciate tliat. 

:\Pandit M. M, Malaviya: !■ want to-' say one ..word more, , It .'is 
very , paiiif 111 to me. I onlj^'waiit to give Your Lordship, and other 
members of: 'the British Delegation an idea of what the alternative 
picture will be which, yon and I — more than yon— will have to ■ 
face. I beg Your Lordships not to think it is a pleasure to me to 
.refer to these matters. 

CImirnian : Well, I am quite sure you will exercise a wise dis-. 
'cretion. 

'^.'Pmidit il/. J/. Malaviya: 1 will just complete this My Lord. 
This young lad and his twelve colleagues were hauled up and tried. 
When I reached that place, Jlieiiim, on the following day I went 
to the Court and found they were being tried. When we went back 
to address the meeting, these lads had been released. The Magis- 
trate had had the good sense to release them. Then one of these 
lads got up on the table and made a short speech, the like of which 
I have not heard in my life. He said : Before I started I told 

you boys that those of you who vrere not prepared to face charges 
and bear punishment should go back. You did not go back. Some 
of you fled away. It was a shame that you did so.” 

My Lord, I have mentioned this incident to show to you that 
the youth and children of India are thirsting for this freedom. You 
cannot satisfy that thirst without complying with the demand of 
the nation that there should be established national self-govern- 
ment in India. In all lands you have faced those wlio have fought 
fo!* freedom. Will you make an exception in India, and will you 
condemn the Indian men and women if they are prepared to fight 
for freedom and w^in it? We have tried the effect of argument and 
reason. We have come here at your invitation, for wliich we are 
thankful, to discuss the mattei* and settle it by argument and reason 
and to tell you what is our view^ If you turn this proposal dowm, 
if you adopt a course whidi will show to the peo])le that the fears 
of those who fold us, They will not give it to yon by argument 
and reason ” — if you give an opportunity to those to say they w’ere 
right and we were wu'ong, wliere shall w-e stand and w'hat will be 
the fate of India? 

^ 

We should be able to arrive at conclusions which should be 
repmled to His Majesty’s Government. His Majesty’s Govern- 
ment should incorporate the recommendations we make i;n the pro- 
visions of a Bill and there should be full responsible self-govern- 
ment in Lidia, subject to those safeguards and reseiwations we have 
been discussing in this Committee. There has been more agree- 
ment than differences on vital questions such as the Army, External 
Relations, Financial Safeguards: and Commercial Discrimination, 
On that T claim there has been a greater measure of agreement than 
of difference, and for that I must say we are very grateful for the 
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:heip Lord Reading has giyen, particiilaiiy xu the 
cial Safeguards and Commercial Discrimination, and_foi 4®*^? 
of other European gentlemen. We have arrived at conclusions 
almost acceptable to all, and what differences are left can be settled 
and solved bv such other friendly discussions as_ may be necessary. 
■I do not see" any reason wliy tliese' vital questions snonid not oe 
reported upon as a result of this Conference m satisfactory 
mmner. Sir Samuel Hoare said that there would ^ further deli- 
berations and that consultations would continue. He said this 
book is closed, and a new book is to be opened.” I venture fo ask 
who will look into the book if you fail to carry out your pledges to 
■carrv on the Conference. If I have spoken warmly I have done so 
because I feel that the interests of vast millions of my_ people are 
concBrnsd. To-dny yon siro discussing tliesc mnttors in tli© cold 
atmospliere of England, but do not know wliat tlie repercus- 
sions of your speecbes may be in India. I am anxious tliat tbis 
Conference shall not break down, shall not end without completing 
its work, namely, arriving at conclusioiis on the large questions we 
are discussing. " hTow, Mr. Jimiah and Sir Muhammad Shafi have 
said that they do not want to stand in the way of such conclusions* 
On the contrary they have indicated that no constitutioir will be 
acceptable to them— or, let me say, to any one of us on this side — 
if it does not provide all reasonable protection to minorities. We 
are anxious to provide protection for minorities, but the larger ques- 
tion which has to be settled is between England and India, and I 
submit that every member of the British Delegation should make it 
clear to the British Parliament and to the public of England that 
here we are seeking a settlement by agreement. If you say that 
you cannot frame a Statute now I can understand that. The fram- 
ing of a Statute will take time. But cannot you arrive at an agree- 
ment such as was arrived at in regard to Ireland with Michael 
OoIIins and the other delegates with him? They arrived at an 
agreement on the main points. Of course they arrived at agree- 
ment after a bloody war. We want to arrive at an agreement under 
happier conditions. Cannot you arrive at a similar agreement bv 
which the main points will be settled and will form the basis of a 
Statute ? If you once do that I venture to say that Mr. Gandhi 
will accept that as a practical proof of your intention to fulfil the 
pledges you have given. If that agreement is arrived at, then 
whatever time is necessary may be taken in drawing up a Statute. 
I do not agree with the view — with all deference to the lawyers — 
that three years will be needed to put the ideas we have arrived at 
into a Statute. Many of us have been members of legislative coun- 
mls ami have had sqmejiand in law-making. I suggest that with 
the talent available in England-with the talent we have tho good 
^ having at our disposal in our distinguished Chairman — 

It sWd not be difficult for otir English friends, working in con- 
|nltation with Sir Tej Bahadur Sapni and Mr. Jinnah and others, 
to iranie a constitution Within a reasonable period of time. If the 
people of India know that you have arrivecf at an agreement which 
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is to be taken as tie basis in framing a constihition suck as we 
desire, I Tenture to say tbat they will be satisfied. One tning inox© 

ought to be done. Let agreeiiient be recorded. Let the' fact^ be 
declared by .the .Prime Minister on behalf of th6 ';&o¥e.riiment .with- 
out anything being kept back from- the.p.eople. Let tnere be, a.: 
declaration'' by the (jroverninent that they are prepared .to agree 'v^' ith 
the conclusions arrived at by this Conference. My . Lord, .the 
statute ' may take time to frame, but if we arrive at an agreement 
satisfactory to all hnsiness interests, an agreement satisfactory^ to 
all commercial companies, an agreement satisfactory to the trading: 
interests,., an agreement satisfactory to the. Army people, a settle- 
ment .which .the Government'.are... prepared to accept,, there should 
be a new departure in India. The policy of Dominion Status should 
be adopted. The people should be taken into consultation. The 
leaders of public opinion should he taken into consultation and 
their services enlisted to prevent terrorism from carrying' on its^ 
nefarious work. We should be allowed to co-operate with the Gov- 
ernment to establish law and order, and to see that the business 
men whether Europeans or Indians, can carry on their business in 
happy circumstances. 

On the other hand, if that is not done and if a different policy 
is to he followed, then I submit it will be a great wrong to India,, 
and a great wrong to England also, because I believe — it is my 
firm conviction — that the British people do not want any injustice 
to be done to their fellow-subjects. I am sure they do understand 
that we Indians have just as much right to desire self-government 
and press for it and — if driven to it— fight for it as any other 
people. If that conviction is brought home to the British public,. 
I am sure that a new chapter will open in the relations between 
India and England. 

m ^ ^ ^ ^ 

if/r. W edgtoood Benn: Lord Chancellor, I will say in the first 
place that everybody who engages in this vital discus'sion must do. 
so under a sense of very great responsibility; but, if it is our duty 
to speak with a sense of responsibility, .'it is also our; diity to .'spealc ' 
fearlessly and with complete courage. 

I should like to say this in passing. Let me assure Mr. Gavin 
Jones of this, that so far as we are concerned, we are standing for 
pnaee and order in India. I myself have had serious responsibili- 
ties in regard to the maintenance of peace and order, and I regard 
this Conference, and even our contribution to it, as an attempt to- 
maintain peace and order in India. This Conference stands as the 
enemy of all diehards, whether they are diehards on the left or die- 
hards on the right ; and I nan' assure' Mr. Gavin Jones, who pleas- 
antly interwove his personal views with the e3:pression of the opin- 
ion of his delegation, that we stand here not only for the mainWn- 
ance of order, hut also for dealing radically with^the matter in suck 
a way as to make the maintenance of order permanently possible. 


Now, Lord Chancellor, I regret extremely that so far as I can 

learn we are not to have any contribution whatever from the LtoveTn- 
ment of a conclusive or decisive kind on this matter. \\ e haa a 
speech from the Secretary of State yesterdav which coiitiibiited 
nothing' whatever to the discussion, a speech saying that the Goveni- 
nieut intended to stand by its pledges and that no one had impiignea 
its honour, but not in "any way relevant to the subject raised, 
namely, whether or not it was the intention of the Government that 
simultaneous advance should be made both at the Centre and in the 
Provinces., 

Now, Lord Chancellor, as far as this Committee m concerned I 
miLst draw attention once again to the speech of the Viceroy on the 
9th July, 19J0, inviting representative Indians to come to London 
and describing the terms of the discussions in which they were to be 
asked to engage. He said they were not to be academic discussions; 
he said they were to be deliberations, and he said that if 
agreement could be reached, on that agreement proposals 
would be formulated and laid before Parliament. Forgive 
me for saying this, My Lord Chancellor, but our experience 
during the last week lias been the very reverse. We have 
found that in someway a sort of vstrangehold has appeared on 
the deliberations of this Committee at the very moment when we 
were approaching what were indeed the vital issues. Such expres- 
sions were used as that the Government would he glad to hear all 
expressions of opinion. The Pandit was assured that he would go 
back to India with the relief that he had expressed himself. Now 
that is not the purpose this Committee. The purpose of this 
Committee is to deliberate, and when agreement is reached, to for- 
mulate proposals to lay before Parliament. That purpose is not 
expressed by me here for the first time. That purpose was 
expressed officially on behalf of the Government whose policy we 
are told is unelmiiged, by the Viceroy, Lord Irwin, on the 9th J^anii- 
ary, 1930. We now learn that it is not the intention of this Com- 
mittee to make even a report on this very vital issue. I am not in 
the position and I should not attempt to challenge the validity of 
that ruling. It comes from the highest authority, hut it certainly 
throws a new light on the character of our discussion. 

^ Now 80 far as the matter of the discmssion is concerned, what is 
it.*^ It is this. There is a fear that what will really happen will 
be that we shall get the Statutory Commission’s recommendations 
put into force as early as possible, and that the hopes hy which this 
Conference is animated, namely, central responsibilitv, will be 
deferred to some undefined future. Those fears are based not only 
on the realitievs of the Parliamentary situation, but they are based 
upon some of the remarks which have fallen from the Secretary of 
State, and they are based particularly on the fact that in this ^dtal 
discussion we have not had any indication whether or not the Gov- 
ernment intend to dispel themi Let me remind vou that, so far as 
this discussion is concerned,^ there has' been, I should say almost for 
the first tune in uuiir Mi'sciissionsv coBiplete unanimity. If you 
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look roiiiid tills . table from your left, round tiedaMe to, your.TigM, 
you will find tliat,. except for the .silent- (jovemmeiit, everj body has ■ 
expressed the opinion that there should be a siniul tan eons advance. . 
The Muslim Delegation, whose patriotism has never^,for one:momenb, 
been in doubt, has said/and w^e in these seats cordially agree; with, 
them, that it is impossible that this advance shoiild take, place until: 
satisfactory guarantees are given to them and to. the .other niinori-- 
ties. With- that statement w^e have always associated ourselves.. 
But 1 would remind you that, if it is the intention of the Govern- 
ment to advance with Provincial autonomy first, it would be neces- 
sary that the communal settlement vshould be settled before such an 
advance can take place, and if that question therefore is settled, 
there is nothing to stand in the way of what I say— and it is beyond 
contradiction— is the unanimons desire of this Committee. I say 
the iinaninious desire of this Committee is that the advance should 
be simultaneous. ‘ 

Just one word and I have finished. The calling of this Confer- 
ence has been a great task. Two years ago there was no spirit of 
co-operation in India. Many of the gentlemen gathered round this 
table were not co-operating with the British Parliament. They 
were unwilling 'to co-operate with the British Parliament. We 
passed through a time of great trouble and great sorrow to both 
peoples. We toiled and toiled in order to promote a spirit of co- 
operation. Here it is. Here jou vsee a Conference the like of 
which has never been seen in the relations between Great Britain 
and India. The part played in that task by Lord Irwin will never 
be forgotten in the history of India. Is tliis co-opei*ation to end 
by a silent Government which will note our 3*emarks, hxii will not 
report on our remarks, and which wfill finally present us with a 
mere ukavse, which will be the final scene of this Conference, giving 
some decision we know not what, but which may be in direct eon- 
flici, with the desires of this Committee? The whole of the peace 
in India and the co-operation between the British and Indian 
peoples and all the rest is at stake at this moment, and I do beg you 
most earnestly that we may have some assurance from the Govern- 
ment that by a concession to what is the unanimons demand of this 
Committee, we may continue the way of peace and goodwill between 
the peoples of both (*oiintries. And I do beg of you most earnestly, 
Lord Chain'ellor, that we may have some assurance from the Gov- 
ernment that, by a concesvsion to what is the unanimous demand of 
this Committee, we may continue the way of peace and goodwill 
between the peoples of both countries, 

Cliairman: I only want to add one word to Mr. Bean’s speech, 
and that is this. He has mentioned that Lord Irwin had a good 
deal to do with the calling of this Conference. I think that is quite 
true and I think the Conference has done a great deal of good. But 
I should like to be permitted to say also, that Mr. Benn had a great 
deal to do with summonmg this .Conference. I quite sympathise. 
I suppose a child cannot have two fathers, but T think this Confer- 
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ence has had two fathers: Lord Irwin and Mr. 

is very anxious, of course, that the Conference shouW not iaih so 

aDi I.* ^ I aBi siire we all recognise Terv iniicli tte .difficult positiop*. 
Mr. Beiin is in, and I personally am Tery glad tbat w'e continiie to 
have Ms assistance. 

Now tliat finislies the, debate upon this. , I will report to. the 
Cabinet. Now I think we can do this : 


Financial Safeguards (continued) . 

Sir Samuel Hoare: Lord Chancellor, I should like to begin with 
a word of apology to the Committee for breaking in with a short 
statement about " Finance at this moinent. I could not be here 
yesterday afternoon because I was in charge of a Bill in the House 
of Commons. The Government thought that before the Committee 
considers the Report upon financial safeguards, not only would it be 
courteous, but indeed it was necessary that I should make a short 
statement on their behalf, and it is with that intention that I ven- 
ture to encroach upon your time and the rules of order at this 
moment. 

Lord Chancellor, I have listened with great interest to a part of 
the debate upon Finance and I have read the speeches that were 
made when I was unfortunately called away to the House of 
Commons. Let me at once say that it has in my view been a useful 
discussion, and that upon the whole -members of the Committee on 
all sides of the table have accepted very wisely the Lord' Chan- 
cellor's word of friendly caution. The Committee has in my view 
been very prudent in following this course. 

We have been discussing a vSubject that differs in many respects 
from the constitutional questions that have formed so large a part 
of our debates. What matters in finance — and here I speak as a 
member of a family that has for generations been connected with 
the City of London — is not agreement or disagreement among poli- 
ticians but confidence in the great markets of the world. In any 
contemplated changes, therefore, the people that we have to con- 
vince are the bankers, and traders and investors. If we do not con- 
vince them neither Indian nor any other credit can remain stable. 
Rightly or wrongly these traders, bankers, investors are very caii- 
iious people. Particularly are they nervous of politicians and poli- 
tical elianges. If we are to retain their support we must conse- 
quently carry them with us and though it may seem to be a slow 
process to many politicians it is essential that we should convince 
them if we are to retain the great advantages of cheap credit easv 
money and a plentiful supply of the capital that India so greatlV 
needs for its development. 

Wheii talk of safeguards we are not gratuitouslv creating 
.obstaples for the ^pupose of Mocking; Indian progress.' We are 
genumely trying in tlie interests of In^ia herself to satisfy the con- 
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editions tliat are iii' our Hionest view essential to, Indian stability and 
•Indiaii , prosperity. ■ It, was on ^ this account that last year when we 
.were discussing this qiiestion Lord Peel , and speaking for the 
'Conservative Party, were nervous least the Committee's proposals 
..should, injure Indian credit. Since then the world, has been facing , 
-a , financial , and, economic blizzard. The credit of some, nations, and 
institutions has been shaken to the very foundations. The finance 
■'of every continent has been in a state of flux. „I imagine most of 
'the, members, of the Committee if they were asked in these, abnormal 
’times to give their candid opinion upon any of the financial ques- 
tions,' that' we are to-day discussing would, for those reasons, he "On. 
the side of caution. If I ■ myself were asked at the present abnor-' 
mal moment to define in full detail m3d conception of safeguards it 
might well be that I should have to demand more rigid machinery 
for ensuring them than I should need at a time when the world 
becomes more normal. Let me, therefore, support the warning 
given by Lord Eeading that we should continue to avoid too great 
■detail and let me confine myself to a general statement of the Gov- 
ernment’s attitude. The safeguards to be provided to secure the 
fulfilment of the obligations for which the British Government will 
remain responsible and to ensure the maintenance of the financial 
stability of India must be effective safeguards. Provided 
those objects are effectively secured we desire that any all- 
India Federation that may be established should enjoy the greatest 
■possible measure of financial independence within its own sphere. 
One word as to the necessity of safeguards. So long as the Crown 
remains responsible for the defence of India the funds necessary 
for that purpose wilt have to be provided and the principal and 
interest on sterling debt issued in the name of the Secretary of 
State for India must be secured as must also the salaries and pen- 
sions of officers appointed under parliamentarj' authority, and as 
the provident and pension funds which have been fed by subscrip- 
tions from officers have never been funded but remain a floating 
obligation on the revenues of India responsibility for payments to 
retired officers and their dependents must remain with the Secre- 
tary of State until any new Government is in a position to provide 
sufficient capital to enable trust funds to be established. The 
annual charges under these various heads will amount in the aggre- 
■gate to a considerable portion of Federal revenues, and for this 
reason it is necessary to include in the constitution provisions suffi- 
cient to ensure that those obligations are met. This means in 
effect that the safeguards to be pi’ovided must ensure the mainten- 
ance of financial stability and credit and this, in its turn, depends 
upon provisions in a new Budget to control the balance, that the 
sinking fund arrangements are adequate, that capital and revenue 
expenditure are allotted on sound lines, that excessive borrowing 
or borrowiiig for revenue purposes'’ is not undertaken, and that a 
prudent monetary policy is consistently pitrsued. Ro far as the 
'Budget is concerned, this by no-^means implies that the Governor- 
^General would control its preparation in detail. Provided the 
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Biidoet is properly balanced, tire Federal Goyenunent can liaye 

wide^liscretion to\lecide botlr upon the nature « 

be imposed and upon the objects of expenditure, other ihan exj-eii 

diture under the reseryed heads. 

It is as 1 hare noticed, held in some quarters that no safe- 
guards should be embodied in the constitution unless it can be 
shown to demonstration that they are m Indian interests. Happily 
there is no conflict here between British and Indian inteiests, and 
I am confident that every member of this Committee, to whatever 
section he belongs, would agree that it is in the best interests of 
India that the fi'nancial stability and credit of the country should 
be jwaiiitamecl. 

Jsow, you Biay say '' Let us know wkat safeguards you propose 
to efievA the objects you have iu vieAV ; fonoulate tbem and describe 
tliem to us in detail.’’ That, in ordinary conditions, is a reason- 
able request, but nevertheless I do suggest that at the present 
moment it would be undesirable to do this. I am not sheltering* 
myself behind the fact that certain sections of the Committee are 
unwilling to participate in these discussions until other matters of 
a political character have been settled. Nothing of the kind; my 
reasons are entii'ely different, and they are these. To-day, as I 
have just said, the world is passing through this finamoal and econo- 
mic crisis. Trade is deprevssed. Most national budgets are im- 
balanced and the currency systems are disorganised. Troin these 
evils India has not escaped, raid, as you all know, His Majesty’s 
Government have given certain undertakings that, if the need 
arises, they will seek Parliamentary authority to come, to her assist- 
ance. 

That being the position, if we were required here and now to 
formulate t.)ie safeguards which would effectively secure the .main- 
tenance of the financial stability and credit of fndia, it is evident 
that these safeguards would have to be of a very rigid character. 
Apart from this, the structure of the new constitution is still under 
discussion, and it is evident that the precise nature of the safe- 
guards to be |>rovided must fit in to the (constitutional sinicture as. 
fina lly determin ed . 

It, therefore, seems to me that nothing would be lost and every- 
thing gained ff we postponed for the present a discussion of details. 

The Reserve Bank has bulked largely, and righfW so, in our 
discussions, and I should like to say one'woiTl about this. We are 

Reserve Bank should be established with 
as little delay as possible, a bank secure with adequate resources, 
1166 fiom political iiifiiieiice and independent of g’overnment X 
need hardly say that if such a bank could be established, the formu- 
lation of financial safeguards would be greatly simplified, but. even 
It the gold and sterling assets necessary were available-— and we 
aie a m^ig way removed ffoni this— W’Ould any reasonable person 
advocate the establishment of a Reserve Bank at a. time li!^ the 
present, when mon eta ly conditions all over the %vorId are disorc.an- 
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ised a.iicl' Wlien no one can predict wliat curreiicy system in harmony 
'with 'World .conditions will be -found to; be best/iidapted .to Indian 
interests. 

Let . me, , i'll eo'ncliisioii, briefly ^ ■siimmarise the .position. Our 
■obj.ecth'e is- unchanged. .The first 'essential .for the . security . of 
I'ndiah .posi'tion' as a nation and for the prosperity of .her people ^ is 
the inainteiiaiiee of confidence in her financial stability and credit. 
Accordingly, safeguards .reco.g*nised as effective must- ... be settled 
wiiieli will ensure that the finances of India are properly adminis- 
tered and that the obligations for which the British Government 
will remain responsible are met. Subject to such safeguards, we 
desire to give to the new Federal Government, when it is establish- 
ed, the greatest possible measure of financial responsibility within 
its oAvn sphere, but, for the reasons that I have given, and which 
I hope generally will commend themselves to the Committee, we 
do not think that the time has come when it is desirable to formu- 
late the precise machinery by which to give effect to the safeguards 
to which I have alluded. I have no doubt in my own mind that 
the policy that I have outlined is in the best interests of India. 
Looking at the matter purely from the Indian standpoint, can it 
be doubted that the highest interests of the country will best be 
served by making such provisions as will ensure that, whilst a new 
constitution is developing, confidence both in India itself and in 
the outside world is assured. 

Chairman: We are very much obliged to vSir Samuel Hoare. 
Now we have twenty-five minutes left, and I do not think I need 
trouble you much on the Eeport on Commercial Discrimination, 

Consideration of the draft Fourth. Report on Commercial 
Discriminatio7i. 

Chairman : Will j’-ou please take the draft Report in your hands. 
I do not think it will take very long, because what I have done is 
that I have asked various members to let me have their view's and 
I have incorporated them. I wull just read it through in the w-ay 
w’e usually do and then come back to each paragraph. It; is the 
fourth Report of the Federal Structure Committee, on Commercial 
Discrimination. 

(The Chainnan here read the paragraphs of the draft Fourth 
Report dealing ivith Commercial I)iscrim.mation.Y 

1. On this subject the Committee are glad to be able to 
record a substantial measure of agreement. They recall that 
in paragraph 22 of their Report at the last Conference it 
was stated that there w-as general agreement that in matters 
of trade and commerce the principle of equality of treatment 
ought to be established, and that the Committee of the whole 

* These paragraphs, as amended in consequence of the ensuing discussion, 
are printed as pai'agraphs 16 — 26 of: the Fourth Eeport of the Federal Struc- 
ture Committee, se.e pages 488 to 491. 
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, ' ' CoBference' at their meeting on' January IStli:, 1931 , a^doptei 
■ \ the following paragraph as part of the .Report of the l\-epoic- 

of the Minorities sub-Gommittee : — 

instance of the British .commercial c0111111.11ii.it5 
' the principle was generallj" agreed that there^ should be no. . 

■ discrimination between the rights of the British mercantile 
'■ 'cominiinity, firms and companies trading in India, and the,, 
rights of Indian born subjects, and that an appropriate 
CoiiTention based on reciprocity should be entered into for 
the purpose of regulating these rights/’ 

More than one member in the course of the discussion also reminded 
the Committee that the All-Parties Conference in 192b stated in 
their Report that '‘it is inconceivable that there can be any dis- 
criminating legislation against any community doing business law- 
fully in India.” 

2. The Committee accept and re-aflirm the principle that 
equal rights and equal opportunities should be afforded to 
those lawfully engaged in commerce and industry within the 
territory of the Federation, and such differences as have 
manifested themselves are mainly (though not entirely) con- 
cerned* with the limits within which the principle should 
operate and the best method of giving effect to it. 

3. The Committee are of opinion that no subject of the 
Crown who may be ordinarily resident or carr^ung on trade 
or business in British India, should be subjected to anj^ dis- 
ability or discrimination, legislative or administrative, by 
reason of his race, descent, religion, or place of birth, in re- 
spect of taxation, the holding of property, the carrying on of 
anv profession, trade or business, or in respect of residence 
or travel. The expression " subject ” must here be under- 
stood as including films, companies and corporations regis- 
tered or carrying on business within the areas of the Feder- 
ation, as well as private individuals. The Committee are 
also of opinion that mutatis mutandis the principle should be 
made applicable in respect of the same matters so far as they 
fall within the federal sphere, in the case of Indian States 
which become members of the Federation and the subjects of 
those States. 

4. It will be observed that the suggestion contained in the 
preceding^ paragraph is not restricted to matters of commer- 
cial discrimination only, nor to the European coiiimimity as 
siich.^ It appears to the Committee that the question of com- 
mercial discrimination is onty one aspect, though a most 
important one, of a much wider question, w^hieh affects the 
interests of all communities alike, if due effect is to be given 
to the principle of equal rights and opportunities for all. 

5*^ More than one ‘-member of the Committee expressed- 
anxiety lest a provision -in the' Constitution on the above lines* 
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stoiild .liamper tlie 'freedom of action of tke '^^fiitnre ,, Indian;' , 
Legislature in promoting what it might regard as .the, legiti- , 
mate .economic interests ■■ of 'India. The Committee do .not 
think that these 'fears are. well-founded. Key, industries, can 
be protected ' and unfair competition penalised ■■ without the : ; 
use of .. discriminatory measures. The Committee arej ',how- , 
ever^ of opinion that it should be made clear that' where the- 
Legislature has determined upon some system of bounties, or 
subsidies for the purpose of encouraging local industries^ the' 
right .'to attach reasonable conditions to any such, grant from 
public funds is fully recognised, as it was recognised in 1925' 
by the External Capital Committee, and is recognised to-day 
by the practice of the GoYernment of India itself. 

6. It shotlld, howeyer, also be made clear that bounties or . 
subsidies, if offered, would be available to all who were will- 
ing to comply with the conditions prescribed. The principle 
should be a fair field and no favour. Thus a good deal was 
said in the course of the discussion of the need for enabling 
Indian concerns to compete more effective^ with larger and 
longer-established businesses, usually under British manage- 
ment and financed with British capital. Where the larger 
business makes use of unfair methods of competition, the- 
general law should be sufficient to deal with it; but many 
members of the Committee were impressed with the danger of 
admitting a claim to legislate, not for the purpose of regu- 
lating unfair competition generally but of destroying in a- 
particular ease the competitive power of a large industry in 
order to promote the interests of a smaller one. 

7. With regard to method, it appears to the Committee 
that the constitution should contain a clause prohibiting 
legislative or administrative discrimination in the matters 
set out above and defining those persons and bodies to whom, 
the clause is to apply. A completely satisfactory clause 
would no doubt be difficult to frame and the Committee have- 
not attempted the task themselves. Tffey content themselves^ 
with saying that (despite the contrary view expressed by the- 
Statutory Commission in paragraph 166 of their Report) they 
see no reason to doubt that an experienced Parliamentary 
draftsman would be able to devise an adequate and workable 
formula, which it would not be beyond the competence of a 
Court of Law to interpret and make effective. With regard 
to the persons and bodies to whom the clause will apply, it 
was suggested by some that the constitution should define 
those persons who are to be regarded as citisiens ’’ of tbe 
Federation, and that the clause should apply to the citi- 
zens as so defined; -this indeed was a suggestion which had' 
been made by the All-Parties Conferenced There -are, how- 
ever, disadvantages in .attempting to define the amhit of" 
economic rights in terms of a political definition, and a. 
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■dofiiiitioii wliicE included u corporation or liBiited coiiipanj 
in the ' expressioii'''''m would be in any event kigbiy 

artificial...^ Tlie Committee are of opinion therefore, tnat tne 
clause' ^should itself describe ■those, persons .and bodies to 
whoni it is to'be applicable on the. lines of paragraph^ 3. and 
that the question' should 'not ''be .complicated by definitions of 
citizenship. 

8. If the above proposals are adopted, discriminatory legis- 
lation would be a matter for review by the Federal Court. 
To some extent this would also be true of administrative dis- 
crimination; but the real safeguard against the latter must 
be looked for rather in the good faith and common sense of 
the diferent branches of the executive government, rein- 
forced where necessary by the special powers vested in the 
(xovernor-General and the Provincial Governors. It is also 
plain that where the Governor-General or a Provincial 
Governor is satisfied that proposed legislation, though pos- 
sibly not on the face of it discriminatory, nevertheless will 
be &scriminatory in fact, he will be called upon, in virtue of 
his special obligations in relation to minorities, to consider 
whether it is not his duty to refuse his assent to the Bill or 
to reserve it for the signification of His Majesty’s pleasure. 

9. The question of persons and’ bodies in the United King- 
dom trading with India, but neither resident nor possessing 
establishments there, requires rather different treatment. 
Such persons and bodies clearly do not stand on the same 
footing as those with whom this Eeport has hitherto been 
dealing. Nevertheless, the Committee were generally of 
opinion that, subject to certain reservations, they ought to 
be freely accorded upon a basis of reciprocity the right to 
enter and trade with India. It will be for the future Indian 
Legislature to decide whether and to what extent such rights 
should be accorded to others than individuals ordinarily resi- 
dent in the United Kingdom or companies registered there, 
subject of eourse'^to similar rights being accorded to revsidents 
in India and to Indian companies. It is scarcely necessarv 
to say tliat nothing in this paragraph is intended to limit in 
any way the power to impose duties upon imports into India, 
or otherwise to regulate its foreign trade. 

10. It had been suggested at the last Conference, and the 
suggestion was made again in the course of the discussion in 
the Committee, that the above matters might be conveniently 
dealt with by Jiieans of a Convention to be made between the 
two countries^ setting out in greatej* detail than it was 
thought would be possible in a clause in an Act the various 
topics on which agreement can be secured. The idea is an 
attractive one, but appears to present certain practical diffi- 
culties. The Committtee understand that the intention of 
those who suggested it is that the Convention, if made, 
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should be scheduled' to and become part of the, ^Constitution 
Act,. It uvaSj, ,, however, pointed out, that such a detailed Con- 
vention would be more''. appropriately made' between . the. 
United , Kingdom, and the future Indian Governmmt when, 
the latter was. constituted,' and 'that in , any event it seemed 
', scarcely appropriate in a Constitution Act.; On ,, the , other 
■ ■ ' hand,, the ' Committee are of opinion that an appppriately 
drafted clause might be inchided in the Constitution itself, 
recognising the rights of persons and bodies in the United 
Kingdom to enter and trade with India on terms no less 
■ favourable than those on which persons and bodies in India 
enter and trade with the United Kingdom. 

11. In conclusion, there was general agreemeiit to the pro- 
posal that propeily rigUts should be guaranteed in the Con- 
stitution, and that provision should be made whereby no 
person can be deprived of his property, save by due process 
of law and for public purposes, and then only on payment of 
fair and just compensation to be assessed by a Judicial Tri- 
bunal, Such a provision appears to the Committee to be a 
necessary complement of the earlier part of this Eeport, A 
formula of this kind finds a place in many constitutions and 
the form used in the Polish Constitution seemed' to the Com- 
mittee to be specially worthy of consideration. 

Chai/rman: Are there any comments on paragraph 1? 

Then we will pass to paragraph 2. 

Mr. Gandhi: I should like this added. Lord Chancellor, at the 
end of that paragraph: — • 

“Some, however, contend that the future Government 
should not be burdened with any restraint, save that no dis- 
crimination should be made merely on the ground of race, 
colour or creed. 

Chairman: I will certainly put that in. Where do you want 
that to go ? 

Mr. Gandhi: At the end of the second paragraph. 

Chairman: Kow we come to paragraph 3, please. 

.^ir Phiroze Sethna : May I suggest the addition here of the word 
“ only ? I suggest we should say, by reason only of his race/' 
ChaiTman: ‘You want the word “ only " put in? 

Sir Phiroze Sethna: I suggest that. 

^ Lord Reading: That implies you can do it for other reasons. 
Why do you want “ only "in? 

Sir Tej Bahadur Sapru : It wotild weaken it. 

Chairman: Yes, it w^eakens it. 

Sir Samuel ffoare: J think you. had better keep it as it is I 
know what you want, hut I think it would weaken it if you out 
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(7/m'raiaft •• Now we wiirtake 

Sir Akbar Hydari: Witli regard to tke last sentence, we sliouid 
like wkat His Higliuess tire Nawab of Bhopal said put in here. ^ 

Chairman: I will ask Mr. Carter to make a note to that effect. 
That ought to have been in. 

H.E. The Nawab of Bhopal: You have a note of what I said. 

Sir Akbar Hydari: The wording may be what His Highness 

said. 

Chairman: Yes, I iiave it. 

We will now turn over tlie page to paragrapli 5. I believe you 
have something on this, Pandit Malaviya r 

Pandit M. M. Malaviya: Yes, I; think it is necessary to be 
careful here not to go too far. A Swiss or American, or any other 
Company might come and establish itself in Bombay, or in some 
other place, and the advantages which the National Government 
may be prepared to give to a national institution or indigenous 
institution, it may not be willing to give to an institution which 
does not come under that description, and we should not encourage 
the idea, as is done in paragraph 6, that these bounties or subsidies 
would be available for all who were willing to comply.^ ^ The 
Company might comply with certain conditions, but it might still 
be unfair to the indigenous industries to grant it assistance. 

ChaiTman : I follow your point, and I think we must put your 
caveat in there. 

Pandit *¥. M, Malaviya: It is not a matter of a caveat; if we 
agree to it, it can be submitted by the Committee. 

Sir Samuel 71 oare : I am not sure about Pandit Malaviya^s 
point. Do you wish to exclude all foreign companies, or foreign 
companies as distinct from British companies, or what is your 
suggestion ? 

Pandit M. M, Malaviya: British companies would come under 
the provisions already laid down. It should be made clear that 
even British companies which are willing to comply with the rules 
laid down should not expect to get the advantage of any protective 
action which may be taken by the Indian Government. They are 
entitled to as.k that there should be no discrimination against them, 

; but. they .are not entitled’, to, -ask that, because they are British, they 
should" have advantages which we may want to give to indigenous 
'Concerns./' ■" ' .." " ■ . . . 

Chairmmi : I thought the next sentence sounded verv ivell. It 
came from Mr. Gandh^i, and that is why I put it in—'" The prin- 
ciple should be a fair field and no favour/’ 

Iyengar: Suppose we decided or desired to give' a subsidy 
to Indian steCi as against Belgian. "steel which is dimped. 

Belgian 'Company to- 'put up plant and machinerv 
in India and apply for the same' subsidy? 
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Lord Reading: Does that ineairyoii want it to apply; to,, Indian , , 
steel and not to ■ British ■companies ? 

Mr. Iyengar: That' is thepoint, MyLord.^^, Yon' will ^pnieml^r;. 
that when, we had the Steel 'Protection, Act we ,'did, di,sciis 3 ,,tiie 
•matter, , and the 'Legislative 'Assembly ■ was particularly careinl , not 
to make'' it a co,iidition, that -British steel, as such, was, given a , pre- 
ference., We specified a certain , class' of steel, to which we ' ^gave 
free access into our coiintry and against which we refused to give a 
•subsidy. I am not referring to. the question of giving prefer,e,iice , ; 
to British- steamers, that is a different question. , What I am, now 
referring to is the point that the purpose of -the subsidy mighty be 
'defeated if we were to say. tbe subsidy is available, for the foreign 
■companies against ■'whom the subsidy,' is sought to be granted 

Lord Reading : What I am trying to ascertain this : Is your 
po.mt ■ foreign companies as distinguished ■ from Indian and British 
■companies? 

Mr. Iyengar: On the question of British companies, My Lord, 
there ere previous paragraphs which deal with the question of dis- 
crimination and reciprocity. 

Lord Reading : But it still leaves that question open. I only 
want to know what you mean. Do you mean by that that there 
may be discrimination in this sense that you may give assistance 
to an Indian company which will not be available to a British com- 
pany? 

Pandit M. 31. Malaviya: I do mean it. My Lord. 

Lord Reading: I thought you did. 

Sir Samuel Hoare: I am entirely against that myself; I think 
that is quite unfair. 

Pandit M. M. Malamya: But my point is that there is a dis- 
tinction to be made between giving discrimination to a British com- 
pany and giving advantages to a British company which we want 
to give to Indian companies. Of course, that would not apply to 
Europeans who are settled in India or carry on business there/ 

Chairman: I will make a note of your point, Pandit Malaviya; 
but as at present advised I am^ afraid I cannot alter that. I should 
like to discuss the matter again with you. I quite see your point. 
You say discrimination is not the same thing as givng a bounty. 
Well, t quite follow what you mean; but I'^do not want to have 
repercussions of this thing which may get us into difficulties either 
here or abroad at present. I will record your opinion. If you and 
Mr. Iyengar will be kind^ enough to draw up a short sentence, I 
can put it at the end of this; so that we will put it in. This is one 
of those things in which 1 think we should be rather foolish, having 
regpd to the difficulties of putting tariffs on against people or not 
■giving them bounties, and -getting into' difficulties with' other people, 
if we are not very careful..' ^ What I mean to say is this, it is not 
the sort of decision; we- uam take at "the eleventh '11011? and the 'fifty- 
ninth minute. Let us' put yotir- caveat in,, let it remain there. It 
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is one of tliose tilings wliieli ;will haTe to be ^ discussed ag^ain later. 
I am not against yon; I mean I /am not' against yonr putting that 
in; I will certainly have it put in; but as far. as 1 am conceined, i 
must, stick to that paragraph. 

Pandit J/. M, Malaviya: 1, want 'to put another .point .before 
ronr Lordship in regard' to what Lord Reading said. Take^ an 
ordinary case of a Japanese Company; snpposingmi Japanese Com- 
pany goes and settles down in Bombay, starts some biisi'ness 'and 
claims the same advantages that ■ w^e give to an Indian, I do not 
think yon would like a Japanese Company to be able to claim, it 
of ns. Take a Danish Company, a French Company, or an Ameri- 
can Company; yon would certainly not wish those Companies to be 
entitled to claim the same advantages that would be granted by a 
jSiational Government to an Indian Company. 

Sir Samuel Hoare: Yes, but then what we are interested in is 
the British Companies. Would yon be prepared to say it w'oiild be 
available to all British Companies? 

Mr, Iyengar : My Lord, I would take it in this way- 

Sir Samuel Hoare: May I Just have an answer to that question? 

Pandit M, M, Malaviya: May I ask you, Sir Samuel Hoare, 
and Lord Reading, to help us by saying whether that would he a 
proper thing to ask for a British Company which is trading in 
India. 

Sir Samuel Hoare: My answer would he Tes.^’ 

pandit M, M. Malaviya: That is to say you ask that the protec- 
tive assistance or bounty or subsidy or other advantage should be 
given to a British Company wliicdi is trading; in India merely 
because it is being given to a national indigenous industry. Such 
advantages are given to an indigenous industry because they are 
wanted on principles which are rettognised, but to share that advant- 
age with well-establivshed British Companies I do not understand, 
though T am open to conviction. I should like their help to under- 
stand. 

Lord^ Reading: I do not want to repeat the argument I have 
put, but I think what you are saying does bring in the danger that 
I pointed out when we were discussing it; and you see it does not 
help US very much to say you wmuld not like this to be done with 
regard io a Japanese or a Belgian Company. It does not touch the 
point. The point is that you want to g*et- it in general language, 
so far as I imderstand. If I am wrong so much the better. It 
would make it applicable also to a British Companv. You said 
quite frankly that you did ; that is what I pointed out before when 
I was speaking, that I thought it was most ohfeetionable and I 
should object to it most strongly. I think if that were done you 
would destroy everything we are doing at the present moment ‘ 1 
rtiought the principle was that no , distinction would he drawn 
between a British Company and an Indian Companv. Of course 
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I.iiieaii a. British Company which' is' carrying on its business there. 
We had already reached that, . 

Sir FiirsJiotamd^^^^^^ I one question,. . Lord 

Heading? , Does the last sentence o.r'' the ' prev,ious paragraph, apply 
to this;, that is ‘t the 'right to attach reasonable eonditions to any 
.such .grant' from public funds/^ . , 

Lord- Beading: That is the External Capital point, .is not it.,; 
funds, registration of a Gompa.ny .there, a certain moderate, propor- 
tion of Directors, and so forth? 

y'. Sr, Yes, whatever those maybe. 

Lord Reading: Yes, I expressly said I did not raise ,, an jy point, 
with regard to that. I agree. 

Sir F'lirshotamdas Thakurdas : Then it would not be a bar under 
this enunciatioii of the principle of a fair field and no favour,’' 
if the Legislature, when they sanction a bounty or a subsidy, have 
the power to la j’ down certain provisions which will qualify for it. 
They can he such conditions as would suit a certain industry. I 
only wanted to know whether that last sentence did apply to these 
and was included in this principle or not. 

Mr. Sastri: May 1 ask a question? 

Chair^^ Yes. 

Mr, Sasfri: Is iny recollection right that round this table last 
year as we were discussing this subject, the spokesman of the Bri- 
tish Mercantile Community in India admitted that it was perfectly 
legitimate for the Indian Legislature, where it sanctioned bounties 
in order to create a certain indigenous industry, to confine it to the 
industries managed and owuied by nationals of India as distinct from 
non-nationals of India. Am I right in my recollection? 

Chairman : I did not so recollect that. 

Fandit M. M. Malaviya: Mr. Benthall said it this year also. 

Mr, Benthall: I do not recollect it, but I made our position 
quite clear that we acctepted the Report of the External Capital 
Committee, with one small exception, which was a matter of word- 
ing and not of sense. 

Lord Reading: My recollection is that it never went further 
than that; it was accepbul in that sense, and just in the same way 
that I think Mr. Benthrll spoke and I spoke with regard to it; that 
is to say that you may have conditons of a rupee company registered 
in India with a certain proportion of directors. There was a little 
more controversy about shareholders, for reasons I will not go into 
now; but otherwise that was agreed. 

Mr. SastH: Was it not based on a distinction between nationals 
and non-nationals? 

Lord Reading: May I point out, Mr. Sastri, that that strikes 
fundamentally at the root of noh-diserimination if you do that gene- 
rally. You cannot possibly do that and maintain the principle of 
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ao discriiiiiiiatioii ; because if you were rigiit, you see, H w ould oe- 
Bossible tben to do the Tery thiag which you remember I suggested 
was the dangerous point ; that is to subsidise an indigpous indus- 
try with the idea that it would compete successfully with a Britrsh 
industry, that is a British-Owned industry which had been carrjing 
on its business there for a number of years and made its reputation 
there. That was the very point. 

Mr. Sastri : But, Lord Beading, I think this opens a very wide 
door. "When the Legislature grants a subsidy to an industry it as 
a matter of fact takes the subsidy out of the general funds raised 
by taxation upon the people. It would only be justified in doing 
so if there was an expectation that as a consequence a purely indi- 
genous industry would benefit. If it was an industry which might 
be considered hon-national there would be no justification for tax- 
ing the people of the country. 

Lord, Reading: May I point out that in this country we haye 
some organisations of that character where we pay subsidies. We 
do not make any distinction in the case of business which is carried 
on by persons who are outside this country. What we insist on is- 
that'the company or firm shall carry on its business in this country. 
By that we get a certain amount of employment and taxes are 
derived from it. That is how it is done. I do not know of any 
case where there is a distinction drawn between a company whose 
shareholders reside in this country and a foreign firm who may 
establish a business here. 

Mr. Jayakar: We are seeking to have subsidies paid only to, 
industries which may grow up in the country. 

Lord Reading : So are we. 

Mr. Benthall: May I point out to Mr. Sastri that my community 
are very large taxpayers in India, and will have to hear their full 
share of the burden 

Mr. Jayakar: In my opening speech I tried to make out a case 
for a class of industries which I called infant industries; that is, 
industries which are just struggling into existence and to which the 
Government might think it necessary to give some protective boun- 
ties. Why should it he wrong for the future Government of India 
to_ protect an infant Indian industry? I am not speaking of indus- 
tries which are able to stand on their own legs, hut of industries 
which have just come into existence. Why should not the future 
Government _ of India haye_ the power to give some protection to 
sqeh industries without giving the same to other industries, not on 
the ground that they are British, but on the ground that they are 
able to sustain themselves? 

Mr. Sastri; Mr. Benthall has raised' the point that the European 
community in India are taxpayers, and, therefore, come under the 
class which I intend to benefit. He is quite right; I do not deny 
that for one moment, but I wish the benefit of this to be extended 
to all who reside in India and become nationals of that country 
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Mr. Bentliall is speaking for those who reside in India and pay the 
■ordinary taxes. If that is his dbject I have no _oh3eetion, but tbe 
thing would apparently extend to all who, not residing in India and 

'Eot forming a part of tlie population of India, would merelj expor 
flieir capital into India and benefit by tbis. I am tMuking. only:© 
that. ■ 

■ Lord Reading : They would bave' to set up tbe industry im India 
in .order .to get tbe benefit of tbis, would not tbey ? It could not 
■ be . done" simply by sending goods, or anything of that kind. 

/ 'Pandit M, M, Malaviya: Tbe match industry has already been, 
:set up in Bombay. V 

Lord Reading : I was .dealing with Mr. Bastri’S' point. It is 
'wery much what' happens here and is being discussed at tbis moment. 
Bor example, you may put protective duties on for a particiilar 
purpose, to protect a national industry, and the efiept of it some- 
times is that foreign countries come and set up their works here. 
We never interfere with that if they chose to do it, and come and 
take part in tbe national organisation and give eiiipioyment and' 
-carry on their business here. 

Mr. Sastri: I am thinking of bounties and special vsubsidies 
which are paid to struggling industries, and which certainly come 
out of the general taxes of the country. I am not thinking of the 
ordinary protective duties which England seems now to be adopt- 
ing ; I am thinking of another extension of this subsidising of indus- 
tries. " ■ 

Lord Reading: We do that also. There is the case of sugar- 
beet, and we do not raise any distinction about the companies. 

Chairman: A fair field and no favour! 

Pandit M. M. Malaviya: You do not produce much sugar 
yourselves. 

Lord Reading: Oh, yes. 

Sir Ahbar Hydari : Perhaps I may say what oiir own practice 
has been in Hyderabad’. It is that wherever we want to give any 
help from public funds we do lay down certain conditions, which 
are not based upon racial discrimination, but upon these facts — 
that a certain proportion of the directors shall be Hyderabaclis and 
also a certain number of the shareholders. Having regard to the 
d'ifficulties to which Lord Beading has referred, we say that a first 
refusal of a certain number of shares shall be given either to Hyder- 
■abadis or to the^ Hyderabad Government, but afterwards there are- 
no further conditions. 

Lord Reading : I do not oppose that for a moment. 

Chairman: I agree with every word you have said. 

„ , Sir Tej Bahadur Sapru: The words here are It should, how- 
CTer,'alsobe made clear that ' bounties or subsidies, if offered/' 
Does not that imply that it is entirely discretionarv with the Gov- 
ernment to offer or not to offer.?- 
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Lwrf iWuigf - It is, obviously. 

Sii- Tej Bahadur Sapni: Tbe words are “ if offered.” 

Pandit J/. M. Malaviya : That is to say, if they offer to auy 
industry; that is their option; but if they once offer to one industiy, 
the question is, should it be made available to every member oi that 

.iu.diistey?' 

Chairman: That is too subtle for me; it beats me all the time. 
Lord Reading: The GoTernineut must offer; it eaiuiot help it. 


Chairman: Yery "well; I think we understand the point. 

Sir Pnrshotarndas Thahnrdas : Do you mind changing the words 
in the third line? It says here all who were willing to comply 
with the conditions prescribed/’ and I suggest we should say all 
who were willing to comply wuth such conditions as may from time 
to time be prescribed by the Legislature.” That is implied by the 
reply which I got to my last question. Otheiwise this might seem 
to apply to the last three lines of paragraph 5, w'here reference is 
made to the External Capital Committee. 

M'i\ Benthall: Yoxi might say in accordance with the para- 
graph aboTe.” 

Sir Pvrslwtamdas TTmkufdas : The point is that the conditions 
should be such as may from time to time be prescribed by the Legis- 
.'..lature.. •' 

Mr, BenthaR:, In accordance wdth the recommendations of the 
External Capital Committee. 

Sir PurshotamdaB Thahurdas : No. The reference to them is 
merely illustratiYe and not exclusive; that is what I %vant to make 
clear. Surely you do not want to restrict this to those conditions 
only? It shmild be open to the Legislature to lay down the condi- 
tions from time to time in accordance with what circumstances 
demand, provided they are not of a racial character, but you cannot 
tie the whole constitution down for ever to those recommendations 
only, _ ■ . ' , 

Lord Reading: But they are not tied down. 

Parshotanidas Thahirdas : I was replying to Mr. Benthall. 

Reading: The vrords simply are that they shall eomply 
with the conclifioiis preseriberl in the Government’s offer. 

.Sir Purshotamdas 7 hakitrdas : There may he a misunclerstanci- 
ino It may be tlmtight that the “ conditions ” are the conditions 
laid do^u by the External Capital Committee in 192-5. The Leo'is- 
lature, hou'ever, should have the right to vary these conditions from 

time to ^ time. ■ 

^r'. Jnyalar: Could not we say “ would be available to all who 
were willing to comply with such conditions as mav he prescribed ” 

P7T Purslmtamdm Thahjrdas : No, “with such conditions as 
may be from tnne to tune prescribed by the Legislature.” 
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Lord ^Reading : I do not think we could have .that. , The Legis- 
lature might . specify- — we must assume it for the, purpose' of dis- 
cussion— that ther.e must he^ say, one hundred per cent, 'directorate.,' 
one himdred per cent, of the shareholding Indian, and so fortn. 
Toll could not possibly have that. ’ 

Sir Pur shotamdas Thakurdas : It would be raeial diseriniina- 
tioii to 'say. one hundred per 'cent. What I am' trying to make' out 
is whether 'it is the intention ' in drafting this to tie the 'whole 
thing down to the details laid doivn by the External Capital 
Committee, (Chie,'? of Then, if it is not, the Legislature 

should be completely free to vary them in accordance with tlie 
€ircum.stances. 

Mr, /ayuAar ; It may not be the Legislature; it may be the 
Department which will lay down the conditions. 

Sir P%irshotanidas Thakurdas: With bounties and subsidies I 
think it must be the Legislature. 

Pandit M. M. Malaviya : It must be. 

Sir Purshotamdas Thakurdas: I do not think it could be done 
by Departmental order. The Legislature must vote the money. 

Mr. Iyengar: In the nature of things the Legislature should 
from time to time impose the conditions, because a subsidy should 
operate on a sliding scale on varying conditions so as to make it 
effective and so that it shall not be a hiirden on the taxpar-er, and 
therefore the Legislature cannot be tied down to any definite 
conditions on which alone subsidies could he allowed. 

Mr. Benthall: The External Capital Committee went into this 
matter at great length, and came to the conclusion that when 
bounties were given in this way a very limited amount of discri- 
mination wmuld be reasonable. They defined what they thought 
was reasonable, and we accepted it iu my first speech. 

Sir Purshotamdas Thakurdas : If it is clear, then I agree; bar. 
unless it is clear, I am afraid I cannot possibly agree to this. Toil 
cannot tie this down to the terms suggested in 1925, 

Mr, Jagakar: Your fear is that the words ''conditions pre- 
scribed ” may be taken to be the conditions prescribed in 1925, 
but if we were to say " such conditions as may be prescribed 
that should solve the problem. 

Sir Purshotamdas Thakurdas: But by w'hoinP Presumably it 
will be by the Legislature. The money for the bounties "and 
subsidies will be voted by the Legislature. 

Chairman : I suppose, Sir Purshotamdas, they would go to the 
Federal Court if there was any dispute about it ? 

Sir Purshotamdas Thakurdas: That comes later. 

Chairman: I know, I was only asking you. 

Sir Purshotamdas Thakurda,s : W\mi is it, My Lord? 

Chairman : It does not matter, thank you. 
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Sir Samuel Hoare : I tliink it is allriglit as it is, Mj Lord. 

Pandit M. J/. Malaviya: Will be aTailable to all 'wlio are- 
willing to comply w’itb sucb oonditions :as from time to time iiiay-be- 
prescribecl by tbe Legislature.’^.. ■ . 

Sir Ptirshotamdas Thahiirdm : Yes. ; ■ 

Loti Reading: No, I wo.iild neTer agree^to tbat. , I'tMnk, that 
is introducing tbe very principle of discrimination wbicb we want 
to prevent. It is giving tie' power to do it; I' am not sa.'^ing, it is- 
doing it, because tie Legislature may never do it; but it is giving- 
tie power to do it. Tiat is wiat I 'am- trying to. prevent. 

■ Sir Purshotamdas Thalzii/rdas : Your Lordsiip’s intention is, tiat 
it stonld be restricted, by tiose conditions whici were laid' do-w’n by 
the External Capital Committee of 1925, which' cannot be altered?" 

Lord Reading: No. 

Sir Purshotamdas Thahirdas : May I -understand wiat is meant 
by tiose words as put down by the draftsman ? 

Lord Reading : If you ask me, I should say tie conditions pre- 
scribed by the offer of tie ioiinties or subsidies, subject to this,, 
that there should be no discrimination, except in so far as you 
might possibly imply it by the conditions of the External Capital 
Committee, which are obviously permitted. 

Sir Parshotamdas Thahirdas: Are those the only conditions 
which Your Lordship is prepared to accept? 

Lord Reading : No, I have said not. You may lay down certain 
conditions, as is done in this country. You may lay down condi- 
tions intended to cover those conditions wdiich may be apprehended, 
and which may be other than those merety of the External Capital 
Committee; but those conditions could not be of a discriminatoiy 
..character. , . , ' ■ ^ 

Mr, Benthall : Such as that the industry had to start at siich 
and such a time in order to earn the bounty. 

Sir Purshotamdas Thahirdm: We have agreed that they should 
not be conditions of a purely racial character. Once they have 
restricted it to that I do not think w^e would be prepared to" accept 
any other restriction, My Lord. That is the whole point. 

J/r. Iyengar: Tbe whole point of Sir Purshotamdas’ difficulty 
is what the conditions ” denotes — the conditions referred to . here 
or the conditions referred to in the previous paiugraph in the re- 
commendations of the External Capital Committee" In the natiire- 
of things, as Lord Beading has pointed out, whenever a siibsiclv is 
offered by the Government through the Act of the Legislature, 
conditions will be prescribed there, and it is those conditions which 
are referred to. 

Lord Reading : Yes. 

Mr, Iyengar: So I strongly support Mr. Jayakar’s suggestion 
to make clear such conditions as may be, prescribed. 
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Lord Eeaiing : I do' not raise. any objection .to tbat;" .that, is only 
a paraphrase. 

Chairmmi: Yes — siicli conditions as may be prescribed. . 

Lord Reading : Certainly, I do not raise any objection to that. 

Chairman: Yow paragraph 7 please. 

J/n Gandhi: It says-: With regard to method, it appears .to- 
the Committee.” Will yon add this; I, have simply said : ^I'save 
for the exception taken in paragraph 2.” 

. , Chairman: Certainly, Mahatma: — save for the reservation in 
paragraph 2.” I am much obliged to yon. I ought to have dona 
that. Now paragraph 7. . 

Sir P. Thahirdas : Meij I just enquire about line 8 in para- 
graph 6? There yon use the words nsnaily under British manage- 
ment and 'financed with British capital.” What are the implica-. 
tions of that? 

Chairman: We must not tie ourselves down too ninch hy defi- 
nition. We are putting it rather vaguely. 

Lord Reading : Surely that is only a recital; it is not an opera- 
tive part.. 

Mr. Iyengar : It is a mere description. 

Sir P, Tliahiif das : All right, Sir. 

Chairman: Now paragraph 7. 

Sir P. Thahufdas : In paragraph 7, I see in the third line : — 

^Mhe constitution should contain a clause prohibiting 
legislative or administrative discrimination.” 

I wonder how it would be feasible to come to any decision about 
this? Later on I see the draft Report suggests that these matters 
might be referred to a Court of Law. 

Lord Reading: I remember myself very distinctly that the 
words Legislative or administrative discrimination ” were used 
and as I understood the discussion it was accepted that no dis- 
tinction could be drawn between legislative or administrative acts. 
Otherwise it might be within the power of the administration to 
make discrimination of all kinds. 

Sir Pnrsliotarndas ThaJmrdas : I know that I raised the question 
because I did not hear it in the course of the discussion this time. 
I want to know : if seven tenders w’ere made and British and Indian 
firms tendered on equal terms, but an Indian tender was accepted, 
which was Es. 5 higher than the British tender, would that be con- 
sidered a Just cause for a Court suit? Is there any precedent for 
anything like this in any constitution? It is most unusual, I 
submit, and I very emphatically differ. 

Chairman: Yery well, thank you very much. You differ. We 
will put down that one Member disagrees. 

Mr. Joshi : I also disagree. 
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: Chair in€m. : Very well , . \ve'' will saw two. Members disagree. x\re 
til ere any comments on paragraphs 8, 9 and 10? If not,, we will 
take paragraph; 11. 

Mi\ Joshi : On paragraph 11,. I should like to say t;hat.I think 
in certain cireiimstaiices it would be within the power ' of ^ the Gov- 
ernment or lof:al bodies to take without compensation ]:n'ivate |Tr 
pertv as a penalty for certain criminal offences or for public ptir- 
poses. I should like to know what is contemplated. 

Chairman: What -is it yo.ii want? ''Is it' the' 'old ,■ 'law of 
attainder? 

Sir Tej Bahadur Sapru : I would not agree to that. 

Cliairmath: What do you suggest? Is it that if anybody, say, 
commits murder his property should he confiscated? 

ilfr. Joshi : In certain cases property is being confiscated to-day. 

Chairman: Eor what? 

Mr, Gandhi: Sedition. I can give you the instance. 

Mr. Joshi: Yes, for sedition. 

Lord Reading: Is it without compensation ? 

Sir Tej Bahadur Sapru: May I deal with this? I think the 
case that is being referred to is that of Mahendra Pratap Singh, 
liaja of Hathras- I know that case very well, because I had to 
deal with the matter in my professional capacity. It was found 
that he had joined the enemy during the war and therefore he was 
declared to be an enemy and his property w'as confiscated but it 
was regranted to his son. 

Chairman : What do you want put in.? 

Tmrd' Beading: Would it not do if you put in Save under 
process of existing law.” 

Mr, Joshi: But the law may be changed later on. 

Chair man: You cannot help the people of India changing their 
laws. You cannot have them like the laws of the Medes and 
Persians. 

Mr, Joshi: There is a .second point. It might be necessaiy to 
take property for public purposes. The owners of the property 
may have done nothing on account of road improvements made by 
the municipality or the government. There is no reason why 
property should not he taken in such a case without compensation. 
As a matte}' of tact in certain conditions it may he in tlie interests 
of the propei'ty-owiiers themselves that their property sliall be taken 
without eompen.sation. 

Under certain conditions private roads are compulsorily taken 
over by municipalities without compensation, in the interests of 
the town itself. Certain owners of private roads, it may be, refuse 
to improve those roads and refuse to provide lighting, and therefore 
the municipality has to take them over without eompensatioiK 
Under these conditions we must provide for certain occasions on 
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wiiicli property, may be . taken ■' by .statutory bodies witboiitycoin* 
peixsatioii. ' 

' Wliat I feel about .t-bis, . Mr. Joslii, is, tba..t I sboiiH 
Yery . niiicb like to leave sometbing for j’oii to do wberr you are a 
iii.ember ' of the Federal Governm.ent' of India. . Yon can, then, 
propose an amendment to this effect. 

Mr, Joshi : But if you' make this a fimdaniental ' right, every 
law that is proposed will be declared to be void. 

Vhaifman : We cannot have that, no. 

Sir'' Akhar llydari: I have been asked to make it clear that so 
far as this fimdaniental right is concerned, that no one should be 
deprived of his property save by judicial tribunal, that this may 
interfere to a certain extent with the rights of Indian States. 

Chairinan : You are quite right. I will see that vsomething is 
put in. 

Mr, Benthall : I should like to pay a tribute to the great 
courtesy which we have received throughout our negotiations with 
Indian colleagues, and to the many constructive suggestions 
which they have made, 

Chairinan : I am sure we all agree with that. Thank you very 
much. 

Mr, Joshi: May I ask one question? What about the position 
of Labour legislation as a Federal subject? 

Chairman: Well, that is a very proper question. We had 
better take that to-morrow. 

• ^ ^ \ m ^ ' ■S: 

(The Committee adjourned at 1-45 p,m.) 


Peoceebings oe the Fifty-thiud Meeting of the Federal Struc- 
ture Committee held on Friday, 27th November, 1931., at 
3-0 p.M. 

Consideraf/io7i of the Draft Fourth Report on Financial Safeguards, 

Chairman : With the leave of the Committee, I will do as we 
always do. In accordance with our practice, I will read through 
the whole of the Report and then come back and invite you to make 
any comments you desire to make on each one of the paragraphs. 

(llie Chairman here read paragraphs of the Draft Fourth Report 
dealing with Financial Safeguards,)^ 

1. In paragraph 11 of their Second Report the Committee 
in recording the general agreement, to which reference lias 
been made in an earlier paragraph of this Report, that the 

■ * These paragi'aphs, as amended in consequence of the ensuing discussion, 
are printed as paragraphs 13 — 15 of the Fourth Report of the Federal Struc- 
ture Committee. {Bee pages 1267 to 1269. 
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ass'iiDiptioE bj ' India of ail 'tlie powers and responsibility 
wbicli' haye hitiierto . rested on Paiiiaineiit cannot be made at 
one,, .step, recorded, the consequential opinion tli,at, cliiring^ a 
period of .transition' in certain situations . wliicli may .arise 
outside the sphere .'of the reserved, subjects., the .Go.yernor- 
General must be at liberty , -to act on his own responsibility, 
and .must be given, the powers necessary to 'implement Ms 
"decision. And in paragraphs 14 and 18 to 20 of the same 
Report they then proceeded to' indicate in some detail their 
view of those 'situations in the financiaLsphere for which such 
special provision .would be necessary. 'Their proposals in' this 
connection were based -upon, the following fundamental pro- 
positions: — 

(1) That it is essential that the financial stability and 
credit of India should be maintained ; 

(2) That the financial credit of any country rests in the 
last resort upon the confidence of the investor, actual and 
potential ; 

(3) That one result of the connection which has subsisted 
between India and the United Kingdom has been that her 
credit in the money markets of the world has hitherto been 
in practice closely bound up with British credit; and 

"(4) That a change in her constitutional relations with 
the United Kingdom which involved a sudden severance of 
the financial link between the United Kingdom and India 
would disturb confidence and so place the new Indian 
Government and Legislature at a grave disadvantage, 

2. The proposals designed to avert such a situation have 
been further discussed at the Committee’s present session. 
While some members consider that in present circumstances 
the proposals in paragraphs IS to 20 of the Second Report 
may not prove sufficient, others have advanced the view that 
they erred on the side of caution, and that since there was 
no ground for postulating imprudence on the part of the 
responsible Executive and Legislature of the future nothing 
further w'as required in order to ensure financial stability, 
in addition to the normal powers of veto which would vest In 
the Governor-Generah than the establishment, pending the 
creation of a Reserve Bank, of a Statutory Advisory Council, 
so constituted as to reflect the best financial opinion of both 
India and London, which would he charged with the duty of 
examining and advising upon financial and monetary policy. 
It was, however, suggested by those who held such views 
that it might he advisable to provide that in the event of the 
rejection hj^ the Legislature of the Government’s proposals 
for the raising of revenue in any given year, the provision 
made for the last ^financial year should continue automati- 
cally to he operative. Some members again, who had not 
participated in the Committee’s earlier discussions, went 
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fiirtlier.iE tieir objection' to- the financial safegiiardss: and 
expressed theiaselYes as nnwiUing to contemplate any liniita- 
tions' upon the powers of an Indian Finance Minister io. 

' administer his charge, in ■ full responsibility to the Legis- 
lature, on the ground that a constitution which did not 
concede conipletei control of finance to the Legislature co.iild ■ 
not be described as responsible government. 

3. The majority of the 'Committee adhere to the principles 
eimnciated .ill their previous Eeport. They feel strongly that ; 
if ■ the attitude of caution with which they approached this . 
question ' last January was justified— as' they are convinced 
. 'by the considerations stated in paragraph I 'of this Eeport 
that it was — the financial crisis which has .since overwhelmed , 
both the United Kingdom and India in common with so many 
other countries has still further reinforced its necessity. 
They feel further that in the conditions of complete, un- 
certainty and instability now so widely prevailing, it would 
serve no useful practical purpose here and now meticiilousiy 
to examine, or to attempt to decide upon, the precise means 
to adopt to ensure and command confidence in the stability 
of the new order, and a safe transition to it from the old. 
The majorit}^ of the Committee therefore record it as their 
view that the conclusions reached in the Committee’s Second 
Eeport form an appropriate basis for approach to the task 
of framing the constitutional definitions of the powers and 
interplay in the sphere of finance of the various elements 
which will compose the Federal Authority which they en- 
visage, and that it would be premature at this stage to 
attempt to elaborate the application of these conclusions. 
While they are prepared to explore more fully the sug- 
gestion of an Advisory Finance Council, they cannot on the 
basis of the discussion that has taken place commit them- 
selves to the view that such a Council would adequately 
secure the effective maintenance of confidence in the credit 
of India, which must be the essential test of the measures 
necessary in the sphere of finance. 

Cliainnan: Now if j’-ou will kindly go back to the first page, 
paragraph 1, does anybody want to make any criticism on para- 
;,graph 1? 

Pandit J/, M. Malaviya: In sub-paragraph (2) you vsaj^: 

That the financial credit of any country rests in the last 
resort upon the confidence of the investor, actual and poten- 
tial.” , / . ' . 

Are those words actually essential? . , 

Chairman : What it means is the investor or people who^ may 
become investors. Supposing I am not an investor in India, 1 
might still be a man who perhaps wanted to invest in India and so 
I should be a potential investor. 
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■ ■Pundit M, M. Malaviya: Tlien. tlie potential investor niaj* be- 
not merely an Englisli investor, but other people too? 

Sir Samnel Hoare : That is just what it means. 

Chairman: Yes, that is what it means. 

Pandit M, M\ Malaviya: It means both actual and potential.. 
Is it essential to keep those, words? 

Chairman: It is almost an Irishism as we call it. A man is^ 
not an investor, but he may be' an investor., ,' It sounds fiiniiy tO'- 
put it in that way, but it is intended to cover people who actually 
have invested money, and therefore we want to retain their con- 
fidence, and people who, at some future date, may become investors. 
If there is nothing else on this paragraph, will you turn over the- 
page and we will come to paragraph 2? 

Sir PursJiotamdas ThaJmrdas : May I ask whether the members^ 
who were present last time agreed with sub-paragraph (4) of para- 
graph 1? 

Chairman: Ton mean whether the people who were parties to- 
the last Report will also be parties to sub-paragraph (4) ? 

Sir Ptcrshotamdas Thaktirdas : Whether they think this is a 
correct inf erence from their Report ? 

Chairman: Let us read it again. 

And that a change in her financial relations with the* 
United Kingdom which involved a sudden severance — ” 

those are the words, sudden severance — 

of the financial link between the United Kingdom and- 
India would disturb confidence and so place the new Indian 
Government and Legislature at a grave disadvantage.^' 

I should think most of us — all of us, I should think — ^would agree- 
to that word sudden." 

Sir Pnrshotamdas Thakurdas : But then the question arises 
whether what they suggested is sudden. 

Chairman: Yes, hut all they are committed to here is this 
statement — 

"" that a change in her constitutional relations with the 
United Kingdom, which involved a sudden severance of the- 
financial link between the United Kingdom and India, would 
disturb confidence," 

Sir PuTsliotamdas Thakurdas : My point is that the change we 
indicated in the last Report could by no means be said to be a 
sudden severance of the financial link. Therefore, that phrase as 
I read it is rather a far fetched inference to make from that Report. 
However, it is not for me, as I was not a party to the Report, to- 
say what it meant. I am only enquiring whether those who were 
parties to that Report agree with the inference. 

Pandit M. M. Malaviya: I think it is objectionable to put 
paragraph in. 
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, Sir PuTshotamdas Thakurdas If I may , say so, it is, not for ns; 
wlio were not present last time to criticise. ■ It is for those who were 
present to, say.' 

Chaifman: Sir Tej Bahadur Saprn, do you ohject? ' 

Sir Tejy Bahadur Sapru : I see no .ohjection to^ it. ,The para« , 
graph says : — 

“ And that a change in her constitutional relations with 
the United Kingdom, which involved a sudden ' severance , of 
the financial link between the United Kingdom and India ' 
would disturb confidence and so place the new Indian Gov- 
ernment and Legislature at a grave disadvantage.^’ 

The word sudden,” in my opinion, has reference to the temporary, 
or shall we say, transitional changes we contemplated at that time. 

It is quite a different question -whether we shall have transitional 
changes, but once you accept transitional changes the word 
sudden ” is true. 

Pandit M. M. Idalaviya : proposition, as I understand it, 

is now formulated for the first time. It is not reproduced from what 
was said last year. Am I right in saying that ? 

Chairman : It is not a question in which you, are involved at all. 

Pandit M, M\ Malaviya : If this is formulated for the S.rst 
time in these words, I suggest it is not justified. It says: — 

And that a change in her constitutional relations with 
the United Kingdom, which involved a sudden severance of 
the financial link between the United Kingdom and India, 
would disturb confidence and so place the new Indian Govern- 
ment and Legislature at a grave disadvantage,” 

A sudden severance of the financial link can only mean exercise by 
the Secretary of State of the authority he possesses over the Indian 
Government in matters financial. I do not think in the discussions 
which have proceeded it has been agreed that that control shall 
continue to he exercised. 

Other arrangements have been considered in order to create 
confidence during the period of transition, but these do not neces- 
sarily imply the continuance of the financial link by the exercise 
^ of the financial powens of the vSecretary of State. The only financial 
link which connects England with India officially is the Secretary 
of State. 

Mr, Iyengar : I would suggest that instead of the word link ” 
in this paragraph the word relations ” should he used. 

Chairman: Sir Tej Bahadur Sapru is satisfied with this word- 
ing. I think we had better leave it. 

Sir Tej Bahadur Sapru : I should like to add one, word arising 
out of the remarks by Pandit Malaviya. He seems to think that 
those who agreed with the substance of the proposition last year 
contemplated the continued; control of the Secretary of State. I 
fio not interpret this as assuming anything of the kind. But apart 

X 2 
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from' tlie control: of the Secretary of State,:, there' are other financiaf . 
links,, and Ihelieve the word '‘^^siidden '’'in this/ppvaginph'is 
.to denote . the period of transition. We are. satisfied that, there- 
would he a:.ReseT¥e Bank, .and we sho.iild have to .make some . proTi- 
sion for that 'purpose. . . 

Mr. Smt/i-alL* Call we ■ not ' 'make- the word , links/’ t ■:m. the 
plural? , 

Chairman: I accept Sir TeJ' Bahadur Sapru’s,^ iiiterp.retatM^^^ 

It is certainly what we meant. 

Sir Purshotamdas Tliahurdas : .If 'the.' plural is to be eped, I 'beg- 
to submit that it i-s not being contended by the other side that we 
are disturbing more than one link. It is" not suggested that any 
other link may he touched. Therefore the plural would not be 
applicable at all. The link is the Secretary of State’s control. 
There is only one link. What is the other link Sir Tej Bahadur 
Sapru has in mind? 

Sir Tej Bahadur Sapru: Well, the relations between the two 
countries. I certainly did not mean by the financial link the link 
of the Secretary of State. 

Sir Purshotamdas Thahurda^ : I do not know whether it would 
be agreed that that is not intended. 

Pa>ndit M. M. Malaviya : May we know what the financial link 
indicates in this paragraph if it does not indicate the control which 
the Secretary of State exercises over the Government of India? 

Chairman : You have heard what Sir Tej Bahadur Sapru says. 
I cannot put it better than that. We are now stating what those 
gentlemen who were here on the last occasion put forward. 

Pandit M. M, Malaviya: Sir Tej Bahadur Sapru has said that 
it does not mean the continuation of the financial powers of the- 
Secretary of State. Is that accepted by the Secretary of State? 

Sir Samuel Hoare: To me it is a general term. I do not want 
to define what it is. I think it is much better to leave it general 
like this. It is stating the fact which was the very basis of our 
discussions last year. If it had not been for this fact that a sudden 
severance of the link, whatever that link might he, would shake 
India’s credit, there would have been no discussion of safeguards, 
and I imagine that a good many of the gentlemen who agreed to 
safeguards last year would not have agreed to them. 

S^r Ptirshotamdas Thalmrdas : The difficulty is this, that we 
who are parties to this Report, before we give our assent to it, must 
understand what each word and phrase carries. 

Sir Samuel Hoare : I would not admit that at all in a sentence 
of this kind. It is merely a historical fact of what took place last 

Sir PuTshotamdas ThalmrdaB ; And it is just that historical fact 
that I do not agree with. 
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Samuel Hoar e: You maj. not .agree witli, it biit, it was tlia 
fact as it emerged last year. ' IIistoriea,lly .speakings I , .think this- 
accurately' describes, one of the'.resnlts of our, disciiss.ions last year. 

Sir PursJiotmndas^ Thakurdas : Six TeJ Bahadur -.Sapra does not. ■, 
inform ns that that was his intention, by any means. , 

Lord Reading : Would not it meet the ' situation if yon .make it 
in the plural and .say links ’’.instead of .link 

Pandit M, Jf. Malamiya: That would make it worse, because. at 
present we are trying to ' cut only one link. 

Mr. Jayakar : I suggest if there is the slightest chance of these- 
wo.rds' ^“'financial link ” being misconstrued it willhe better.' to put 
the words financial relations.”'- 

Pandit M, i¥. Malaniya: -We are- providing safeguards which 
will satisfy British interests, and no other interest will suffer. All 
the discussions we have had have been to ensure that .there 'shall , 
be no want of confidence by disturbance of other relations. As 
this, stands, my o-bjection to it is that -it puts forward n proposition , . 
w’’hich is not correct and which will not fit in with, what we have- 
been discussing. We have been discussing safeguards which should 
be agreed upon. This statement, a sudden severance of tie- 
financial link between the United Kingdom and India would dis- 
turb. .co.nfideiice,” cannot mean anything: except the^ relationship-'' 
which the Secretary of State has to the Government of India, and’, 
to say that the sudden severance of that link will disturb the con- 
fidence and so place the new Indian Government at a great dis- 
advantage is to go against the pi*opositions which have been agreed: 
upon. 

Chairman: I do not quite follow that. If you would be good 
enough' to look at the beginning 'oi it a-gain, it is their proposal in 
this '. . connectio-.n -- ■■■ ' ■ 

Pandit ¥. M, Malamya : That is why I asked whether this was 
the language that was formulated last year. It is not so. This 
has been formulated for the first time this 3- ear, and as it has been 
formulated for the first time this year, I request that the language 
used should be such as can be agreed upon and which should seem 
to us who are here, now exactly to express what was decided upon 
last jem\ 

Lord Beading : Is not the true position here that we are merely 
stating what were the fundamental propositions upon w’-hich the- 
Beport of last year was based? And that is surely- a matter on 
which those who were present are best able to speak. 

Pandit M, M. Malaviya: Those discussions are recorded, and 
this goes be3miid them. 

Lord Reading : It really does not. It states what the proposi- 
tion is based upon. 

Pandit M, ¥. Malamya: Suppose it is decided that the control 
which the Secretary of State at present exercises over the Govern- 
ment of India should be exercised hereafter in India b}^ such 
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a^’raagemeiit as . Your LordsMp, for'instaace.j lias' already coB.teiii- 
plated/' of ' tlie .establisliment of a' Eeserve Baak, and by anotlier' 
arrangeiiieiit' Bacb, as is in contemplation of a Financial Advisory 
Board, tlien:! submit tbe link wbicb- connects England' tbrongb ' the 
Secretary of ' State' with India at present would be severed. 

Lord Reading: This does not touch that." This statement does 
mot, afiect' any thing you have said. 

Chairman: I think we could all get agreed upon , this by the 
insertion of a couple of . words. The Pandit Malaviya is of ' this 
opinion; he says: “ On the last occasion the Committee came to 
certain recommendations or certain -views and you want to state 
theni.^^ But you have not stated them properly because I do not 
think, from what I know or from what I have heard, that the 
proposals of the Committee on the last occasion were based upon 
these fundamental provisions, and so I think what I shall put in 
now is this,:— ' 

Their proposals in this connection were based by some 
of them ’’ — 

that is by some of the members of the Committee— 

upon the following fundamental propositions.^^ 

Certainly mine were; that includes me. And then you will be able 
to say: Well, you were foolish enough, Lord Chancellor, to base 
your proposals upon those fundamental propositions, but other 
people did not ; and that will meet your point. It will read : — 

The proposals ’’ — ^not their proposals ” — the pro- 
posals in this connection were based by some of the members 
upon the following fundamental propositions.^’ 

Pandit M, M. Malaviya: Would Tour Lordship say: In view 
of some of the Committee,” or In the opinion of some members 
of the Committee 

Chairman: Yes, I can say that. Where do you want that to 
come in f 

The proposals in this connection were based in the opi- 
nion of some members of the Committee upon the following 
propositions.” 

Pandit M. M, Malaviya: Yes. 

Chairman : Yery well, I will accept that. 

Pandit M, M, Malaviya: Will you also kindly put in in some 
.place., ,an ,expression to s,how that some of us do' not agree that this 
is a correct view of what took place last year,^ 

Chair ma7i : No, I will not put that in. 

Lord Reading : How can those who were not present express a 
view as to that? 

Chairman: How can you express that view? 

Pandit M, M, Malaviya : From the records. 
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Chairman : ^1. Qmmoi do that. You can point that out later on. , ' 

I really have met you very very fairly, if jmn ,wili permit me .to 
s.ay so. Now paragraph 2. 

' Sir PuTshotamdas Thakurdas : My Lord, regarding paragraph 2, 

I see, the words Reserve Bank occur in this for the first time 
and perhaps the only time. May I ask whether it is proposed to say ' , 
anything regarding how the Reserve Bank can he started whenever 
it is possible to start it, and by legislation where? That is a 
point, Your Lordship will remember that I specifically referred, to, 
and 1 do think it is important, for us ■ to know ' whether ..this : 
Oonimitte© is going to express any opinion on that score or not. 

Chairman: Well, what would you like put in? 

Sir Purshotamdas Thakurdas : Mj personal opinion is that it 
should be started by a Statute in the Legislative Assembly. 

Sir Tej Bahadur Sapru: Will you have: by the creation by 
the Indian Legislature of a Reserve bank ’^? 

Sir Purshotamdas Thakurdas : I will be quite satisfied with that, 

Sir. 

Mr, Sastri : I see Lord Reading indicating dissent. 

Chairman : I think I will accept that. 

Sir Tej Bahadur Sapru: “ Pending the creation by the Indian 
Legislature/’ 

Chairman: Yes: Pending the creation by the Indian Legis- 
lature.” Will that meet you. Sir Purshotamdas? 

Sir Purshotamdas Thakurdas : Yes; that is what I think myself, 

Sir. Thank you. 

Sir Akhar Hydari: Indian Federal Legislature ”, Sir? 

Sir Purshotamdas Thakurdas : Of course. It will certainly not 
be by any of the Provincial Legislatures. It will have to be 
Federal or Central. Of course, Federal. 

Sir Akhar Hydari : Federal, 

Chairman: Well, I will put in Federal.” 

Sir Purshotamdas Thakurdas: Certainly, Sir: by the Indian ^ 
Federal Legislature.” 

Mr, Benthall ; It might be done before the commencement of 
federation. 

Lord Reading : How can it? 

Sir Purshotamdas Thakurdas : There will be no Federal Legis- 
lature then. 

Mr, Benthall : The Reserve Bank might be started next year if 
conditions improve. 

Sir Samfiiel Hoare : I think there is something in Mr. BenthalFs 
point. It is unlikely in the present state of the world. I mean 
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■everybody wants to start the Reserve Bank as soon as possible. 
Tkere is no doubt about that. 

Mr. Iyengar : I think Mr. Benthall has in view the prospect that 

:Yoii . may iiot Lave' a; f eel eratioB.. for some years. 

Mr, Benthall: That is possible, yes. 

Mr, Iyengar : And therefore he wants to make sure that whether 
the federation comes or not the BeserTe Bank shall coiiie. 

Chairman: There is nothing to prevent anybody doing any- 
thing. It is only dealing* with after federation. 

Mr, Benthall: No, but I would leave out the word Federal 
and make it Indian.’" 

Mr, Jayakar : It leaves it possible for both countries. 

Lord Reading : I think Indian Legislature is as good as the 
other. 

Chairman : Then we will leave out Federal ” and put in by 
the Indian Legislature.” Now on the next page please, para- 
graphs. 

Pandit M, M, Malaviya : I want to say a few words about para- 
graph 2 yet. May I? 

Ohairinan: Yes, please. 

Pandit M, M, Malaviya: The paragraph speaks of the creation 

of a Statiitoiy Advisoiy Council, so constituted as to reflect the 
best financial opinion of both India and London, which would be 
charged with the duty of examining and advising on financial and 
monetary policy.” I thought the proposal put forward by Sir Tej 
Saprii was that there should be an Advisory Council on matters of 
cuiTency and exchange. 

Sir Tej Bahadur Sapru : That is so. 

Pandit M, M, Malaviya: Therefore I suggest it should be so 
stated. The paragraph should read "^ charged with the duty of 
examining and advising upon questions of currency and exchange.” 

Sir Samnel Hoare : Financial and monetary policy means that. 

Chairman : That is what it means. 

Lord- Reading: If he wants to limit it, I do not see any objec- 
tion, but you are giving them something wider. 

Chairman: Well, Pandit Malaviya, I will accept your words 
but, if you will forgive me saying so, they are against your own 
interests. I accept them, bnt f think it is not wise of you. 

Pandit M. M, Malaviya. : Are you omittiiio* the word finan- 

cial”.® ; 

Chai-rman : I accept wbat you suggest, but they are limitmo- 
words. I advise you to keep in tbe words in tbe paragraph wbicE 
do not limit but you can bave whichever you like. 1 accept the 
words 3 'ou suggest, but they are words , which militate against your 
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owfi interests. , We will' make th-e paragraph: read ' ^ charged with, 
tlie duty of .esamiiiing and advising on , cniTeiicy and escliaiige.tV „ 

M\ M. Mulmviya: 1 asked, ■ is it to advise on., financial 
policy generalljr? I tlioiiglit ■ it was limited to; ciirreiicj^ and ex- 
clapige.. I,. have no objection. to the words monetary policy/* 
being retained, but I object to the word financial/* 

Chairman: I accept it and I will cross out the „ word , finan- 
cial ** and leave it at' monetary policy/* The day will come, I 
am ■ afraid, when you will regret it,, but that is not my fault. 
.Paragraph. 3, please. 

■ySir Pur shotamdas Thalmrdas : I. took it when the' question of 
.this. Statutory Advisory Council, was being discussed that ..it was 
only to go on until a, Reserve Bank comes into being. 

C liairman : I see what you mean. 

Sir Pursliatamdas Thalmrdas : It may be _ kept on afterwards if 
found useful, but it need not. It would be only for the period 
before the Reserve Bank comes into existence. ■ 

Mr. Jayahoj : The words in the paragraph are pending the 
creation of a Reserve Bank.** 

Sir PuTshotamdas Thalairdas : Does that mean with the creation 
of a Reserve Bank it would go out ? 

Mr. Jayakar: Of course. 

Sir Purshotamdas Thalmrdas : I do not know. 

Mi\ Bentliall : I should have liked to saj^ a good deal more if 
we were going into detail, but I think it better to leave it as vague 
as possible. 

Chairman: Will it meet your views if I put on record that in 
the opinion of some members of the Committee it should come out? 
I will do that. 

Sir Purshotamdas Thalmrdas : It may not be necessary to have 
it afterwards. 

Chairman: Yery well, we will put it in in this form: vSome of 
the membei's are of opinion that it will not be necessary to have 
this Advisory Council after the Reserve Bank comes into existence/* 
In what part of the paragraph would you like that inserted? 

Sir Purshotamdas Thakurdas : After the words monetary 
policy.** I would further suggest, Sir, that it should be stated 
that the Statutory Railway Board will be set up only by legislation 
in the Indian Legislature. 

Chairman: That has not yet been discussed. It is a matter we 
shall have to leave for future decision. I agree that it is an ini« 
portant thing, but we have not discussed it. 

Sir Purshotamdas Thakurdas : I thought that no one had criti- 
cised what I had said on the point. 

Sir Tej Bahadur Sapru : There was no unanimous decision on 
that point on the last occasion. 
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Sir Purshotawidas Thalurdas : I feel that; some ' expression of 
opinion 011^‘lit to: g’o out from this Committee on the c|iiestioii. 

... Sir ' Tej .Bahadur Safru: There is no mention of, a Statutory 
body whatever. 

i¥r. Joslii : The Statutory, Board 'should be create.d by the consti- „ 
■tiition itself. 

^ ' Sir Tej Bahadur. Saf ru : There is nothing in the Eeport about it. ■. 

Sardar JJjjal Singh: As a matter of fact,^ I pointed out that if 
a Statutory Authority , was going to.be established it should be left 
to the Indian Legislature. 

Sir Pti.rshotumdas Thakurdas : May I read from the second Ee- 
port of the Federal Structure sub-Committee presented at the 
meeting of the Conference on January 15th. I quote from para- 
graph 19 : In this connection the sub-Committee take note of the 
proposal that a Statutory Eailway Authority should be established^ 
and are of opinion that this should be done, if after expert examin- 
ation this course seems desirable. 

Sir Tej Bahadur Sapru : The Eeport of the Plenary Session 
shows that we all objected to the Statutory Authority being created 
at all . 

Sir PuTsliotamdas Thakurdas : May I take it that this present 
Eeport is not being conformed to the one I have just quoted? 

Sir Tej Balialtur Safru: Of course not. 

Sk Purshotamdas Thakurdas : I thought earlier we were con- 
fimiing this Eeport. I am quite satisfied. 

Chairman: Mr. Gandhi has something that he wants to add at 
the end of paragraph 2. 

M r\ Gandhi : I wish to add at the end of paragraph 2, after the 
words responsible government the words, and that the dero- 
gation from complete control would hamper the Finance Minister 
in tile discharge of his duty.’’ 

Chairman : Those words are noted. 

lso^T we come to paragraph 3, please. 

Sir Purshotamdas Thakurdas : In the first sentence of paragraph 
3 you have this: The majority of the Committee adhere to the 
principles enunciated in their previous Eeport.” In view of the 
discussion I raised on sub-paragraph 4 of paragraph 1, I am afraid 
I cannot be one of the majority who adhere to those principles. 

Chainnan : If you will kindly look at the sentence a moment : 

The majority of the Committee adhere to the principles enun- 
ciated in their previous Eeport; ” it was not your Eeport at ail, 
hut I will make it clear that it does not apply to you. It was not 
meant to apply to you. 

Sir Purshotamdas Thakurdas : Then The majority of the Com- 
mittee ” there means the majority , of the Committee present at the 
last time? 
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Chairman : Tes^ not yoti. ■ , 

Tlieii going on, is tliere anything more on paragrapli 3?, 

■ Now tiirn over to page 4. ■ 

Subject to' those alterations which yon have been good enough 
to indicate and which I have adopted. I will' sign, the Pteport.on, , 
behalf of the Committee. , ' ■ 

Now',, Mr. fjoshi, please. 

Mr. Jo shir 1 should like to know what sort of proposal yon pro- ■ 

f )Ose to make on the question as to the power of the Federal Legis- 
ature and the Federal Government to legislate on Labour questions 
aSecting the whole of India. ■ 

Chairman : I think what I propose to say, subj ect to your agree- 
ing to it, is this. Mr. Joshi’s point is of great importance. A 
solution of the difficulties to which he has drawn our attention will 
have to he found when the precise relationship between the legis- 
lative powers of the Federal and Provincial Legislatures is finally 
determined. In this particular matter there has not been an oppor- 
tunity this Session to advance further than the general conclusions 
reached at the last Session and we cannot therefore report on tli^^ 
details of it, hut further consideration will have to be given to it. 
Will that meet your washes and views? 

Mr. Joshi: Yes. 

Chairman : Thank you very much. Then what I will do is this. 
That must appear somewhere, and I think it had better be appended 
in its proper place in the Report on the Legislatures. That, I 
think, wwild meet your views. 

Mr. Sastfi : Lord Chancellor, are we now winding up this Fede- 
ral Structure Committee? 

Chairman: I am afraid so; I am. very sorrj- ; I should have liked 
to have gone on. 

Mr, Sastri: If so, will you allow me, as one wffio has been faith- 
ful in attendance in this Committee and one wdio, I hope, has also- 
been equally faithful in allegiance to this Committee and its 
work, to say a few words to express our feelings of complete confi- 
dence in you as our Chairman. 

Chairman : Thank you very much, Mr. Sastri. 

Mr. Sastri: My Lord, words fail me to convey this vote of 
thanks. It is a vote in which our hearts are all deeply engaged. 
We remember the extraordinary courtesy and patience with which 
you permitted us to wander over a range which, already wide in 
itself, was I fear not wide enough for the purposes of the discussion 
of some among us. 

Chairman : Quite right, 

■•Mr. Sastri: Y<m. gave'' us a'free hand, and, if I may say 'so, in 
allowing us to revel in our freedom you have possibly contributed 
to the efficiency of this Committee’s work. Moreover, Sir, there is; 
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Just one word wliicli I would like. to say at tlie end of onr sittings, 
■and iii .tMs: I kope I carry, tlie Jndgnient and tlie wiskes ,of every 
single niemker of tkis Committee. O.iir Committee’s work kas keeii 
of the ' Utmost importance to tke mission wdiick kas krougkt us all to 
tkis country. It kas in India and in England aroused tke greatest 
possible attention. It is quite likely tkat in muck tkat we said and 
in muck tkat we did we kave made errors of judgment. It is quite 
likely tkat in muck of tke work tkat we kave actually done we kave 
not succeeded in carrying tke judgment and tke wiskes of either tke 
people in India or tke people in tkis country ; but amongst ourselves, 
altkougk tliere "were sometimes differences of a skarp kind between 
one section and anotker, there has prevailed a most wonderful spirit 
-of cordiality, a spirit of give-and-take upon all sides, British and 
Indian, Indian States and British India, Lakour and non-Labour. 
TJpon all sides there kas been an admirable spirit and a willingness 
tkat tke labours of this Committee and, therefore, the labours of 
the Conference, should reach a successful and happy issue. Tkat 
dominant feature of the proceedings of this Committee kas been in 
large measure secured, I believe, by tke aksolute impartiality and 
ky tke rulings of our Chairman, by tke way in which when we 
;8ometimes fell from the high standard which he would kave set, he 
continually reminded us that in our speeches and in our delibera- 
tions we must not fix our eyes upon the little part of India and 
Indian policy to which we belong, but upon tkat future united 
and integTal India which we are all tiding to build up. That ideal 
the Lord Chancellor never allowed to fade from his own mind or 
from tke mind of any one of us. For tkat act as well as for others 
we stand deeply indebted to you and we believe tkat if ever we are 
engaged upon a task of equal difficulty and complexity we could 
never wish ourselves greater good fortune than to have a Chairman 
-of your type and your character. 

Ghamnan : Thank you very much . 

Sir Tej BaJiaimT SapTu : My Lord Chancellor, will you permit 
me to say one or two words following the very warm tribute which 
kas been paid to you as Chairman of this Committee by my friend 
Mr. Sastri? I cannot add many words. I will only venture to say 
this niucli, that whatever the future is going to be and wliatever 
the result is going to be of our labours here, everyone of its will 
agree that we owe to you a deep debt of gratitude for the maimer 
in which you have conducted our proceedings this year as well as 
lavst year. It has been a genuine pleasure to have worked with you 
and for many of us it will be a very pleasant memory when we have 
gone back from your delightful country. I would only venture in 
the tribute that has been paid to Tour Lordship to associate the 
members of the staff and your advisers who have borne the brunt of 
the day. The outside world Judges the work of this Conference 
by the amount of oratory that has flowed round this table, but the 
•outside world does not know what amount of thought and labour 
has been put into the various decisions that has been arrived at and 
the amount of labour involved in the Eeports that have been pre- 
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pared a-nd prepared so skilfully ancl witk so I 

■would like, therefore/ to "express a gemiine sense of admiration for., 
tile niaiiiier, ill wliicli they kave worked with yon. 

. , Mr. JinnaJi : 'Mrj Lord ■ Chancellor,. I should like to endorse ’every 
word that has been said, by the Eight ■ Honourable .Mr. . Sastri .and' 
'Sir Tej . Bahadiir Saprii. ■ .M'ay . I add one word more? It is' this. . 
,1 think we fully expected' 'yon, Sir,' to discharge yoiir duties, iin- 
,, partially, .justly .and fearlessly, but what you have done, is '..not, 
‘.merely what '.was expected of j^oii. Yon have made tis all feel, that 
yon have discharged yonr duty in that direction. It is one thing 
for the Chairman to be impartial, but it is another thing to iiiake 
every member of the Committee feel that yon have acted up to 
those principles. Yon have upheld onr rights and onr privileges 
as members of this Committee in a manner which I say no other 
Chairman could possibly have done, in spite of all the trying situa- 
tions that have arisen from time to time. I wholeheartedly con- 
gratulate you that you have won the heart of every meinher of this 
CoBimittee. What may he the result of the work of this Committee 
is another matter hut you have discharged your duty magnificently. 

Chairinarh: Thank you very much, Mr. Jiiinah. 

H.H. The Nmvah of Bhopal: We of the Indian States wish to 
associate ourselves with every word that lias just been said, and we 
:all Join most sincerely in the vote of thanks that has been moved to 
you, Lord Chancellor, and with the tribute that has been paid to 
members of the staff. 

Mrs. Suhharayan: I entirely associate myself -with the warm 
tribute paid by Mr, Sastri and Sir Tej Babadiir Sapru and others. 
As a new member, a la}?* inember, and a minority of one, I found 
that yonr kindness and enconragement mitigated my terrors on 
entering an assembly of experts. Onr deliberations have been 
carried on in an atmosphere of genuine friendlinevss and sympathy 
which have radiated from the Chair upon the Committee, and I am 
sure we are all very grateful to you for all your kindness. 

Chadrrrum : Your Highnesses, My Lords, Ladies and Gentlemen, 
I am very touched — no one could help being touched — ^hy your very 
kind expressions of opinion, and the cordial way in which all of you 
have received the too kind remarks made by the various speakers. 
But I should first of all like to say how much I have been helped in 
my labours by the distinguished civil servants who have been here 
ill daily attendance. I do not think it is any secret — if it is a 
secret, it shall no longer he one — ^that since you left these shores on 
the last occasion I have been presiding over a committee of civil 
servants, seven or eight in number, who have been discussing all 
the questions that we have discussed here. We have often met as 
many as four times a week, and our meetings are to he counted not 
by the dozen but by the score, and memoranda Lave been produced 
which are of the greatest possible assistance to us all, I desire that 
those civil vservants should have' the 'chief share in any praise that 
may be iQ.entioned. 
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As for. myself, althomgli the task may be a difficult one, espe- 
cially .'when,, . I have had to hurry, you .up, as .happened th.is w.eek,.. 
it '.has .been' an. exceedingly pleasant one, and I, want .to say this,, 
.first, 'last the, time, I am in favour of a Federal. India. I 
am not going to desert' you, and I am going to take good. care .that 
nohody. does desert you,, and I do not, think anybody desires to do’ 
m. In my ".view a Federal India is. not only possible, I . think a 
Federal India "is ■ .probable. ■ And the. sooner we can satisfy your 
aspirations the better for everybody. I am not going to say 
goodbye. I bope I shall meet you again somewhere, some da 3 r, and 
I hope at any rate that I shall be one of the first to be able to con- 
gratulate India upon having achieved what I know to be its ambi- 
tion, and what I know will bring it peace and prosperity at the last.. 
I thank you. 

(The Committee adjourned at 4-5 p.m.) 
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■ « 

■ FOUETH REPORT ■OP 'FEDERAL ' STRUCTURE.,' ' ' 

COMMITTEE. ■' ^ 

1. The Goinmittee, when' discussing the subjects covered by this 
Report, viz,, Defence, External Relations, Financial Safeguards and 
Coinraercial Discrimination, did not have the advantage of hearing 
the views of the Muslim members of the British Indian Delegation 
■who reserved their opinion on such questions until such time as a 
satisfactory solution had been found of the problems which con-, 
fronted.^the Minorities Committee. Some other representatives of 
minorities similarly reserved their 'opinion. ' 

Defekce- 

2. Our consideration of the question of Defence in its constitu- 
tional aspect is based on the principle enunciated in the Defence 
sub-Committee at the last Session that The Defence of India must, 
to an increasing extent, be the concern of the Indian people, and not 
uf the British Government alone.’’ 

3. The view was strongly put forward by some members that no 
true responsibility for its own government will be conferred on 
India unless the subject of Defence (involving, of course, the control 
of the Army in India, including that of the British troops) is 
immediate^ placed in the hands of an Indian Ministry responsible 
to an Indian Legislature, with any safeguards that can be shown to 
be necessary. 

4. The majority of the Committee are unable to share this view. 
They consider that it is impossible to vest in an Indian Legislature 
during* the period of transition the constitutional responsibility for 
controlling Defence, so long as the burden of actual responsibility 
cannot be simultaneously transferred. 

5. Th-e majority of the Committee therefore reaffirm the conclu- 
•sion reached in the Committee at the last Session that "^^the 
assumption by India of all the powers and responsibility which 
have hitherto rested on Parliament cannot be made at one step 
and that, during a period of transition, the Governor-General shall 
be responsible for Defence,”"^ being assisted by a Minister ” of 
his own choice responsible to him and not to the Legislature, 

6. At the same time there is no disagreement with the view that 
the Indian Legislature must be deeply concerned with many aspects 
of Defence. It is undeniable that there can be no diminution of 
such opportunities as the present Legislature possesses of dis- 
cussing and through discussion of influencing Defence administra- 
tion. While the size, composition and cost of the Army are 
matters essentially for those on whom the responsibility rests and 
their expert advisers, yet they are not questions on which there 

^See paragraph 11 of the Second Report 'of the Federal Structure suh- 
‘C/ommittee. ' ' 
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can be no voicing of public opinion tbroiigli eoiistiiiitioiial cliariiitjls. 
The Legislature would thus continue do be brought into the counsels 
of the Administration ill the ' clisenssioii of such oiitstaiidiiig 
problems as the caiTving out of ' the pjolicy of Indiaiiisation. 
Further, there must be., correlation of military and civil acliiiiiiis- 
tratioii where the two spheres,, as 'must sometimes inevitably i)e 
the case, are found ' to, overlap...' In the flatter comieetioii the 
.sug\gestioii. v/as made .that a'. "body ■should be set up, .in .India 
analogous to the Committee of Imperial Defence ,iii G-reat Britain. 
Some members of the Committee considered that even thoiigli res- 
ponsibility for the administration ", of . the , Army might remaiii, 
during a period of transition, /':■ with the ■■. Goveriior-CTeneral, tlie , 
.final voice, on such, questions' m the size, compos'ition .and: cost of . 
the Arin^:^ should rest with the Legislature. 

7, To secure the measure of participation conteiiiplated under 
paragraph 6 by the majority of the Committee, various suggestions 
were made, the cardinal feature of which, in almost all iiistanees. 
was the precise position to be avssigned to the Minister appointed 
by the Governor-General to take charge of the Defence portfolio. 
It was assumed that his functions would roughly correspond to 
those of the Secretary of State for War in the ITiiited Kingdom. 
Among the more important proposals made were the following: — 

{i) The Minister,’’ w'hile pinmarily responsible to the 
Governor-General, should, as regards certain aspects only of 
Defence, be responsible to the Legislature. 

(ii) The Minister,” though responsible to the Governor- 
General, should be an Indian ; and he might be chosen from 
among the Members of the Legislature. 

(iii) The Minister,” of the character contemplated in 
(ii), should be considered to be a Member of the ^"^respon- 
sible” Ministry, participating in all their discussions, 
enjoyng joint responsibility with them, and in the event 
of a defeat in Legislature over a question not relating to 
the Army should resign with them though, of course, re- 
maining eligible for immediate re-appointment by the 
Governor- Gen eral . 

8. While some of these suggestions contain the germs of possible 
lines of development, it is impossible to escape from the conclusion. 
(a) that, so long as the Governor- General is responsible for Defence, 
the constitution must provide that the- Defence Minister ” slioiilcl 
be appointed at the unfettered discretion of the Governor- G}eneral 
and should be responsible to him alone, and (5) that this Minis- 
ter’s ” relations wdtii the rest of the Ministry and with the Legis- 
lature must be left to the evolution of political usage within the 
framewurk of the constitution. 

9. The view was put forward that,' while supply for the defence 
services should not he subject to the annual vote of the Legislature, 
agreement should he sought at the.uutset on a basic figure for such. 


expenditure for a period of, s-ay, .'five years, subject' to Joint re view 
.by tbe Legislature umd : representatiYes of tbe ' Crown ■ at the end , of,. ■, 
such ■ period.,: with special powers in the GoTernor-General to. . incur ' 
expenditure in cases of., emergencies. . The details, of any such, plan: 
.should ..receive, further caref 111 exam.inatioii. 

Exteuxal Eelatioxs. 

... 10. Very similar consi,der.ations to' those governing the consth 
tiitioiial treatment of Defence apply in the case of the subject o,.i 
External Eeiations, and in general the views expressed by Biem.bers, ' 
of the Committee' on this subject followed closely their 'Opinions. ' 
regarding the constitutional' provisions in. relation to. 'Defence.' .in , , 
particular the majority of the 'Committee, reaffirm the view taken in... 
the. Second Eeport of the sub-Committee '(paragraph 11) that the-,' 
CSrovernor-General should be responsible . for External Eeiations. 

11. 'There is, however, ,a diffi.culty in connection, with External .' 

Relatio.iis which hardly arises in the case of Def ence, that "of 

defining the content of the- -subject. The reserved subject of 
External Eeiations would be confined primarily to the subject' of 
political relations with countries external to India and relations 
with the frontier tracts. Commercial, economic and other rela- 
tions would fall primarily within the purview of the Legislature 
and of Ministers responsible thereto; in so far, however, as ques- 
tions of the latter character might react on political questions, a 
special responsibility will devolve upon the Governor- General to 
secure that they are so handled as not to conflict with his respon- 
sibility for the control of external relations. There will accord- 
ingly be need for close co-operation, by whatever means may prove 
through experience most suitable for securing it, between the 
Minister holding the portfolio of External Eeiations and his 
colleagues the responsible Ministers. 

12. Some misunderstanding maj?- have been caused by the 
description, in paragraph 11 {ii) of the siib-Comniittee’s second 
Report, of External Eeiations as including Relations with the 
Indian States outside the Federal sphere.'^ As set out in the 
Prime Minister’s declaration at the close of the last Session, The 
connection of the States with the Federation will remain subject 
to the basic principle that in regard to all matters not ceded by 
them to the Federation their relations will be with the Crown acting 
through the agency of the Viceroy.” 

Financiax. Saeegitaubs. 

13 . In paragraph 11 of their Second Report the vSiib-Committee 
in recording the general agreement, to which reference has been 
made in an" earlier paragraph of this Report, that the assumption 
by India of all the, powers and responsibility which' have hitherto 
rested on Parliament cannot be made at one step, recorded the 
consequential opinion that^ during a period of transition in certain 
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“Situations ^>3?ise outside the spliere of the Ee.serTed' 

’‘Subjects, the Goveriior^#eneral must be at liberty to act on his 
own responsibility', and must be ■ given the powers necessary, to 
.implement, Ms decision,.. And in paragraphs 14 and IS to ,20,o.f 
■the same Ileport, they then proceeded to indicate in .some cletail 
their view of those situations in the ' financial ' sphere/ foiy which 
such special provision would be ' necessary . The proposals in this 
connection were, in the view" of some members of the Coniiiiittee, 
.based upon the following fundamental propositions : — 

(1) that it is essential that the financial stability and credit 
of India should he maintained; 

(2) that the financial credit of any country rests in the 
last resort upon the confidence of the investor, actual and 
potential; 

(3) that one result of the connection which has subsisted 
between India and the United Kingdom has been that her 
credit in the money markets of the w^orld has hitherto been 
in practice closely bound up with British credit ; and 

(4) that a change in her constitutional relations with 
the United Kingdom which involved a sudden severance of 
the financial link between the United Kingdom and India 
would disturb confidence and so place the new Indian Govern- 
ment and Legislature at a grave disadvantag*e. 

14. The proposals designed to avert such a situation have been 
further discussed at the Committee’s present Session. While some 
members consider that in present circumstances the proposals in 
paragraphs 18 to 20 of the Second Eeport may not prove sufficient, 
others have advanced the view that they erred on the side of caution, 
and that since there was no ground for postulating imprudence on 
the part of the responsible Executive and Legislature of the future, 
nothing further was required in order to ensure financial stability, 
in addition to the normal powers of veto which would vest in the 
Governor-General, than the establishment, pending the creation by 
the Indian Legislature of a Reserve Bank, of a Statutory Advisory 
Council, so constituted as to reflect the best financial opinion of 
both India and London, which yvould he charged with the duty 
of examining and advising upon monetary policy. (Some of those 
wdio took this view were of opinion that it might not be necessary 
for the Statutory Advisory Council to remain in existence after the 
Reserve Bank has been ' established). , It yvas, Iiow-ever, suggested 
by those who held such views that it might be advisable to provide 
that in the event of the rejection by the Legislature of the Govern- 
ment’s proposals for the raising of revenue in any given year, the 
provision made for the last financial year should continue auto- 
matically to 1)6 operative. 

Some members again, who had not participated in the Com- 
mittee’s earlier discussions, went further in their objection to 
the financial safeguards, and expressed themselves as unwilling 
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to conteBiplate any .'limitations upon tte, powers of an. Jndiam 
Finance Minister to administer liis' chargeMn ■ full re.sponsibility" 
to tlie Legislature 3 on. tbe gTonnd . tliat a constitution wkieli did- 
not .concede complete control of, finance to tlie Legislature could- 
not be described as' responsible government^ and that derogation-^-^. 
from complete control would hamper the Finance Minister in' the- 
dischrage of his duties. 

15. The majority of the Committee adhere to the principles- 
enunciated -in their previous Report. They feel strongly that if, the, 
attitude of caution with which they approached this question last 
January -was justified— as' they are' , convinced by the considerations-:. 
stated in paragraph 13 of this Report that it was— the financial 
crisis which has since overwhelmed both the United Eingdom and 
India in common with so many other countries has still further 
reinforced its necessity. They feel further that in the conditions 
of complete uncertainty and instability now so widely prevailing, 
it would serve no useful practical purpose here and now meticulously 
to examine or to attempt to decide upon the precise means to adopt 
to ensure and command confidence in the stability of the new order, 
and a safe transition to it from the old. The majority of the Com- 
mittee therefore record it as their view that the conclusions reached 
in the Committee’s Second Report form an appropriate basis for 
approach to the task of framing the constitutional definitions of 
the powers and interplay in the sphere of finance of the various 
elements which will compose the Federal Authority which they 
envisage, and that it would be premature at this stage to attempt 
to elaborate the application of these conclusions. While they are 
prepared to explore more fully the suggestion of an Advisory 
Finance Council, they cannot on the basis of the discussion that 
Las taken place commit themselves to the view that such a Council 
would adequately secure the effective maintenance of confidence in 
the credit of India, which must be the essential test of the measures 
necessary in the sphere of finance. 

COMI^rERCIAL Disceimixation, 

16, On this subject tbe Committee are glad to be able to record e 
substantial measure of agreement. They recall that in paragraph 22 
of their Report at the last Conference it was stated that there was 
general agreement that in matters of trade and commerce the 
principle of equality of treatment ought to he established, and that 
the Committee of the whole Conference at their meeting on 
January 19th, 1931, adopted the following paragraph as part of 
the Report of the Minorities sub-Committee : — 

At the instance of the British Commercial community 
the principle was generally agreed that there should he no 
discrimination between the rights of the British mercantile 
community, firms and companies trading in India, and the 
■ ' rights of Indian born subjects, and that an appropriate Con- 
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veatio'ii based on reciprocity sboiild be entered into for tbe 

purpose of regnlating these idglits/^ 

'More than one member in the course of the discussion, also remiiided 
the Committee that the. Alhrarties, Conference in 1928 .stated , in 
their:,:Beport,' that it is inconceivable that tliere^ can be^aiij^ dis- 
■criminating legislation against' any conimimity doing biisiiiess law- 
fully in India/’ 

17. The Committee accept: and re-affirin .the principle that ..equal 
rights and equal opportunities should be afforded to those lawfully 
engaged in commerce and ' industry ' within the territory 'of ■, 
Federation, and such differences as have manifested themselves are 
mainly (though not entirely) concerned with the limits within which 
the principle should operate and the best method of giving effect 
to it. 

Some, however, contend that the future Government should not 
he burdened with any restriction save that no discrimination should 
be made merely on the ground of race, colour or creed. 

18 . The Committee are of opinion that no subject of the Crown 
who may be ordinarily resident or carrying on trade or business in 
British India, should be subjected to any disability or discrimina- 
tion, legislative or administrative, by reason of his race, descent, 
religion, or place of birth, in respect of taxation, the holding of 
property, the carrying on of any profession, trade or business, or in 
respect of revsidence or travel. '‘'The expression subject ” must 
here be understood as including firms, companies and corporations 
carrying on business within the area of the Federation, as well as 
private individuals. The Committee are also of opinion that, mutatis 
■uiiifandis, the principle should be made applicable in respect of the 
same matters so far as they fall within the federal sphere, in the 
case of Indian States which become members of the Federation 
and the subjects of those States. 

The States representatives expressed themselves willing to accept 
this principle provided that those who claim equal rights under it 
do not aslv for discrimination in their favour in the matter of juris- 
diction and will submit themselves to the jurisdiction of the vStates. 

19. It will be observed that the suggestion contained in the pre- 

ceding paragraph is not restricted to~ matters of Commercial Dis- 
■criniiiiation only, nor to the European community as such. It 
-appears to the Committee that the question of Commercial Discri- 
mination is only one aspect, though a most important one, of a 
much wider question, which affects the interests of all commimities 
alike, if due effect is to be given to the principle of equal rights 
and opportunities for all. i ^ 

20. More than one member of the Committee expressed anxiety 
lest a provision in the constitution on the above lines should hamper 

As regards the interpretation of this sentence, see the remarks of 
Sir P. Thakurdas ^nd Lord Sankey in the Plenary Session of 28th November 
1981, on presentation of the Keport. ’ 


imi 

tlie freedom of action of the future Indian Legislature in promoting* \ " 
what it might regard as 'the' legitimate economic, interests, of India, 
"The Coiiiiiiittee do not think that these fears .are well-founded. 
Key industries can he protected and unfair competition , penalised 
■without the use of . discriminatory measures. The Committee are:^ 
howOTer, of, opinion that it 'should be made clear that where the 
Legislature has determ.inecl upon some system of 'bounties or , 
subsidies for the purpose of eneouraging_ local indiitries, the , right ' 

' to attach .reasoii,able conditions to any such grant from public funds, ' ' 
is fully recognised, as it was recognised in 1925 ' by the External^ ■ 
Capital Committee, and is recognised to-day by the practice of the 
'Cjovernment' of India itself . 

21. It should however also be made clear that boimtievS or sub- 
sidies, if offered, would be available to all who were willing to 
•comply with such conditions as may he prescribed. The principle 
should be a fair field and no favour. Thus a good deal was said 
in the course of the discussion of the need for enabling Indian 
concerns to compete more effectively with larger and longer-estab- 
lished businesses, usually under British management ancl financed 
with British capital. Where the larger business makes use of 
unfair methods of competition, the g’eneral law should be sufficient 
to deal with it ; but many members of the Committee were impressed 
with the danger of admitting* a claim to legislate, not for the 
purpose of regulating unfair competition generally, but of destroy- 
ing in a particular case the competitive power of a large industry 
in order to promote the interests of a smaller one. 

A view was expressed by some members, with reference to this 
and the preceding paragraph, that so far as the grant of bounties 
and subsidies is concerned it must be ivithin the competence of the 
Legislature to confine them to Indians or companies with Indian 
capital. 

The position of others was that set out at the end of paragraph 

17 . 

22. With regard to method, it appears to the Committee that the 
constitution should contain a clause prohibiting legislative or 
administrative-^’ discrimination in the matters set out above and 
defining those persons and bodies to whom the clause is to apply. 
A completely satisfactory clause would no doubt be difficult to frame, 
and the Committee have not attempted the task themselves. They 
content themselves witli saying that (despite the contrary view 
expressed by the Statutory Commission in paragraph 156 of their 
Report) they see no reason to douht that an experienced Parliamen- 
tary draftsman would be able to devise an adequate and workable 
formula, which it would not be beyond the competence of a Court 
of Law to interpret and make effective. With regard to the persons 
and bodies to whom the clause will apply, it was suggested by some 
that the constitution should define those persons who are to be 

. * Two members would not include sidmimstrative discrimination with in 
scope of tb.e clause.. 
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regarded as citizens.,’^ of th.e Federatio.!!, and tliat tlie danse stonlcl 
apply to the citizens as so defined; this indeed was. a siiggestion.. 
which had', 'heeiL, made by the 'All-Parties Conferenee.. , There are- 
however disadvantages ' in ■ attempting to define the ambit of econo- 
mic lights in terms of a political definition, and ' a definition vrliicB’ 
included a ' corporation or limited company in the, . expression 

citizen wonld be in any event- highly artificial. The Committee* 
are of opinion, therefore, that the clause slioiild' itself describe those- 
persons and bodies to whom it is to be applicable on tlie lines of 
paragraph 18, and that the question should not be complicated by 
definitions of citizenship. 

23. If the above proposals are adopted, discriminatory legislation 
wonld be a matter for review by the Federal Court. To some extent 
this would also be true of administrative discrimination ; but the real 
safeguard against the latter must be looked for rather in the good 
faith and common sense of the different branches of the executive’ 
government, reinforced, where necessary, by the special powers 
vested in the Governor-General and the Provincial Governors. It is 
also plain that where the Governor-General or a Provincial Governor 
is satisfied that proposed legislation, though possibly not on the face 
of it discriminatory, nevertheless will be discriminatory in fact, he 
will be called upon, in virtue of his special obligations in relation to 
minorities, to consider whether it is not his duty to refuse his assent 
to the Bill or to reserve it for the signification of His Majesty’s 
pleasure. 

24. The question of persons and bodies in the United Kingdom 
trading with India, but neither resident nor possessing establish- 
ments there, requires rather different treatment. Such persons and 
bodies clearly do not stand on the same footing as those with whom 
this lieport has hitherto been dealing. Kevertheless, the Com- 
mittee were generally of opinion that, subject to certain reserva- 
tions, they ought to be freely accorded, upon a basis of reciprocity, 
the right to enter and trade with India. It will be for the future 
Indian Legislature to decide whether and to what extent such 
rights should be accorded to others than individuals ordinarily 
resident in the United Kingdom or companies registered there, 
subject of course to similar rights being accorded to residents in 
India and to Indian companies. It is scarcely necessary to say 
that nothing in this paragraph is. intended to limit in any way the* 
power to impose duties upon imports into India, or otherwise tiy 
regulate its foreign trade. 

25. It had been suggested at the last Conference, and the 
suggestion was made again in the course of the discussion in the 
Committee, that the above matters might be conveniently dealh 
with by means of a Convention to be made between the two' 
countries, setting out in greater detail than it was thought would 
be possible in a clause in an Act the various topics on which 
agreement can be secured. The idea is an attractive one, but 
appears to present certain practical difficulties. The Committee 
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iimJerstand tliat tlie intention of those who suggested, it is that 
the C.oiiYentioii/ if iiiade, should be scheduled, to and become part 
of the Constitiition Act, It was, however, pointed out that such, 
a detailed Coiiventioii would be more appropriately made between 
the United Kingdom and the .future Indian G-overnment when the 
.latter .was co.iistitiited, and that, in any event, it seemed .scarcely 
appropriate .in a Constitution Act. .' On the other' hand, the Com- 
mittee a.re of opinion that an appropriately drafted clause might 
be inoluded in the Constitution itself, recognising ' the , rights .of 
persons and bodies in the United Kingdom to enter and trade with 
India on terms no less favourable than those on which persons and 
bodies in India enter and trade with the United Kingdom. 

26. In conclusion, there was general agreement (subject to the 
view of certain members, set out at the end of paragraph 17), to 
the proposal that property rights should he guaranteed in the 
constitution, and that provision should be made whereby no person 
can be deprived of his property, save by due process of law and 
for public purposes, and then only on payment of fair and just 
compensation to be assessed by a Judicial Tribunal. In the case 
of the States, this principle may need some modification to avoid 
conflict with their internal rights. A provision of the kind con- 
templated appears to the Committee to be a necessary complement 
of the earlier part of this Report. Such a formula finds a place 
in many constitutions, and the form used in the Polish Constitu- 
tion seemed to the Committee to be specially worthy of considera- 
tion. 

Signed, on behalf of the Committee, 

SANKET. 

:St. James’s Palace, Lonbon; 

27th Novemher, 1931. 
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APPENDIX I. 

MEMOEANDUM ON EEBEEAL. PINANOl PREPARED BY THE 
FINANCE DEPARTMENT OF THE GOYERNMENT' OP^ INDIA. , 

, [Tills Meiiioraiidiim is a departmental production "only, and is not' an 
expression of t-iie corporate view of' tlie Governor-General in Council.] 

The object of tills Memorandum is 'to provide material for discussion 
some of the niain financial issues which arise from the structure of federation 
proposed at ■ the Round Table Conference. Although possible solutions of 
some of the problems ' may incidentally be indicated, it is recognised that the 
major' issues will have to be^ considered from the political as well as from, the 
purely iinaneial aspect, vrhile-for a final ' solution of almost all these problem's, 
detailed, examination by an expert Committee will ' probably be required after 
the renewed' Round Table Conference has- expressed its views on general 
principles, 

PART I . — Analysis of some of the Budgetary ProUemsi under Federation. 

1. The distinctioii between Federal ’’ and Central subjects was 
examined at the Round Table Conference more from the administrative than 
from the budgetary point of view. It may be inferred, however, that, since 
the Conference rejected various schemes for separate Legislatures and separate 
Executives and came down on the side of a single bicameral Legislature and 
a single Executive with collective responsibility for both Federal and 

Central ” subjects, they intended that there should be a single Consolidated 
Revenue Fund, into which the proceeds of all taxation wherever imposed 
would flow and from which all supply would issue, whether required for 
Federal or for Central xidministration (compare Section 81 of the Common- 
wealth of Australia Constitution Act, 1900, and Section 102 of the British 
North America Act, 1867). From this it would seem to follow that there 
would be only a single Budget, and that all taxation proposals would be 
considered by the Federal Government as a whole. 

2. Such an arrangement certainly seems the best adapted to the realities 
of the situation. Moreover, a consideration of the existing liabilities reveals 
a special difficulty in the way of effective separation. There are extensive 
liabilities which have been incurred in the past^ the most important of which 
are the Debt charges and Pensions which are secured (Section 20 of the 
Government of India Act) on the whole revenues of India. Those revenues 
include both those which are now contemplated as Federal ” and those 
which are to be Central ” as well as the revenues of the British Indian 
Provinces. 'Whatever formal budgetary distinction might be made, the past 
liability towards third parties would have to remain a charge upon the whole 
of the revenues.* In the pi^oposed Federation of all India, if it is intended 


* In this connection reference is invited to the remarks made by Sir 
B. N. Alitra in the Federal Structure sub-Committee of the Round Table 
Conference (page 497 of Proceedings of that Committee). H© said: — 

” It is necessary for me to point out at this stage that there is one 
strong objection to this separation of our Budget into a Federal 
group and a Central group. The loans we have raised in the past in 
England are, under Acts of Parliament, charged on the revenues of 
India ; and any attempt on our part to earmark certain items of such 
revenue in future for certain purposes may contravene the provisions 
of these Acts, and may, indeed, engender suspicion in the minds of 
investors in tliis country and react on our credit generally. I think, 
therefore, that we shall have to keep a coml^ined Budget, treating all 
the heads as Federal, though the constitution will make clear the 
extent to which these heads affect the Indian States. This may also 
constitute a consideration in support, of Lord Reading’s idea that both 
the Federal Executive and the Federal Legislature will have to deal 
with ail subjects irrespective of the fact of whether they may concern 
the States or not.” 


tkat new. debt and .liabilities of the Federal GoTernnieiit- are to be secured 
iiX->on the revenues of the Federal Government only and not ii^jon tlmse or 
the Units of the Federation, Section 20 of the Govenixnent of India Act 
will require appropriate amendment. 

3. The questions at issue, however, require closer analysis if tlie hnancial 
arrangements for the new Federation are to be worked into a practical 
scheme. The dominant facts of the situation which have to he i)ror'ided 
for 'are': — ■ 

(1) that the Federation will include Units which are not part of 

British India and which have their own yaiying systems of tasji- 

tion. Their position the existing liabilities incurred by British 

India in the past will have to be clearly defined ; 

(2) that certain taxation included in the present Government of India 
Budget is levied only on the British Indian Provinces, whereas some 
other taxation falls upon consumers throughout India; and 

(3) that provision should be made for surplus revenues of the Federal 
Government being made over to the inembers of the Federation. In 
this connection a distinction will clearly have to be made between the 
taxation which is collected from the British Indian Provinces only and 
that which is collected indirectly from all members of the Federation. 

4. Before the framework of a financial scheme can be ’worked out, it is 
necessary to consider several specific points. These are dealt with in the 
following paragraphs. 

5. The Fuhlic Debt . — ^The Bound Table Conference recommended that 
future Federal loans should be Federal and that the existing public debt of 
India should be Central. As remarked above, such allocation cannot absolve 

Federal revenues from their responsibility to third parties for the exist- 
ing debt, and, indeed, it is not to be supposed that the Conference intended 
to suggest that the existing debt should be served only by Income-tax 
collections. But while preserving the responsibility to third parties, an 
important distinction will clearly have to be made as beWeen members of 
the Federation between debt charges which in view of their historical origin 
might properly be treated as appertaining to British India and those which 
ha%^e to be assumed by the new Federal Government. The nature and extent 
of this distinction may now be examined. 

6. The heading Debt Charges in the Government of Indians Budget 
includes three separate sub-heads: — 

(1) The interest on ordinary debt; 

(2) Interest on other obligations; and 

(3) Provision from revenue for reduction or avoidance of debt. 

7. Sub-heads (1) and (2) may be considered together. 

Interest on ordinary deM.— The figure which appears in the Budget is a 
net figure after allocation of the interest on debt incurred for Commercial 
Departments and Provincial Governments, viz. • 

(1) Bailways. 

(2) Posts and Telegraphs. 

(3) Irrigation Works (Central). 

(4) Salt Works. 

(5) Forests. 

(6) Security Printing, 

(7) Vkagapatam Harbour. 

(8) The Provincial Loans Fund. 
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liiierest or other ohligations . — This stib-liead includes interest . on the foh 
towing items 

. (1) Deposits in Post Office Savings Banks, and Cash Certificates. 

(2), Special loans — comprising in the main Funds deposited with Oov- 
eminent as eiidowiiients of various institutions. 

■ (3) Deposits, of Provident Funds, of which the most, important are .the 
Hallway and General Provident Funds. 

(4) Deposits of Service Funds, which consist of the- deposits of certain 
Funds, mostly managed by non-official institutions, which, are permitted , 

' '.to bank with Government. 

■ iB) Deposits of certain special Funds, such as the Postal Insurance 
;a.iid Life Annuity Fund. 

(6) Fixed Deposits of Provincial Governments. 

(7) Deposits of balances of the Famine Belief Fund. 

(8) Deposits of the Reserve and Depreciation Funds from the Rail- 
ways and other Commercial Departments or undertakings. 

For the purpose of the present analysis no difference need be made between 
s«!jrdinary debt and other obligations. The Government of India have been put 
ill possession of Funds partly by the raising of funded or unfunded or fioating 
debt, and partly by receiving deposits from various institutions, from the 
public and from Provincial Governments. The Public Debt of India also 
includes certain liabilities which have not involved the receipt of cash. In 
regard to certain liabilities incurred in connection with the purchase of 
formerly Company-owned railways, the Government of India received pro- 
perty instead of money. Others, however, the most important of which are 
the discount at which various loans have been issued, the liability to the 
British Government of India’s war contribution, and bonuses accrued but 
iindrawn on cash certificates, never in any sense involved the receipt of 
money or equivalent assets. 

8. It has been customary for certain purposes in discussing the debt posi- 
tion of the Government of India to divide it into productive ” and un- 
productive.” It is more accurate, however, to say that the Government of 
India has on the one side a general body of Public Debt and on the other 
certain assets. Some of these assets have been regularly commercialised and 
are, or will be, revenue producing. Certain of these commercialised assets 
(e.f/., the Railway undertaking) provide sufficient revenue to meet the interest 
on the corresponding debt, while othex's (for instance, the Posts and Telegraphs 
Department) do not at present produce sufficient revenue to meet the whole 
of the interest charges. Others of the assets ai'e liquid, i.e,, they are either 
ill the form of cash or its equivalent, or ai*e capable of early and automatic 
"enlisntion. There are certain others which may be called fixed assets, which 
have been acquii-ed partly out of loan funds and partly out of revenue, and 
which are not revenue producing in any full sense, nor can be regarded as 
realisable. Lastly, there are the currency reserves and Government’s obliga- 
tions as currency authority, which require special ti’eatment. 

Taking all these factors into account it may be stated that the Government 
of India have a certain margin of liabilities which is uncovered by commer- 
cialised or productive assets, which margin may be said to constitute the 
unproductive ” debt. Or, again, it may be considered that the Government 
of India have a margin of liabilities entirely uncovered by any assets of any 
kind, and this balance may be termed ** uncovered ” debt. 

9. In considering the main problem of locating responsibility as between 
Federal ” and Central ” for the existing Public Debt of India, the matter 

of primary concern is the destination of the assets. The Federal authority 
should undoubtedly take over with any particular asset the liabilities of the 
nature of debt attached to it. 

(a) Commercialised and other productive assets , — ^There seems no reason 
why the Federal authority should not take over the whole of the following 
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commercialised or , interest-bearing l^nid -assets with a corresponding poffcioB' 
of the. debt:— , 


Railways . « ■ . . ■ . . 

Posts and Telegraphs 
Central irrigation works . 

Salt works ...» 
Central forests .... 
Opium factory .... 
Lighthouses . ... 

Nasik security printing . 
Yizagapatani harbour 
Provincial loans fund 
Other interest-bearing advances 


Total capital value of these assets . 


(b) Liquid assets. — It is suggested that the Federal Government should 
also take over the whole of the position of the Government of India, mostly 
arising out of its functioning as a banker to Provincial Governments and 
others, as regards the remaining liquid assets on the one side and the 
corresponding liabilities on the other. It is not possible yet to calculate the 
amount of these for a date later than 31st March, 1930. On that date, how- 
ever, these items constituted a net asset, i.e., an excess of assets over 
liabilities, of Rs. 11,08-54 lakhs. 

(c) Fixed assets . — The Federal authority will succeed to the whole of the 
buildings and public works of all kinds which are at present the property 
of the Government of India. The replacement value of these is of course an 
enormous sum. The greater part of them has been constructed out of reve- 
nue. Instead of financing such works from revenue resources, the Govern- 
ment of India would have been justified in the past, following the practice 
of other countries and even according to the practice pursued generally by 
Provincial Governments in India, in financing the works from loan funds and 
correspondingly increasing the revenue available for accumulation in revenue 
reserves. From such revenue reserves Government could have met subsequent 
revenue deficits which were in fact met by borrowings atid which have 
therefore gone to swell the margin of uncovered debt. The Government 
of India, however, would be disposed as part of a general scheme of federal 
finance to consider that no liability attaches to such assets as have been 
acquired out of revenue in the i)ast, and that these should pass to the 
Federal authority without any corresponding capital liability. 

On the other liaiid, certain fixed assets have been financed definitely from 
loan funds and part of the existing public debt was definitely raised for these 
purposes. The two items in this class are: — 

31st March, • 

V ' v ' Rs. lakhs. " 

, •' • ' ; > 

Bombay military lands . . . . , 2,33*03 


Total . 17,01-66 


On 31st 
March, 1931, 

Rs.. crores. 
745*29 


23*41 


149*14 

19*60 

937*44 


It is suggested .that as tlie Federal Government, would become tlie, 
proprietor of tliese assets, it slionlci assume responsibility lor the CGrrespond-- 
ing liabilities. 

(d) Currency reserves . — The position of ' the Government of India as cur-' 
reiicy aiitliority raises eoinplicated issues wMcli will require 'special and; 
exlianstive treatment. It is necessary for the- present purpose to,: consider 
that .matter only sO' far as it has reactions on the Public Debt position. . The 
Federal Governinent would ta.ke over. the very substantial currency reserves.. 
of the Government of India (either dii*ect or through the intermediary ■ of a 
Central Bank) on the g,round that' the Government of India have in the past, 
acted as currency authority for practically the whole of India and not merely, , 
for British India alone. It would .consequently .follow that the Federal. 
Government' .would become a x^arty to, the liability -side of the currency account. 

The existing eurre-iicy reserves, ' '.ms., the Paper Currency Reserve and '.the' 
Gold Standard Reserve, , have been built- .up in main out of p.rofits ,'ea.riie.d. on . 
the currency. The Gold Sta.ndard Reserve was accuiniiiated from' xarolits on ' 
silver coinage, and represented roughly the difference between the cost price 
of silver and the iioininal value of it as coin. In recent j^ears silver coin 
has been returning from circulation in very large quantities, and in order 
to reduce the holding of such an unproductive asset, some of this silver lias 
been sold. The loss which has had to be faced at the time of selling is taken 
as the difference between the nominal value of the coin and the sale xu'ice 
of the silver. This loss ought strictly speaking to have been met out of tli©' 
currency reserves. In fact, this has not been done, and on 31st March, 1931, 
this element had gone to swell the Public Debt to the extent of Rs. 15,21 
iaklis. If this loss had been met out of the existing currency reserves, then 
the amount of those reserves to be handed over to the Federal authority 
would have been correspondingly reduced. If the Federal authority takes 
over the present currency position, it should assume responsibility for the^ 
Xiortion of the Public Debt which reiireseiits this loss. 

There may be at any particular time another liability in the Public Debt 
of India incuri'ecl directly in connection with the currency obligations of the 
Government of India. This is the amount of the created ” securities in tlm 
Paper Currency Reserve other than those created for meeting the loss on the 
sale of silver. On 31st March, 1931, there was no obligation of this class, 
but if such an obligation should reappear the party taking on the Government 
of India’s currency position should assume direct responsibility for it. 

(e) Other distinguislialle ite7ns of debt,— -There is another distinguishable- 
item in the uncovered ” debt of India, tis., a sum of about Rs. 25 crores, 
representing liabilities which the Government of India have had to assume- 
in the form of discounts or during conversion operations. This liability must 
be regarded as si)read over all the purposes which the public debt has- 
served and should be divided between Federal ” and Central ’’ in pro- 
portion to the other interest-bearing liabilities of each. The Federal authority 
should accordingly take on about Rs. 20 crores of this item. 

(/) Lastly, the Federal Government would probably have to assume respon- 
sibility for Rs. 45*15 lakhs of the existing Public Debt representing the- 
balance of the commuted value of military and railway pensions met from, 
borrowed funds. 

10. The apx>roximate liability of the Federal authority (on the figures for 
31st March, 1931) in the matter of the Public Debt of India as set out in the 
preceding paragraphs may now be summarised as follows: — 

Bs. lahhs. 

Against commercialised or productive or in- 
terest-bearing liquid assets — ^para. 9 (a) . . 937,44*00 

Against other liquid net asset® — ^para. 9 (h) . 11,08*64 

Against fixed assets financed from borrowed 
■ ‘ money—para, d (c) , 


17,01-66 


1280 


Against loss on silver— para. 9 {d) • 

Against, other created seeninties in the Paper 
Currency Reserve — para. 9 (d) . . 

Share of discount, etc.— para. 9 (e) . 

Balance of commuted value of military and 
railway pensions — para. 9 (/) , 


Total 


The total interest-bearing Public Debt- of , India of all kinds may for 
: present purposes be taken at about 15173557*70 lakhs. The balance therefore 
which would remain a Central liability would be Rs. 172j37*45 laklis. 

11. In what has been said so far no distinction has been made between 
the sterling and rupee portions of the debt of India. The sterling part has 
for the purposes of present calculations been converted into rupees at the 
statutory rate of Is. 6d. Most of the sterling debt represents in fact liabili- 
ties incurred specifically in connection with the Railway undertaking. It 
would therefore be correct, if any such distinction were made, to regard the 
main portion of the sterling debt as a railway liability to be assumed direct 
by the Federal Government. In any case it will make for simplicity if 
» Central’s liability to Federal is recognised as a wholly rupee liability. 

For the balance of interest-bearing debt not covered by commercialised 
assets, viz,, about Rs. 236,13*70 lakhs, the interest charge for 1931-32 is 
Rs. 11,99 lakhs. Central ” would be responsible for about Rs. 172,37*45 
lakhs of this debt, the pi'oportionate interest on which would amount to 
Bs. 8,77 lakhs. Central ” would also in the first year or the Federation 
be responsible for providing about Rs. 1,14 lakhs representing accrued dis- 
count during the past year on floating debt.) Against their share, Rs. 3,22 
lakhs, of interest charges, Federal would receive about Rs. 1,00 laklis receipts 
by way of interest on loans to Indian States and others, wdiich would be 
included among the assets which they would take over. {Cf, para. 21.) 

13, It is now possible to consider the allocation of the p>rovision for Re- 
duction or avoidance of debt.” Although in practice this amount has in the 
past been partly utilised to avoid fresh borrowings, the whole provision is 
really an animal sinking fund contribution and will hereafter be so described. 
The Federal Government would in future be responsible for providing an 
appropriate sinking fund for its portion of the debt, while the ‘‘Central” 
share would have to be separately provided for, or part of the service of the 
“ Central ” debt, on the lines proposed below. The total interest-bearing 
debt on 31st March, 1931, w'ould have been divided as follows: — 


Bs. lahhs. 

Federal . . . . . . . . 1,001,20-26 

Central . . . . . . , . 172,37-45 


Total . 1,173,67-70 


Assuming that the present basis for calculating the sinking fund contribution 
will continue to be followed, the amount provided in the 1931-32 budget, viz. 
Es. 678,37 lakhs, will have to be split up between Federal and Central. In 
fact, the calculations leading to this figure recognise some difference between 
“ ordinary debt ” and “ other obligations,” and are based on a total debt 
figure of Es. 1,019,72 lakhs on 31st March, 1931. This need not affect the 
proportionate amounts to be provided by Federal and Central. However 
for this purpose, an amount of about Bs. 80 laklis of expired regular debt 


Ms, luhhs. 

■ '15, 21*00' 

Nil 

' 20 , 00*00 

.45-15 

1,001,20*25 
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sliGiild.be added to tlie .central portion. of the debt. , The amomits , may there-- 
fore be put at; — 

d?s,. hcilvliiSt 

Federal . ... ' 5,78- , 

Central . ■ . . ■■ . ... . . ' ■ I 5 OO 

14. The arrangement oatlined above '.represents a simple plan. The' Cen- 
tral portion, of the debt ivonid be, -at the figure stated, fixed at the time- 
of the inauguration of the constitution, and it wonM progressively dimmish- 
each year, to the extent of the provision made annually for the reduction/ of 
debt. T'iie. Central.” debt would' not increase, by new borrowing to meet 
new capital e.xpenditiire because all. new expenditure would.be met, by the 
Federal 'Government. Oii' the other - ' hand, there ■ would be a certain -kind ..of 
iie-w borrowing in which the Central' Government,. might be-,' hei'd-;/to , be ./in- 
terested, ris., in the case of loans- issued' '.in conversion, of pre-Federation- ” 
loans or to raise' funds' for .their repayment.' In such, c.a-ses it might, he argued"' 
that the ‘^ Federal ” and ,- ^‘ Central'” shares .should be allocated, according to- 
the proportion of their respective shares in the total Public Debt at the time- 
of the inauguration of .the Federal .constitution.:''- '-Such operations .might liave- 
the effe-ct' of iiic.reasihg the riominal value of., the Central ” .share of debty 
e.g., if money were' raised by the issue.' "of "4|' per' cent., bonds- at 90 in order' 
to. pay' off an existing- loan .at par,- - This -.would add a, considerable com- 
plication; -and it is sugge.sted -tliat'-it,.,w.ouId.- be much' simpler, if the Central” 
share ill the- pre-Federaiion- debt- were fi-xed.as.a definite cap.it-al sum bearing... 
a definite .rate, of interest at the time' of the inauguration of the new consti- 
t-iitioii,- "Which 'would, be. reduced each year as . the, capital .. is repaid by the" 
Central -. share- ;- in , , the/ 'Reduction ' of - ' -Debt prov-ision.". ' : If this - were done the- " 
Federal .Government ".would gain if ^the pre-Federation debt were renewed at 
a lower rate of interest, and in the contrary case would lose. But the 
difference would be small, and as the rates for re-borrowing would depend 
on the credit of the Federal Government it is only fair that they should 
profit or lose by. the result. Such an arrangement would avoid complicated 
calculations. 

The allocation of the capital^ debt and of debt charges proposed in the 
preceding paragraphs is summarised in the following table : — 



» Federal.” 

" Central.” 

Total. 

Capital 

. 1,001,20 

' 172,37 

1,173,58 

Interest (gross) 

3,22^ 

8,77 

11,99 

Less Recovered 

1 ,00* 

— 

1,00 

Net Interest . 

2,22 

8,77 

10,99 

Sinking Fund . 

5,78 

1,00 

6,78 


The two figures asterisked should each be increased by a sum of about 
Ks. 40 crores, the recoverable interest on the commercialised debt. 

15. 8upemnmiation alloxmmes and pensions , — ^There was no discussion on 
the subject of pensions at the Round Table Conference. A pension, consi- 
dered in the light of deferred pay^ is a liability, like a provident fund bonus, 
which arises during the service of an officer. Yet it is the universal practice 
of Governments not to reserve in advance for a pensionary liability, but to 
regard a pension as a legitimate charge against the revenues of the future. 
Consequently any party appropriating a part of future revenues should 
assume responsibility for a corresponding proportion of the pensionary liabi« 
lity of the past. The present continuing active pension lists may be put at— 

Rs. crores. 

Civil (net) ... . , . . . . 

Military (included in the x4.iiny Budget among non- 
_ ' effective ^ , charges) -«■,:* ^ ' «, 7i. ^ , - . ■ , 

. 10 


TotaIi 
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Tlie exact iiabiiity of- Central ** reTennes for pensions would fee a siiitable 
-matter for reference to an expert Finance Committee, if one is appointed. 
For tlie purpose ■ of this .biidgetary analysis it is perhaps sufficient to assume 
that the initial ■ share of Central will., not .aiiioimt of the 

existing .net'crvil pension list, 

16. The Centrally Achninutered Areas.-— These areas, consisting of the 
North-West Frontier Province^ Baluchistan, Ajmer-Merwara, the Andamans 
and Delhi, are for the most part deficit administrations, the deficit on the 
North-West Frontier Province being very large. There are, hom^ever, possi- 
bilities of profit, at any rate, in the Andamans where extensive schemes for 
forest development have recently been nndertaken. These areas are no more 
connected with the major British Indian Provinces than they are with the 
States, and it seems logical that they should become a “ Federal charge. 
There are parallels in history, e.g., in the Diiited States, for the pistence of 
“ territories under direct administration of the Federal Authority, and, in 
fact, the majority of the States in the U.S.A. have passed through this stage, 
BOiiie, such as New Mexico and Texas, having become “States'’ in com- 
paratively recent times. Again, New Guinea is an almost exact parallel. 
It is a territory under the Australian Commonwealth, which makes a fixed 
subsidy of £20,000 annually towards its administration, besides varying subsi- 
dies from year to year. In addition to the areas mentioned above, there are 
a number of smaller areas in Eajputana, Central India, Hyderabad, Bangalore 
a-nd the Western India States Agency, the receipts and expenses of wliieh 
come into the Government of India's Budget.* These are all connected with 
political activities. Coorg again is a minor administration with a separate 
settlement and constitution. The receipts and expenditure of the adminis- 
tered areas in the, 1931-32 Budget (omitting expenditure classed as political 
and Frontier watch and ward) are; , as, follows : — 

(In lakhs.) 



Expenditure. 

Revenue. 

North-West Frontier Province . 

1,80 

85 

Baluchistan , ' . , , ■ . . 

46 

22 

D'ellii . '■ 

47 

28 

Ajmer-Meinvara . • ’ . ' . 

19 

17 

Andamtms and Nicobars . 

46 

24 

B.ajputana 

15 

4 

Central India 

14 

6 

Hyderabad .... 

8 

6 

Bangalore ..... 

... ,14 

14 

Western India States Agency, etc. 

20 

8 

Total 

4,09 

2,14 


It is to be noted that^ the figures given above are merely recorded for the 
purpose of making the financial position clear, and do not convev anv im- 
plication as to the administrative arrangements which might be made "(c.g., 
particularly in the case of the North-West Frontier Province, for which a 
reformed constitution is contemplated). The present financial position is some 


* It is arguable that the considerations connected with these aixms are 

such that the expenditure on them should be classed as political and therefore 
as a. Beserved item. Somewhat complicated considerations arise in their case 
which will recjiiire careful examination when, the financial details are settled— 
presumably by an expert committee. The amounts involved, however, are 
not of suiiicient magnitude to affect materially the general picture which we 
are presenting—whatever may be the ultimate decision as to how expenditure 
on these areas is to be classed and provided for. 
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"liidieation as to tlie measure of , financial -assistance wliich may be required for 
"'Miese areas wbateTer -arrangements- may -be made for theii; administration. 

. 17. Excises on' motor ' Spirit ^ kerosene and sili)er . -—Tbe Roiind. ' Table ' Con-', - 
.'ference contemplated that, the position 'mtb regard- to tliese items sboiiM 
■ remain as - at , present,” by wMcb tbey apparently classified - them . as 
Central.” But since these taxes are paid, by the consumer all over India, 
in the States as well as in British India, they- should be -classed as federal 
sources of revenue, just as nmch as Customs, with which they are intimately 
•coiiiiected. 

18. The rev emie and expendihire from the Frovincial Iload Fund balance 
■.one, another and', ca,n. be-, omitted for - purposes of this budgetary analysis.,, 
■'^‘Uiider a fed.eral selieiiie the Road Fund v^ill -presumablsT' become a federal 
-fund 5 and ■all members of ■ the Federation will get their proportionate share - 
ncco,rdiiig to- coiisimiptioii of petrol, in accordance with' the principle wMeh.: 
■Aas been taken as the basis of the existing 'scheme. -' 

, 19. Opium under the Round Table Conference ola-ssification is -also ” to 
'■remain as. at., present.” We have to distinguish ^-provision” opium which 
-'is exported and excise” op.ium which is ma^nufactured for, the British' 
Iiidiaii Provinces. There is. no profit 'connected with the latter ' since it 'is 
sold at cost price. The revenue from the exjiort of, opium will -disappeai' 
before long, in view of the policy of reducing exports annually, except for 
a few iaklis from the sale of medicinal opium. There are, however,' strong, 
reasons for making the subject Federal,” vi 3 ., its international importance 
and' also the relations involved ■ with the opium-growing- and opium-consuming 
..States. 

'20. Audit and ' Accounts . — ^The Round Table Conference contemplated 
-splitting up audit into Federal and Central, and some members wished 
to make Provincial Audit provincial.” It has always been contemplated 
that under the new constitution the Provincial Governments will pay for 
their own accounts (about 40 lakhs in . the aggregate). They should pay for 
audit also (about Rs. 26 lakhs in the aggregate) since the cost of audit 
depends largely on the elaboration of accounts, though the release of some 
central revenues may be necessary to make these payments possible. So far 
as the compilation and audit of the Central Governmentbs accounts is con- 
cerned, it is predominantly Federal ” having regard to the important 
subjects included in the federal sphere, Armj’-, Railways, Posts and Telegraphs, 
etc., and for present ptirposes Central Government accounts and audit have 
been taken as Federal.” The cost amounts to Rs. 40 lakhs in the aggregate. 

21. Interest Beceipts . — ^Tliis head includes the interest on the Gold Stand- 
ard Reserve, which has been taken as “ Federal,” and the payments from 
Indian States, public bodies or private persons to whom the Government of 
India have granted loans. The latter pajnnents, amounting to Rs. 1 crore, 
are receipts on account of part of the allocated debt and may be regarded as 
-an ^‘appropriation in aid” against the federal Debt charges. Thej^ have 
been treated as a deduct entry accordingly from fedei-aPs share of interest 
payments (vide para. 12). It should he noted that the Gold Standard Reserve 
■interest will disappear as soon as a Reserve Bank is formed (and the same is 
true of currency |)rofi.ts), though ultimately some of it should return as part 
of the Government share in the profits of the Bank. In the early years, 
however, the Bank will be consolidating its reserves and there are unlikely 
;to be any profits to share vdth Government. 

,22. Extracrdinary Beceipts, — These represent the sum received by way of 
'reparations. They should logically be treated as “ Central ” as some set-off 
against the unproductive debt incurred in the war period. These receipts 
would be added to the balance for distribution among the Provinces. 

23, Allocation of other expeTiditure.^lt is suggested that the whole of the 
normal expenditure at present incurred by the Government of India ought, 
under a proposed Federal constitution, to be treated as Federal. If the 
Federation is a. reality, there should be no general administrative expenditure 
which, does not concern the whole of the Federation. Similarly expenditure 
scientific departments and scientific research, Indian Stores Department 

B.T.-C. — XI. 


TJ 
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.and ciril works sbonkl all lie regarded as being of alblnclia interest. Ckrtain.^ 
special items wliicli occur in . the last ; Budget ?auglit periiaps , oe excliided^^ aS' 
for example, the terminable;; grants to ' Benares and Aligarh I iiiversities, 
because these, so long as they .remain, .represent merely _ the completion ot a. 
programme for which the (joverninent of India undertook the liability. Liit 
whe^ii these terminable grants are completecl, any new grants oi sueli a nature- 
should be treated as being of all-India interest, 

24,' On the basis of , the., considerations ■ adraiiced in the preceding para- 
graphs it is possible to formulate a simple phiii of which the niaiii features- 
mav be stated as follows : — . . . 

(i) That there should be a single Federal Budget in which prorision 
should be made for the whole of the charges hitherto incurred by tiie 
Government of India (with the exception ot Rs. 66 lakhs for Audit aiid- 
Accounts Avhieh would he transferred to the Provinces). 

(ii) Tliat in the charges on the Federal Budget a pro-fonna dis- 
tinction should be drawn between those whicii are truly Federal 
charges, and those ■wdiich ought fairly to be borne by the taxpayers of 
British India only. These have been hitherto referred to as Central,'*' 
and this expression can conveniently he used. These Central ** 
charges wmuld he — 

(a) The service of such portion of the pre-Federation debt as is> 
not taken over, against assets also taken over, by the Federation. 

(b) A certain portion--to be assessed— of accrued superannuation, 
allowances and pensions. 

(c) Such other charges, if any, as may eventually be classed as- 

Central ** on the ground that they are incurred solely in th©' 

interests of the British Indian Provinces. (As noted below, this- 
classification must be a matter for detailed enquiry. For the present, 
for the purpose of this preliminary presentation of the case, it is. 
assumed that there will be no charges of this class, and for tli©’ 
reasons stated in para. 23 this represents, theoretically at least, the* 
correct position.) 

The suggestion which we have made is that the amount of the- 
charges under (a) and (b) should be fixed at the time of the inaugura- 
tion of the Federation. The charges under (a) would gradually 
dimmish as the Central ** debt was gradually paid off by the- 
sinking fund. 

(hi) The funds to meet these ** Central ** charges would be provided: 
by the taxpayers of British India by allocating the requisite amount' 
from the proceeds of taxes on Income — this amount being treated as a 
first charge on sucJi proceeds. This arrangement may be described by 
saying that British India would provide the Federal authority with a 
sort of endowment fund ** to meet charges whieli, although they' 
have to be borne on the Federal Budget, are nevertheless proxierly 
attributable to British India. 

(■iv) Subject to the sums required bo meet these Central ** charges, 
taxes on Income-— inasmuch as they -would, according to present ex-- 
pectations, only be levied in British India— would not be Federal taxes, 
and their proceeds would be available for distribution among the 
Provinces. (For possible, methods for such distribution see footnote.*)' 

* Various methods would be possible for allowing the Provinces to parti- 
cipate in the taxes on Income. For example, they might be collected up tO‘ 

a rate which would safely coyer the amount required to meet the “ Central **' 
charge in the Federal Budget— (Hi) on a uniform basis for British India, 
and beyond this rate each Province might he left free to make surcharges cm 
its own share. Alternatively the taxes on Income as a whole (not merely 
'' personal ** Income-tax) might,, subject always to the prior charge in favour 
of the Federal Budget, be dealt with in the manner proposed hv Sir Walter 
Layton for his Provincial Fund.** 
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Expeiiditiii’e. 


Beceipts. 


Beserved, 


62,00 

Military 

• • 

1,63 

Political . 


2,63 

Frontier Watch and Ward 

,32 

Territorial and 
sions , 

political pen- 

,32 

Ecclesiastical 



Budget, 1931-S (in lakh of rupees). 


'Otherwise the status quo as regards revenue would be preserved. , In 
.connection with Income-tax, however, it is necessary to mention a speeial. 
•feature. The Provinces could have no claim to aliare in ' the proceeds 
of the tax levied in the .centrally administered a.reas, . or on. officers 
■ employed by the Federal or Oentral Government. These . proceeds, 
although in certain cases -some "■adjustments' of detail 'may he necessary, 
can properl 5 r be regarded as Federal -and are so treated in this memo- 
...randimi. Against .this an appropriate share ' of the collection charges 
'would have to be set o-.ff. ■ The gros>s ■amount. of tax on. the present basis 
is estiiiiated at a, bout 1 ci-ore "to be included, in “ Federal.” , 


^ (v) The Indian States v/ould also make a contribution to the Feeler a- 
■■tion tliroiigli their share of indirect federal taxation. In these circuiii- 
■staiiees naturally no cjaini -would arise on the part of the States for a 
•■share in tli© revenues derived from Customs and Sait under tli© existing 
arrangements, .which would be .applied- solely for the 'general purposes 
■of . the Federation. 


(vi) As a result of this arra-iigernent the Federal authority would 
be left- to depend on indirect taxes ■(Customs and Salt) -supplemented by 
Opium K:eceipts, ' Profits from commercial undertakings, .Currency pro- 
fits, and .certain payments from the Indian States,. . 

(Tlie point must be noted here that it may be argued on behalf of 
til© Indian States that, whereas the tax-pa.ye.rs .of British India w'oiild 
under this arrangement be contributing to 'truly- .federal .expenditure 
•only indirect taxes, -the tax-payers of the Indian States would 

b© contributing not only in this way, but also through direct payments 
and in certain other ways. This claim, and the possible adjustments 
w'hieh may have to be made to meet it, will be considered later. For 
the present the picture can be most clearly presented by assuming that 
the status quo as regards these iiayments will be preserved.) 

(vii) There would be no interference by the Federal Government with 
the internal taxation of the States for their own purposes, any more 
than with the British Indian Provinces’ taxation, within the limits 
permitted by the consti fcution ^ nor would States’ revenues be made 
liable for federal debt, old or newu 


25. All attempt may now be made to show how a Budget might work out 
■on these principles, taking the Budget figures of 1931-2 in tlie first instance: — 
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Expencliture. 

_ 

■ Eeeeipts. 


Unreserved* 


M 

Customs * • * • 

55,45" 

1,25 

Salt , • • • * 

7,05 


Opium ... * * 

' 2.16. , 


Bailwaj contributions , 

5,36 . , 


Payments by Indian States . 

,74 

,98 

Posts and Telegraphs • 

— ,49 


Taxes on Income (Pederal 



offices and in Federal tern* 



tory) • 

Gross 1,00 less ,04 



collection charges ,96- 


Interest on Gold Standard 



Beserve • • . • 

1,92.".' 

,51 

Currency . . . . 

,59'" . 

,2S 

Mint . . • « • 

,04: 

1,68 

General administration . * 



Audit .... * 


1,02 

Scientific Departments . * 


,35 

Aviation « 

« .... 

,08 

B.GXM.S., &c. 


,09 (net) 

Public Health Commissioner . 


,03 

School of Mines • ♦ • 


,18 

Grants to Universities . 


,17 (net) 

Agricultural Research, &c. . i 

' ■ 

,27 (net) 

Emigration, &c. . . .! 

. . • * 


Ports and Pilotage (should 



balance in long run) 

,36'^ 

,05 (net) 

Indian Stoxes^Department . 

* • 

,21 (net) 

Stationery and Printing . 

S' .... '■ ....... 

1,02 (net) 

Civil Works . • . . 


4,09 

Administered areas 

2, 14' 

,65 

Miscellaneous • . . 

,31 


Pensions, &c. « . . 

2,36^ 

2,36 


1 Contributions 


Interest .... 

8,77 y from 

10,99 


1 ** Central ” 12,13. 


Sinking Fund contributions 

1,00J 

6,78 

(should balance in long run). 


35,59 , 


88,72.- 

Total . 92,39 


Total . 88,72 : 


Deficit , 

3,67 
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Expendituie. 

: 

.Receipts. 


GentraL 







Reparations . • 


* 

1 

.,30' 


,77 

Taxes on Income ' • 

• 

• 

Proportionate cost 
of collection re- 
covered from 

Federal » ■ . 

,04 






OoHections Gross « 

16,45: 


1 




Deduct — 
to Federal * 

12,13 






to Provincial 
Fund . 

3,89 

. .77 

93,16 

GRAKD TOTAL 

t 

93,10 


Note. — The result differs from Budget surplus of 1 because: — 

(a) 66 has been transferred to Provinces for Accounts and Audit. 

(b) 8 from General Administration for U, P. scheme of separated 
accounts. 

(c) 2 on account of State Prisoners Acts expenditure debited to 
Provinces (as recommended by Round Table Conference). 

(d) 56 representing sale proceeds of Indo-European Telegraph De- 
partment has been ignored. 

(e) In addition, the Provincial Fund would have to provide in the 
first year about Rs. 1,14 lakhs on account of discount accorded on 
floating debt in the past year. 

26. The specimen Budget given in the preceding paragraph is valuable for 
illustrative purposes, but it is based rather on the past than the future and. 
it is obviously desirable to attempt some estimate of the position which will 
take account of certain changes and occurrences which must be, according to- 
present discussions, assumed as likely. For this purpose a second illustrative- 
Budget based on a forecast of the position that might be expected in the 
year 1934-5 has been prepared and is set out in the succeeding paragraph. 

The assumptions made in preparing this budget are — 

(1) That Burma will be separated (this is dealt with in more detail 
in the next paragraph); 

(2) #iat a Reserve Bank will have been set up, to which will pass 
the management of the Currency and the Reserves, thus depriving the 
Federal Government of these sources of income; 

(3) that opium revenue will have disappeared except for 15 lakhs 
from medicinal opium ; 

(4) that the tributes ’’ from Indian States will be retained as a 
receipt in the Federal Budget (this question is further discussed in a 
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(5) that the' revenue from .Customs will have .increased as a. result of 
usual expansion by S crores, but will be reduced by .544 crore.s owing 
to the 'Separation of Burma; 

(6) that the. Posts and Telegraphs Department .will be able, to work 
without loss though without profit. The; special; recei|)t from sale of 

■ the .Indo-European Telegraph Department in '1931-2 , isj of course^ 

■ omitted; .' 

■.■,' ■..: ' ' ...(7). that ordinary civil expenditure will remain the ..same as iii^l931-2j 
except that the expenditure on the census is omitted; aiici ir is 
assumed that the revenue and expenditure for the Mints will balance, 
instead of showing a loss as in 1931-2; 

(8) that the receipts from Income-tax wall not exceed their present 
figure of about 17 crores netj the assumption being thatj if there %vere 
a considerable increase under this head, the rates recently imposed 
would be reduced. We have to alloWj iiow'ever, for 2-30 lakhs of 
Income-tax receipts going to Burma. 

(9) Purely balancing heads, such as Ports and Pilotage and Light- 
houses , are omitted; 

(10) No credit has been taken for receipts from new Federal Fund 
taxation ; 

(11) No attempt has been made to forecast future military expenditure 
except that a saving of 2 crores has been taken as due to the separation 
of Burma. 

27. With regard to the separation of Burma, the assumptions made have, 
of course, no authority, but are based on certain preliminary calculations. 
Briefly, the main assumptions are as follows: Loss of revenue, 5-44 lakhs 
under Customs, 2,30 lakhs under Income-tax, 35 under Salt, 3 under Pepa- 
ration receipts (which, otherwise may be taken as having dropped to 27) and 
35 under tlie Eailway contribution. The principal reductions in expenditure 
to set ofi against this are : under Interest, 1,04 lakhs ; reduction and avoid- 
ance of debt, 75; Frontier Watch and Ward, 62; Pensions, 26; Customs 
expenditure, 13; Income-tax Department, 10; Audit, 7 ; and Scientific Depart- 
ments, 9. tinder Posts and Telegraphs there will be a saving to India of 
26 lakhs, but, as stated above, the assumption made is that the Indian Posts 
and Telegraphs Departments accounts will just balance. 

28. The illustrative Budget is then as follows: — 


Expenditure. 

— 


60,00 (net) 

Meserved* 

Military , . . 


1,60 

Political . • 



Frontier Watch and Ward . 

' ■'■'. «« .. . 


Territorial and political pen- 



1 '■ sionS.^v' ': ■■■ , *■ 

. . ».• " ' 

30 

;" 'Ecclesiastical. ; .. / 


54,12 






Expencliturc* 

— - 

Receipts, ^ 


Unreserved. 

: 



,8'0 

Giistoins . . ' . 



53,01: 

1,23 ,■ 

Salt , , , , 



6,70 


Opium . , , . 



,15 


Bailway oontributioa 



5,01 . 


Payments by Indian States 



,74 


Taxes on Income '(Federal) 


GrosS' 1,00 less ^04 





collection charges 

,96 

1,68 

General administrations 





Audit ' . , ' , ■ ' , ■ , . ' . 




M 

Scientific ' Departments . 




j34 

Aviation ' . * 




,18 

Grants to Universities . 




,17 (net) 

Agricultural Eeseareli, etc. 




,27 (net) 

Stationery and Printing 




,95 .(net) 

Civil Works . . » 




4,09 (aet) 

Administered Areas 



2,14 

,60 

Miscellaneous and other Heads 


.. . • 

2, 10' ' 

Pensions, etc, , ■ ■ 


2,10') 





I Contributions 


9,69 

Interest . • 


7,71 >■ from 





I ^‘Centrar* 

10,62 

6,04 

Sinking Fund Contributions 

• 

,SlJ 


29,43 



79,33 

Total , 83,55 



Total 

. 79,33 





4,22. 


Cenirak 





Reparations * 

• 



,67 

Taxes on Income • 


Proportionate cost 





of collection re- 





covered from 





Federal 

,04 




Collections gross « 

14,15 




Deduct — 





to Federal, « 

10,62 




to Provincial 





Fund . 

3,14 





,67' 


GBAND TOTAL 


84,22 


NoTE,“Th6 FroYincial Fiind wotild have to meet the accrued liaBility 
for discount ou ioating debt for the previous ^foar. 
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29,. Before proceeding to examine the conclusions to be drawn from tbo' 

' , two specimen Biidgets widiich liaTO been giren, it must lie emphasised that. . , 

these are in a sense of a pro forma character. They are based on estimates 
which tliemselres hare been based on past experience, and, so far as any 
.' forecast has. been given in the second Budget, this forecast has assumed ■ 
normal'^ development of revenue and continuance of the general fiscal policy 
h.. has hitherto- been followed. _An attempt will be made later_to. 

■consider liow the present economic crisis on the one hand, and. the possibility 
■ on the other hand, of changes in. .policy, may ^affect the position, but in the- 
' ■ meanwhile an examination of the tables as given may be of value. 

SO. The main point which emerges -from these specimen _ Budgets is that,. , 

. - as a result of treating -Income-tax receipts as available for distribution among, 

the P.rovinces — subject 'only to the 'deduction of a fixed sum to meet 
Central ” cliarges--a balance would be , released for the benefit of the 
.'Provincial, revenues while the Federal Budget would be left with a deficit. 

The sum available for the Provinces — against which it must be remembered 
that, according to our proposals, they will have taken over a charge of 
Es. 66 lakhs for Accounts and Audit— would have been Es. 4*1 crores on 
' the basis of the l'931-2 Budget ' and would be Es. S*'57 .crores o-n the basis : - 
of the 1.934-5 forecast, while the deficit in the , Federal Budget would have 
been Es. 3*88 crores on - tbe '.1931-2 basis and would be Es. 5*l-6 crores on 
the 1934-5 basis. The deterioration in the latter year is of course due to 
the anticipated effects of the separation of Burma and to the loss of profits 
from currency and currency reserves due to the assumed formation of a 
Reserve Bank, 

On the basis of the picture thus presented the chief practical points for 
consideration must be: — 

(1) Whether such a deficit on the Federal Budget could be met. 

(2) Whether the result arrived at is really fair to ail members of the 
Federation. 

As regards (1), if normal economic conditions can be assumed, it should 
not be beyond the bounds of possibility to meet such a deficit, partly by 
retrenchment in expenditure and partly by the imposition of new taxes 
to be collected from tbe whole of India, i,e,, the sort of taxes which are 
referred to later nnder the description of Federal fund taxes.’’ 

As regards (2), there are certain important questions which will have 
to he discussed when a detailed examination of financial arrangements is 
made. It must be asked in the first place, Is it fair that Federal 

revenues should have to assume liability for the whole of the administrative 
charges which have hitherto been borne by the Government of India?” 

This question may he stated in another form as follows: Will the new 

entrants into the Federation, ojis,, the Indian States, have a sufficient 
interest in the objects of such expenditure to justify their bearing, as 
members of the Federation, proportionate share in the whole of it?” 

This is a question which can hardly be answered according to any d 
priori principles. In order to provide an answer it would be necessary 
to examine in detail the purposes on which the money under each head is 
spent. It is clearly an issue on which it will be right to allow the Indian 
States the fullest hearing and to ensure them an impartial decision. If it is 
held that any part of the expenditure is so essentially attributable to 
British India that it cannot.: be regarded as being properly Federal in 
character, then the balance could be redressed by allocating a further 

portion of income-tax receipts to cover such expenditure. An arrangement 
of this kind would not involve any departure from the form of a unified ' 

Federal Budg^itj brit -iS' suggesf>ed v.that , it would really be inconsistent 
with the true federal?, spirit such distinctions in the Centra! 
Clovernment’s^ hoped that it would not be ' 

^ aewsary to introduce' as a purely transitory measure. 


mi 


A ^second fundamental qne'Stion which will undoubtedly' be raised, in tte 
constitutional discussions is whether, 'according to the .plan shown .in the- 
specimen Budgets, the burden of' finding revenue is fairly distributed, aniong; 
the members of the B’ederation, On this . question it could,, as has already 
been noted, J)e argued on behalf’ of 'the States that whereas the Britisir 
Indian Prorinces would, after 'Income-tax is removed, only, be contributing,:: 
to Federal expenditure through .indii-ect taxes, the States would be .eontri-, 
biiting, i.ii two ways,, first, indirectly through their share in indirect taxes,, 
such as Customs and Salt duties, and secondly, by the direct payiiients by 
Indian States, aniouiitiiig to Bs. 74 lakhs, which actually figure in the'- 
specimen Budgets given, and also by other methods which do not figure in' 
the Bud.gets,, e.p., .the present value of territories ceded, or capital payments'; 
mad© in the past, or the cost of the maintenance of State Forces which 
are available for Imperial purposes. As against this line of argument 
various considerations could be adduced from the British Indian sjde, as, 
for example, the value of the public works and other property which, 
according to the |>Ian proposed in an earlier paragraph, would be taken 
over by the Federal authority without any corresponding share of debt. 
Here again the rejoinder from the States might be that they have contri- 
buted through indirect taxation in the past toxvards the resources from 
which these public works and property were acquired. However, no attempt 
will be made to set out in full here the arguments and counter arguments, 
which might be advanced. This again is a subject on which the interests, 
both of British India and the States must be ensured a fair hearing and: 
an impartial adjudication. If as a result it is held that, according to the 
plan indicated in our specimen Budget, the burden would be unevenly 
distributed as between the Provinces and the States, then a proper balance 
could be restored in either one of two ways, either by appropriating in 
aid of Federal revenues an adequate portion of the Income-tax receipts to- 
represent a burden on the British Indian Provinces proportionate to that 
borne by the States, or by relieving the States of their special burdens, 
discontinuing their direct payments and compensating them for the contri- 
butions made in other w^ays. 

It may b© assumed that if an adjustment is considered necessary, the' 
pressure horn the side of the States will be for the adoption of the latter 
method. This would, however, still further increase the deficit on the 
Federal Budget, and thez'eby, perhaps, make it impossible to start the- 
new Federal Government on a sound financial basis. It would therefore- 
undoubtedly be izi-^^ferable that any adjustment made should, if possible,, 
take the form of continuing the payments by the States on the existing, 
basis, and balancing them by taking a proportionate contribution from 
Income-tax levied in British India. It is, however, useless to disguise the- 
fact that such an arrangement would not meet the claims of the States- 
individually concerned, and that although it might be fair as between 
British India on the one side and the whole body of the States on th€^ 
other, it could not he defended as an. equitable solution of the grievances 
which the particular States in question entertain. For the contributions 
to which these proposed adjustments relate are not made by the States as a 
whole but by individual States and in widely %mrying proportions to their 
resources. Only three or four States have ceded territory in the past as 
the price of protection— about 47 States maintain forces recognised as- 
being of actual or potential value for the defence of India, though in some 
cases the number of troops is exceedingly small. More than 200 States 
pay tributes and subventions, varying, from small amounts representing a 
minute fraction of their annual revenue to the Mysore subvention of 241- 
lakhs, which is locally regarded as a crushing burden on internal develop- 
ment and progress* 

31. No attempt will be inade in tliis memorandum to estimate precisely 
what the value of these claims of the States might be, but a few general 
observations on each class of claim may be of interest. An attempt is being 
mad© to estimate the present net value of the ceded territories. Th© results.- 


are not yet available, but, from tlie progress made, it appears tliarj if 
coiiipeiisaiioii to the States concerned were to be limited vo any ascerlaikeci 
gemiitie surplus ironi provincial sources of revenue, tlie fimineial eonseciiieiices 
to federal revenues would not be disastrous. 

Triliiitcs, or “payments by Indian States” as shovn in tlie foregoing 
specimen Budget, amount to 74 lakbs of rupees, but abcnit^ o lakhs ci 
them could continue to be demanded in any cose as representing i-iaymeiit 
for tangible assets which are still in the hands of the Stales concerned. 
The, loss from cliseoiitmuing genuine tribntaiy paymients would thus not 
exceed 70 laklis and might be considerably further reduced if it were found 
possible to accept a suggestion made below. It has further to be remarked 
that the objections of States to continuance of these payments would not 
be. based solely on the plea of their being supplementary to the ordinary 
scale of contribution by federal Units. There is the equally cogent plea 
tJiat these payments denote relations of a feudal character and that the 
States will admit no such relationshiir between themselves and the Federal 
Government. 


The annual cost of the forces maintained under the reorganisation 
scheme ” which replaced the system of Imperial Service Troox^s is in the 
neighbourhood of 24 crores of rupees. But the maintenance of such forces 
is voluntary, and as it seems impracticable to meet any claim by the 
States on such a scale under the scheme of Federal finance envisaged in 
this memorandum, the only possible solutions appear to be (a) to make 
corresponding reduction in the Federal Army expenditure accompanied by 
such measures as might be considered necessary to enhance the efficiency 
and reliability of these States Forces, or (b) to inform the States concerned 
that, as the maintenance of the forces in question is in no way obligatory 
on them or essential to^ the defence requirements of India, it is impossible 
to take them into consideration for purposes of federal finance. It might, 
however, be necessary to make some departures from the general principle 
in the case of State Foi’ces to which definite and important functions 
have been assigned under the existing dispositions of the General Staff. 

On the other hand there are numerous instances in -whidi States would 
not, unless existing arrangements were altered, be making their contribu- 
tions to federal resources on the same full basis as other federal Units. 
This fact arises out of the favourable position occupied by maritime States 
and Kashmir in regard to customs duties and also from the varying degrees 
of immunity from the salt tax which States capable of producing salt in 
their territories enjoy under agreements concluded in the past with the 
Government of India. There could, in fact, under the scheme of federal 
finance outlined above, be only two classes of “ deficit units ” in the Federa- 
tion. The first class would be the minor British Indian Provinces, which 
would have, for one reason or another, to be subsidised from federal revenues. 
The second would be the States who do not contribute on the same basis 
as other Units through customs duties or the salt tax. So far as the “ minor 
Provinces ” are concerned the charging of a deficit to Federal Provinces 
can in the most important cases be justified on special military and political 
grounds especially North-West Frontier Province and Baluchistan). 

But as regards the States it is obviously desirable that these deficiencies 
^should be remedied by any i^ractical means that can be devised. One method 
which might in practice go a long way towards solving this problem’ 
would be to set off against each other the two contrasting sets of claims, 
Say, the failure of a- -State to contribute its proper quota under 
customs br stlt might be regarded as redeemed, pro tanto, by the present 


valiM of military or' territorial, ’wWeh it 

^ federal Units. Even 

trilmtfw TmixKfc 1* jilfeliimA. j^^ture, if all suspicion 

^ and Federal Government could 
? -fco the Crown, wbicli wo.nld 

|^,a'n^t^;-:«|,gr<s^;' 'It may well be 


tributes might he • 
bf, ffstdal rSatifnsf 
hb Infolded, TliW., 
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that alon:^ tliese lines the Federal Structure Oominittee will ' discern an eqni-' 
table ^solutloii of the sireater, pa'i*t- of-tliis difficult problem/ and' coiikl adopt 
pripeiples the detailed application 'of 'Wliich iiiiglit. be deft' tc^ some tribunal 
wliicli would eoniinand the conMence of. all concerned. 

Wimterer solution maj-.be 'linally 'adopted; it is, reasonable that account ' 
should he taken of the practical' u'eqiiiremen.ts .of the Federal Goyernment. 
If substantial adjiistnients 'in favour', of any State had to be made in full, 
iirunedintely on the inaiigiiration ox the 'Federal Co'nstitution, , the faiancial' 
position of the Federal Government might be unduly strained. If, therefore, 
an^ adjustment has to be made ' it m.ight-be arimnged that the process of 
adjiistiiiejit should he spread over an - appropriate period of years so as to 
give the Federal authority a chance to build up its linanciai position. 

It is hcdieved that it is only by the methods indicated above, he., by 
olTering to States a fair settlement based on the special circumstances of 
individuoi cases, that several States of the first importance could be attracted 
into thc5 Federation. Moreover^ it xvould otherwise he impossible to say 
to States with financial grieirances that Federation is the only remedy for 
such grievances. Such a reply would be unjustified unless the terms of 
federation admit of reasonable adjustments of equitable claims, and, if 
adjustments are not made as a part of the terms of entry into federation^ 
it is possible that they may nevertheless eventually have to be made in 
some other way no less embarrassing to the federal finances. 

3*2. The points which have been referred to in the preceding paragraph 
are obviousht matters for discussion at the Conference and eventually for 
detailed examination as part of a thorough financial enquiry. It suffices 
for our present purpose to have called attention to the main issues for 
adjustment. In the meanwhile it is felt that it ought to be possible 
to provide a practical scheme which is consistent with the general idea 
advanced in the first two paragraphs of this memorandum, viz,j. the elimina- 
tion of any distinction between Federal and Central finance^, involving 
separate funds, separate budgets and consequent allocation. 

33. The scheme as explained up to this point would leave the Federal 
authority practically dependent . for meeting its expenditure on revenue 
'■'from': — 

(a) Customs. 

(h) Salt. 

(c) Opium (a disappearing item). 

(d) Surplus profits, after meeting interest charges, of commercial 
undertakings. 

(e) The Government’s share in the Beserve Bank profits. 

(/) Contributions from States. 

Items (c), (d) and (c) are doubtful items, and in any case, not of major 
importance. Item (/) is debatable for special reasons dealt with in the 
immediately preceding paragraphs. The result would be that almost entire 
reliance would be placed on revenue from Customs and Salt. Quite apart 
from the general considerations afecting the future prospects of customs 
duties which are dealt with later, it is clear that this plan of taxation is 
of a restricted and rigid nature and that there is no margin of elasticity. 

On this ground it will be necessary to look for new sources of revenue 
to provide the necessary margin of financial strength to the Federal 
authority. It must be accepted as probable that if the plan of Federal 
finance involved demanding from the Indian States any surrender of their 
existing sources of revenue,, it would, be. unlikely that such a plan -would 
command general consent. It is therefore important to devise new sources of 
revenue which could be tapped without interfering with the existing systems of 
States’ finance. Such sources, might be found in certain articles of general con- 
sumption such as matches and posmbly tobacco, either by the imposition of 
excise duties or vend fees, or by the establishment of some form of federal 
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monopoly. It is suggested that a “ Federal Fund ” might be ^created in this 

'way ill© taxes or profits collected, from tlie consnmptio,ii of siicii articles, being 
collected centrally and distributed _ to all members of the Federation p«r 

■cupitd^ ' unless required for , balancing tbe Federal Budget, Many , of tne 
Indian States, dioweverj a,lready tax tobacco and for this reason if' may be 
ifoiind necessary to. make taxation of tobacco- a source of provincial revenue. 
■'Salt also'miglit be treated as' a Federal Fund tax, and if tbe growth of,, 
federal revenues from, Gnstoms or a reduction in, expenditure rendered, this 
possible, it conld gradually be distributed to all members of the Federation 
in the same way. 

■ A sx>ecial .difficulty, in , providing .for elasticity' .arises from, the fact that 
the other main, source ...of, taxation — ^Income-tax^ — ^will^not, unless there' is -'a 
change in the policy of the Indian States, he applicable to the whole of 
India". If it were not for this difficulty an obvious way of providing 
elasticity for the Federal Government would he to give that Government 
powers to levy a surcbarge on taxes on income. It might, of course, be 
provided that this should" be done as between the Federal authority and 
the British Indian Provinces, and that proportionate contributions should 
be levied from the States on some other basis acceptable to them, though 
tills would introduce a serious lack of uniformity in the arrangements. It 
■sbould be mentioned that at present Pule 19 of the Devolution Pules permits 
the levy of a contribution from any Local Government in case of emergency 
with the sanction of and subject to the conditions approved by the Secretary 
of State, 

One further matter may he referred to here as illustrating the need 
for retaining in the Constitution some elasticity for the Federal Government's 
finances. It has been indica,ted in a separate memorandum that following 
the development of policy in many other countries, it may be found desirable 
an the future for the Federal Government to assume powers of control 
over the major road systems of the country and to finance their construction 
•and maintenance. In that event it might be necessary to provide that all 
forms of taxation of the motor trade (some of which are now provincial) 
should he available to the Federal Government. 

The method by which Federal Fund taxes should he divided among the 
units of the Federation would also require consideration. The paramount 
necessity for elasticity for the finances of the Federal Government, having 
in view the importance of the interests which depend upon it, would indicate 
that the conclusion must be (a) that Federal Fund taxes should primarily 
and unconditionally be at the disposal of the Federal Government ; (h) that 
iihe proceeds of such taxes should only become available for the units of 
the Federation when the Federal Government is satisfied that it can make a 
permanent surrender of the whole or a portion of the proceeds of such taxes. 

34. It has already been pointed out that the analysis made in the specimen 

Budgets set out in the preceding paragraphs is in a sense of a pro fomid 
character, being based on past experience rather than on future probabilities. 
It has been directed mainly to one object — ^the illustration of the possi- 
bilities of a anitary Budget. In order to provide an estimate which is 

more in touch with realities, it is necessary to take into account two 

factors : — 

(a) The present economic crisis and the slump in prices for all 
agricultural products. 

(h) The possibility of change in fiscal policy and the operation of 
causes which may affect customs revenue— particularly the develop- 
ment of a protective effect in the case of certain of the existing 
' ' 'customs duties. 

35. As regards (a), t® the extent that the fall in prices is permanent, e.gr., 

if it is necessary to assume, a price level which is perhaps lower and 

^certainly not higher than the pre-war level, it will be necessary to recast 

the prevailing ideas as to the present financial position of the Government 
4)f India. This, however, is a necessity of which account would have to be 
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^caken in any ease. It lias iiotliiiig to do 'With tlie fortlis coming constitu- 
tional eliarigej nor lias it any special connection witk the idea of Federation, 
It indicates a proMem wMch the Go¥ernmeiit of India would hare to face, 
^iid is not a problem of Federal finance as such. A fail in normal reyeime, 
due to n> fall in the value of Indians ' production and piireliasing powei'j, 
iToiiid normally have to he met 'either by the de^^elopnieiit of new sources 
of taxation or by retrenchment in expenditure. According to present indica- 
tions it would appear prudent, to make provision for a permanent fall in 
■revenue, and it will be for the.; Government of India to devise peniianesit 
■ziieasures for meeting it. Before the' time com,e,s for the discussion of a 
practical financial plan it will be necessary to furnish carefully prepared 
estimates of the revenue and e.xpenditure to be e.xpecteii in tlm openiiag 
yc-^a.rs of the new constitution, ' No attempt will be made to do this in 
the present memorandum, but a supplementary note will be forwarded when 
the revenue results of the first four months of the current j^ear are avail- 
able. Ill tiae meanwhile a general review of the past development and 
future prospects of the two main heads, Customs and Income-tax, have been 
prepared by the Central Board of Bevenue and are attached as Appendices 
'to this meniorandiim. 

36. As ■ regards (b), .it is clearly necessary in planning a sclienie of Federal 
fmance to 'take into account the possibility that under the new constitution 
fiscal policy in.ay assume an aspect of more drastic and less ' discriminating 
protection, Apart from this, it , is also necessary to take^ into account 
■that' certain major elements 'in 'the present customs revenue may become 
■of decreasi.ng importance owing to the protective effects of the duties on 
■which they depend. Notable instances of this a,re the import duties , on 
sugar (estimated to produce over Rs. 11 crores i,n the present B'lidget) aii,d 
the import duties on cotton priece-goods. It is possible that devefopments 
-.affecting existing taxes and the intensification of protective policy might 
..seriously upset the bala,nce of the existing fi...scal system, e.g.., customs , revenue 
might decline while income-tax receipts might correspondingly increase. In 
this connection it cannot be ignored that, as has already been pointed out, 
■the reluctance of the Indian States to come into line with British India as 
regards Income-tax may prove a hampering factor in the future develop- 
ment of Federal finance in India, In other words, in order to provide a 
properly balanced system of finance for the Federal Government, it would 
•appear on principle desirable that the Federal Govenim,ent should be able 
•to rely to some extent at least on the expanding possibilities of sources of 
• direct taxation such as Income-tax, 

^37, It is not profitable at this sta|;e to do more than call attention to 
•this last-mentioned factor, and as has already been indicated, no attempt 
■will be made in this memorandum to translate into figures the adjustments 
which may be necessary to meet the possible changes referred to under (a) 
and (h) above. What can be said at present reduces itself to the follow- 
ing general statements. 

As regards (a), it will be necessary for the Government of India by 
-some means or other to adjust- its present expenditure to the probable 
future level of the existing sources of taxation, which, according to our 
proposals, are to form the mainstay of Federal revenue, "if this is not done 
the Federal authority cannot be set up on a sound foundation, nor could the 
■Indian States be expected willingly to join the Federation. 

As regards (b)? it will be for the new Federal authority to regulate its 
policy according to the need for providing a balanced Budget. If, for 
■example, protective import duties on a prohibitive scale are imposed on 
articles the import of which has_ in the past provided an important source 
of revenue, it will be necessary for 'the Federal authority to provide revenue 
from other sources* 

The point , which stands out from the above refiections is ' the necessity, 
to which attentjon has already been . cailed^ for the Federal ' authority to 
.’tiave some elasticity as regards sources of revenue. In fact, it seems clear 
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that it woiiM be unwise to adopt any form of constitution : which would' ■ 
periiiaiieiitly fix the financial basis for the Federation in a rigid and restricted' 

■ way. Time may bring about a change of opinion' in. the .States .about, .various-' .. 

.fo.rins of revenue, and necessity, may enforce great changes in 'policy . ; Soine- 
'' provision 'for review of the, distribution .of, sources of .pvenue' appears- 
' necessary.- For the ,iiiiiQ,ed'iate future- we .'have' made certa.iii , suggestions as- 
' regards " such sources in a proposal for- .the creation of Federal, fund- 
taxes.'’ -„Wliether it. would be possible-to add to tliese^such forms of taxation- 
' as death duties must be a matter 'for consideration. It /would . .appear 
necessary- that these questions should receive closer consideration ,- in th©' 

- detailed' financial enquiry - which . should follow the settlement of a geiieral 
constitiitioiial plan. It 'is - of, the ;. greatest.. importance, that .these, 'matters' 
should be examined in a realistic waj’, so that nil parties may understand 
. .. ' what are likely to be the necessities of the future. 

38. Tv© have already referred to another. .possible factor which may affect 
the iinancial position of a future Federal authority, namely, the claims to- 
financial adjustments hy the Indian States. 

In making that reference we have dealt principally with one class of 
claims only, vi’t., the claims to adjustments in respect of direct payments 
and other ooiisideration given by certain States as a result of past treaties. 

There are, however, claims and matters for adjustment in other fields- 
-. also. ' 

It is not witiiin the scope of this memorandum to discuss in detail these- 
various issues. But, inasmuch as they must be adjusted before the financial 
position of the Federal authority can accurately be gauged, it is necessary 
to make some reference to them. 

Generally .speaking, on hehalf of Briti.sh India it can he argued that, 
whatever might be the claims to a favourable adjustment of individual 
States, the position hitherto has not been one in which on balance the 
Indian States have contributed more than what is a fair equivalent for 
the benefits which they have received, or, in other words, that the tax- 
payers of Bi'itish India as a whole have not been relieved at the cost of 
burdens inequitably imposed upon the States as a whole. But it is obviously 
necessary that the special claims and grievances of the States should receive 
fair examination as a x^reliminary to the constitution of a Federal authority 
or to the relinqiii.sliment by the British Goveniment of any part of the 
responsibility or fiduciary position which it has hitherto held in relation 
to the States. On the other hand, it is to be hoped that the States will 
reciprocate by taking a fair and broadminded view of the position. 

For the purpose of any examination of the claims of Indian States it is 
suggested that a distinction must be drawn between the following different, 
classes of claims: — 

(a) Individual claims of certain maritime States to specially favour- 
able arrangements in connection with which a difference of opinion 
hetw3eii tho Government of India and the State concerned exists 
as to the proper interpretation of existing treaties and arrange- 
ments (c.p., the case of Nawanagar and Baroda). 

It is suggested that these disputes should be settled independently 
of tile constitutional discussion and prior to any constitutional change 
ill the Gcvernmsnt of India. 

(h) The claims of those States which in one form or another- 
(Tribute, ceded territories, fe.) now make contributions to the 
Government of India. It is suggested that the general position as- 
^ ; regards* these claims must be considered in the constitutional discussions, 

’ ^ ’ ■’ thorigh'arrangeireiits'might be made for their decision by some sort 

of independent .arbitral ';'tribtoaL', ' 

, ; ‘ (c) The geWraV maritime States and Kashmir in- 

' ’ to their Federal expenditure. 



1297 


({■?) The geiiertil position, of ' States wliicli enjoy soiiie ineasnre of 
imiiiTiiiity in regarcl' to the Indian -Salt Tax. 

It is suggested' that' (c) 'and (cl) ' must he reviewed yiiicl adjristed 
as part of the.eorsti'tiitional discussions at- ilie ]'iOiiri':l llahu.* €c< iJerevee. 

,(e) The general claim. 'of the- States" to a share in iwluvi 
Fine], I as C list oins. and Srdt receipts., and-.. to participtTe io any ivethis 
accruing from 'll ailw ays, ' Coinage and Ciirrencw and oral Tele- 

graphs. 

It is suggested that this claim 'has hecoine inergc^d in the Feiknwl 
issue. 

As regards (c),.' the ..very peculiar 'position of the rjaAtiW'* liis 

-already been before the FederarpStrneture '■ Siib-Comiiiiticnn Tin? specnintni 
'Budgets which we have' given' ahoi?B' are drawn up on the basis of a ccn- 
tiiiimnce of the exis-ting. a.rraiigements, i.e., that the raaritimi? States 
retain Ui) customs duties on goods imported, for consiimptioii in ticnr crisii 
'territories and (I?) 'ahio 'in certain- eases a share of ilie duty o:i goods 
passing into British India., While existing treaties caiiiior be ignorcvl, 
it would of course be illogical ""to. 'allo'W the maritime u ew.er ihe 

Federatioii and still retain -both («) and (h) -for their own purpo^'es without 
making a fair coiitribiition in other . ways ' to. Federal rexemie-. 

39. The conclusions' suggested- by 'the considerations set out in the 
preceding paragraphs may p.erhaps. be stated shortly as follows: — 

There appears to be- no -reaso'n why a sound system of Fcnleral 'iiiiaiiee^ 
-noiiiiiiaiicliiig the. general agreement of all possible parties to the Federa- 
tion. should not be devised provided that—*? ' . 

'First, the -necess'a'ry adjustments referred, to uiicler iori in para. 34 
.are definitely made. 

Secondly, that the Indian 'States are not called upon, as a con- 
sequence of joining the Federation, to sacrifice iiiiy oi their previous 
■sources of revenue in order to balance the Federal Budget. 

Thirdly, that the 'Indian States are prepared to deal in a fair 
and broad-minded way with the settlement of issues aihsiiig out c>f 
' exist ill g treaties , 

Fourthly, that a reasonable agreement is reached ns to wliat viJl 
b© available as Federal Fund taxes ** so as to provide an adequate 
margin of elasticity to^tke revenues of the Federal authority. 

PiiB..T II. — Some Buhsidiary Finamial Questions, 

40. Foice^s of taxation. — One of the most important qiiesHoas which 
arises i'li any scheme for federal hnanee is the cleterniination of the respec- 
tive powers of taxation of the Central Covenimeiit ruicl the Uihis oi* tlip 
Federation. At present the Provincial O-overnments in British Tnclia. have 
powers of tubcation in connection with matters classified as ProvineialA 
subject, however, to the provisions of the Scheduled Taxes Pules. Those 
links specify in two schedules the matters in respect of which Local 
Crovernments and local ' bodies may legislate for taxation purposes without 
previous sanction of the Governor-Creneral, the consequence being that in 
all other matters previous sanction is required. Furthermore, No. 47 of 
the list of Central subjects in Schedule 1 to Buie 3 of the Devolution 
Buies classifies as Central*’^ all other matters not inclucied among 
Provincial subjects under Part II of the? Schedule.” The net result is 
that at present the residuary powers of taxation rest with the Centra! 
Government, and apart from certain matters specified by Statutory Buie, 
the Local Governments* powers- ,of legislation for taxation purposes are 
-subject to the previous 'sanction of the Governor-GeneraL In the Govern- 
ment of India’s Despatch' on' Oonstitutional Eeforms it was assumed that 
"the residuary_ powers of 'taxation 'would continue to be Central, but if a 
^federation 'is formed which' brings in new members, the Indian States, 
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wMcli '.liave iiidepeBdent powers- ■of taxation .witMii tlieir own territories 
the Eonncl Table Conference will no doubt re-examine , the question „nii 

light of the new, deYelopinents ill prospect. ; 

, If ^ the , decision of the Conference were to be that , in . these circumstances: 

the residuary- powers of taxation should belong to the Units of, the Federa- 
-tion, the ' list of , subjects^ reserved, as sources -of reYenne to^ the ' 'Federal 
,GoTernineiit .would presumably be specified . in the Constitution. , In that 
,.eYeiit/ so far as financial arraiigemeiits are- concerned,, there would be iic ■ 
need of any separate list' of “ Provincial subjects, and all that ^ need ■ i 

be specified in the Constitution wo'uld be the scope and ■ powers „ of .■ the 
Federal Covermiient. S-everal ■ practical, points w-oiikl,.' however, arise, ■ 
particularly the question of what control, . if >ny,, , -should be exercised , by 
the Federal Government. ^ .The position of ' the Indian States will inevitably 
differ ill .. certain respects from that of the Provinces. Many of the States,,.., 
for instance, already impose customs- duties' on their .frontiers p others'- 
impose Income-tax, but neither of these forms of taxation is universal 
among the States. Now although it may be theoretically desirable that 
there should be no internal customs barriers between members of the- 
Federation, and that Income-tax should be levied at uniform rates 
tliroiighoiit the Federation, it must be recognised that such an ideal arrange- 
ment could not be brought about withont the voluntary co-oi^eration of 
the Indian States, and that, while maritime customs and land customs on 
the frontiers of India'*^ -would become Federal sources of revenue, internal 
customs duties could still be imposed by the States under their inde- 
pendent povi^QTs. It would, however, be a retrograde step to allow the 
British Indian Provinces to impose customs duties on their frontiers,.. 
which wmuld have the effect of hampering internal trade and of iireju- 
dicing the Federal revenues from maritime customs. It appears desirable 
therefore that the Federal Government should have powers of control over 
the British Indian Provinces to prevent the introduction of such a policy. 

A second form of control — in some respects analogous to that just men- 
tioned — ^which it appears desirable to retain for the Federal Government 
is that over Provincial or Local taxation mainly in connection with 
terminal taxes or octroi for the purpose of safeguarding (a) Federal sources 
of taxation, and (t) international obligations. Similar control should bs 
retained over taxation in Indian States, provided that it does not infringe 
powers which they exercise at present. A third restriction might be added 
OR the powers of Indian States, Provincial Governments, or local bodies- 
to impose any taxation on property belonging to the Federal Government (ef. 

Section 125 of the Canadian Act of 1867 and Section 114 of the Australian 


Act of 1900). 

The above suggestions indicate the nature of the control which it might 
be necessary to retain even if the residuary powers of taxation were con- 
ferred upon the units of the Federation, the object being to give to the 
Provinces and to local bodies as free a hand as possible in taxation 
subject to a few overriding principles. The position vis-a-vis the States 
raises x^olitical issues which the Conference will no doubt consider. 

The necessity, however, of securing sufficient elasticity to the finances 
of the Federal Government, which has been discussed in" para. 33, has of 
course a most important bearing upon the question whether the grant 
of residuary powers to the Units of the Federation is practicable or 
desirable. 

41. Position of the Provinces . — Certain special points arise in connection 
with the position of the Provinces before the unqualified introduction of a 
scheme such as has been outlined in the .first part of this memorandum 
could be accepted. While the present economio depression and the sensa-- 
tional fall in the prices of agricultural products has created serious 
financial embarrassment for all the .Provinces, the degree of embarrass- 

_V',^^,;,'''^Bubject in each' ^suchr‘:sp^iat "adjustments as may perhaps ber-^ 
><■ States 


1299 


ment raries and difiieiilties of some' liave become extreme. The latest' 
information, which has been obtained ' after discussion with represen tatires 
of ail the FroriiieeSj is being' commnnieated separateh" and it wdl be one- 
of tilt’s matters for ccinsideration,- whetlier a special _Coiiiixiittee_ of Eiiciiiiry 
is necessary to suggest preliminary- ■ adjustments in order that- a!l the 
Provinces may start on their new career'' with' a' fair chance. Apart, how- 
ever, from tiiis major C|ue's-tion, of. a general adjustment, the following 
special matters will i’equi„re examination : — 

(1) Til© Finance .Departiiieiit have suggested -in the ineinorandimi on 
classihcatioii of subjects^ that -the logical developiiient as regards the ^atidii 
and account of Provincial transactions is that they should become ProTincial, 
This view is not inconsistent with a gradual development and with praetifinl 
arangeinents which might' be, made.- proTisioiially or even permanently 
ill agreement with the Provinces by irliieh in substance the existing arrange- 
rnent will continue, but it does mean that the ' ProYinces will pay for the 
cost of their own accounts and- audit. At present this is a Central liability, 
but it is important ' to ' create a direct interest on the part of the Provinces 
ill this work, even if the 'whole ' continues to be organised by the Central ' 
authority a>s at present. This ■ will be ■ achieved - when they have ^ to take-* 
over the cost. Such a transfer' will throw upon the Provinces an increased 
liability of about 66 lakhs, and in the present state of their fi,n.aiices it is.- 
hardly possible to expect them to meet this addition, to their charges. 

'It was , proposed in Sir Walter Layton’s sch6.me that an adjustment" 
should, be mad© between the Centre and the Provinces in respect of the ■ 
duty on imported foreign liquor in excess -of- 30 per cent, and ' comm.ereiaI ' 
stamps, the Central Cxovernment surrendering the ■ former,, estimated to-' 
produce about crores : of revenue, and taking over the latter, which- 
should yield an equivalent amount. , The "Government of India pointed out 
in their Despatch on Gonstitiitional Reforms that, while the total revenues 
from these two sources were roughly equal-, so that the interchange was a 
matter of indifference to the Central Government, the case was by no' 
means the same for individual Provinces, as the receipts in any particular' 
Province from the two sources might vary widely. An alternative sugges- 
tion would be that if the Provinces take over the liabilit 5 ^ for aceo lints 
and audit, they should retain the proceeds of eomniereia! stamps. The 
arrangeinens for the duty on imported foreign licjuor can be considered 
independently as a purely administrative matter. Considered as sucli, 
there is much to bo said for an arrangement of the nature proposed by 
Sir W. Layton which followed the Government of India’s own suggestion. 
The details, however, are cornpdieated and are still under oxaniination with 
the Provinces. The matter is of little constitutional importance, but, if* 
as is ^ hoped, a satisfactory ^ scheme can be w'orked out, some additional 
hnaiicial help might be provided in this way for the Provinces as a set-off 
against the liability for accounts and audit. 

(2) In para. 62 of the Gcn’ernment of India’s Despatch on Constitutional 
Reforms, it was nointed out that the Provinces at present receive under’ 
Devolution Rule L5 a share (at three pies in the rupee) of the tax upon 
new incomes brought mider assessment in any year as compared with the 
basic ^ 5 ’ear 1920-1. Under this arrangement, which was intended to beiieit' 
the industrial Provinces, the most unexpected results have occurred (see 
the Table printed on page 60 of the Government of India’s Despatch). 
Bengar and ■ Bombay have received ' nothing : whereas Burma, Assam, 
Madras, and Bihar have received considerable and increasing sums. The 
practical difficulty in merely wiping out this arrangement and starting 
with a clean sheet is that for small Prmdnees the loss of this revenue, if 
not compensated by any immediate distribution of Income-tax, would be a 
serious matter, and so far as Assam is concerned would completely dislocate 
her inances. If there is to . be 'no, general reacljiistment and so far as 
possible the stahis quo is 'to^ 'be, adopted, it might be the best plan to 
continue the assignments as on ,;the last , year (or last three-year period) 
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lief ore the 'date of Federation, 'until they , are absorbed in the release of 
Income-tax by .the Centre 'to the Provinces. 

(3) A decision will have to be arrived at as regards the proportions in 
which the various Provinces will ' share in the Income-tax surrendered. 
'Sir Walter Layton’s' proposals contemplated only the surrender of personal 
income-tax,” and the' proportions in . which the 'Piwinces , would share 
in a distribution on this basis are given approximately in 'para. ; 66" of, the 
Coveriiiiient of India’s' Despatch on Oonstitiitional Beforiiis. , On " the whole 
it. appeot's best to adhere to this basis of distribution,, for dealing with 
.any share of the ta,xes' on income which is likely to be , available .for, relin- 
quishment to the Provinces. The amount",. .so available will for many 
years to come reiireseut only a ininor proportion of the total revenue from 
tl'iis source, since the existing, liabilities f or ■ pre-Federation ■ iiiialloc.ated debt 
and pensions ' v-ill only gradual^ diminish; that is to say, it will be very 
many years before the anioiint which is available for distribution will be 
more than tlio amount calculated on the basis of personal Income-tax. 
Wilde this basis of distribiition is suggested, it is considered that this is a 
matter on which the Provinces should be given an opportunity for ex|>ress- 
ing their views, and if a special financial committee is to be appointed 
this cjiiestion might be specifically referred to such committee. 

Ill dealing with this subject it is necessary to point out that the 
distinction between personal ” Income-tax and general Income-tax is 
in a sense misleading. Strictly speaking, ail income may in the end 
become personal income, and the whole of the taxes, which are now, under 
the Indian system, included as taxes on income, may become personal 
income-taxes ” with the sole exception of the Super-tax payable by com- 
panies, which is really a corporation tax. Apart from this, the diference 
in any year between the total taxes on income and that amount which can 
be regarded as personal Income-tax in India would represent the tax on 
the undistributed profits of companies and on that iiortion of the profits 
which is distributed to pei'sons not liable to Indian Income-tax, but from 
which tax nevertheless is deducted at source. When the position is fully 
analjvsed in this way it appears that rather too much was made of the 
distinction in Sir Walter Layton’s proposals. ^ Moreover, if too great 
reliance is placed on this distinction for working out a practical scheme 
for distribution as betw^een the Centre and the Provinces it may lead 
to really embarrassing results. Thus, for example, it might happen that 
in some particular year the total body of companies in India might retain 
undistributed a very largo i>roportion of their profits earned in that 
particular year and transfer these to reserve, and that then in a subsequent 
year when profits were low, substantial dividends might he paid from 
these reserves. In such a case, if the scheme of distribution were an 
allocation of personal taxes on income to the Provinces and of the balance 
. of taxes on income collected to the Centre, the Central authority would in 
the earlier 5 'ear, in the hypothetical instance given, have retained a large 
share of the tax, v/hile in the later year it might have to distribute to the 
Provinces as tlieir share in personal ” Income-tax a larger amount than 
was actually earned in that year, so that the Centre itself might be actually 
. out of pocket. Nevertheless, as affording a rough and ready basis for distri- 
bution among the Provinces, the classification of part of the taxes collected 
in any year as personal income-tax ” is one of value. 

42. Borrowing hij the Units of the Federation, — The horrowung of Pro- 
vincial Governments at present is governed by Section 30 (1) (A) of the 
■ Government of India Act and the Local Government Borrowing Rules made 
under this Section and by Devolution Rule 25 regulating advances by the 
Government of India to Local Governments. The actual practice and the 
terms on which advances are ordinarily given by the Central Government to 
Local Governments have been set forth m the rules governing the Provincial 
Loans Fund, which have received the approval of the Secretary of State 
in Council, and have, therefore, to some eitent limited the fuller powers 
jwMch the Government of India enjoyed' tinder Devolution Buie 25. 
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The position regra'cling the Indian States is 'set forth in the GavoY "va u) 
of India, Foreign and Political Department Resolution No. F. 170 IF 25h 
dated the 20tlx May 1930. the relevant portions of which are gi\*eii he!«nr; — 

‘h'l) It is Tei'j" desirable ill the .interests-. of the G.overnraeiit ol lvd:\ 
and in its own interests that' a- State intending to issue a public* loan 
slioujcl give information- beforehand of its iiiteiitioii to do so, in ordtu* 
r.o .gi^’e the Government of India an opportunity of ofiering frieiiilly 
advice on the subject, if 'necessary. This will not apply to tin) case 
of short loans for tenipora-ry' purposes only from banks reccgni'Cil for 
this purpose by the C4overiiment- of India..- 

“'(2) European British subjects are already legally rorl.>iclc!.eii to iuakc 
loans to Ruling Princes .-and Chiefs without the previous conNeiit iii 
writing of the Secretary . -of State in ' Oouneii or of tfie Goreriior- 
Genernl in Goniicil or. of-a . 'LGcal flovenimeiit. The previouis coii- 
c'lirreiice of the Government of India is ' required by States eutei'ing 
into loan transactions with alien persons or iirins. Tlie term ‘ tilieii 
is not applicable to British Indian subjects or subjects of other TTidirai 
Stat9s„-~- 

Loans by one. State to. a'liother recpilre . the ecmseiit of the- 
Ghjvernment of India.*'’ 

The Indian States, therefore, have the' right 'to. issue public loans in India 
W’itlioiit the sanction of the Gove.riimGnt of India, ■ but they caniioi issue-' , 
external loans witliout the sanction of .the Secretary of -State. The Pi'ovincial. , 
€4overiiinents, however, have to obtain the sanction of the Governor-General 
ill Council for loans raised in India- and of the Secretary of vSta,te for loans - 
raised outside India. 

The position which ' w*ill arise after .Federation raises important -polities.,! 
as well as financial issues ivhieli wull need full discussion at the Conference 
and further examination in detail by a special Finance- Goinmittee, They 
can only be lightly touched on here. 

The position was fully dealt wdth in the Report of the Statutory Com- 
niission (VoL paras. 189 and 311) and in the Goveriioieiit of India 
Despatch on proposals for Constitutional Reforms (paras. 54 and 68). 

The views expressed in the latter need no modification in substance- It 
is nicwely necessary to consider rvhether they have in any respect to be 
modified or expanded having regard to — 

(a) the plan of responsibility at the Centre; 

(5), recent - expe'rxence ; - 

(c) the plan for an all-India Federation to include the Indian States. 

Some account is taken of these questions in the following remarks, which 
are not intended to be exhaustive and must be read together with the 
fuller examination contained in the passages from the Statutory Coiiiinission's 
Report and the GoTerninent of India Despatch to which reference has been 
.uiiade above,. 

fl'l €o-ordutation of hofrowhig . — ^Tlie very great importance of this, iji 
the general interests of the Federation, was emphasised in the passages 
referred to. In the absence of such co-ordination the public issues of the 
Ihiits and of the Federal Government might not be regulated so as to 
obtain the required Fund-s at the low^est possible rate of interest and the 
burden of the debt charges of the Federation as a whole might become 
unnecessarily increased. As the loan operations of the Federal Goveriiiiieiit 
will be on a much larger scale and of much greater importance tlian those 
of the Units it Is only reasonable' that some powers of control sIioiiM be- 
reserved to the Federal Government. The powers statutorily given to tlio 
Federal Government could take the shape of prefectly general control, but 
in practice such’ control should ho] limited to safeguarding the credit of the 
Federation. A possible arrangement would be to have a set of standard' 
regulations, similar to the present Local Government Borrowing Rules,, 
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■which, would lay down tlie ' purposes for whicli nnits of tlie Federation migkt, 
'■■"Ordinarily. borroWj and provided that the declared purpose was within, the 
•scope of these RegniatioiiSj the,, grant or refusal of saiption slioiilcibe decided 
■on considerations' of the general monetary and credit situation and,, of the 
.general financial policy and position of the Federal Unit. concerned. .In order 
that the.^ Federal .Units might be in a position to meet without,,, difficulty, 
■ or delay a temporary shortage of funds, they, could take ways and,' iiie',ans 
■advances from the Reserve 'Bank and the .Imperial B,aiik of India without, 

• obtaining the previous sanction of the Federal Government. 

(2) Past experience has shown that' the 'Provincial Governments ' can 
usually borrow more cheaply by taking loans from ^ the Provincial Loans 
Fund than by fioating their own public loans, and in recent years it has 
become the normal method for the Central Government to undertake all 
public borrowing and to distribute a part of its borrowings to the Provinces. 
The experience of these years, and of the last year in particular, has, however, 
indicated cei'tain real dangers which are inherent in this system. The present 
position of several of the Provinces shows that, if a Provincial Government 
is running at a deficit, the Central Government is practically forced to 
finance such a deficit. Though the Central Government could refuse to 
finance a deficit permanently from the Provincial Loans Fund and insist on a 
Provincial Government borrowing directly from the public such a line of 
action has never actually been taken. It is essential that if borrowing by 
the Provincial Governments from the Provincial Loans Fund is to continue 
it should be less automatic and that refusal of loans from the Fund should 
not be regarded as exceptional. It is important that Provincial Governments 
^should be made to feel their own responsibilities, and nothing will bring 
the realities of responsibility home to them so much as a loss of credit which 
makes it impossible for them to borrow on their own account. Some alteration 
is therefore called for in the present system. 

(3) In considering a practical scheme it must be remembered that the 
greater the control exercised by the Federal Government over borrowing by 
the Units of the Federation, the stronger wonld be the implication that the 
■Units can look to the Federal Government to help them through difficulties. 
There are dangers in carrying the tutelary role too far. 

Taking into account these conflicting considerations, it is suggested that, 
■on balance, co-ordination of loan policy should, at least at the outset, be 
regarded as of major importance, but that restriction on the Provinces’ 
freedom to borrow on their own ci'edit should not be pushed to extremes. 
An arrangement containing the following features is put forward for con- 
isideration : — 

(a) A retention of general power to control and co-ordinate Provincial 
borrowing by the Federal Government. 

(b) A continuance of arrangements on the lines of the existing Pro- 
vincial Loans Fund — ^but with a tightening of control. For example — 

(i) if a Province has to take a loan to finance a deficit, no further 
loan from the Provincial Loans Fund should be made until the 

deficit loan ” has been repaid; 

(ii) there should be some scrutiny of the general financial position 
of a Province applying for a loan, and loans should be refused if 
that position is unsatisfactory. 

(c) The ultimate power to decide whether a loan is to be granted to 
rest with the Finance Minister of the Government of India working 
with a Board of Loan Commissioners. (Of. para. 68 of the Govern- 
ment of India Despatch, page 69. The fact the Finance portfolio in 
the Central Government is, according to the conference plan, to be 
rheld by a responsible Finance Minister may modify the views of the 
Provincial Governments as recorded bn pages 69 and 70 of the Govern- 
ment of India Despatch, and strengthens the reasons for the immediate 

''".‘i;. ^appointment of 'a Board of Loans ‘wmmiisioners.) 
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(d) Ail Provinces to keep their own halances indepencleiitlj with tto 

Heserve Bank. (See below, para. 43.) , , 

(e) All Provinces taking ■ advantage of the Provincial Loans Fiiiicl 
arraiigeinents to submit ' their accotmts ■ to an audit by the Aiiditor- 
Oeiierai of India. This need not be more than a light tesu audit, 
sufficient to satisfy the Auditor-General — ^ 

it) that the accounts are kept in a form sufficient to, exhibit the 
true financial position;. 

(ii) tlia;t they are accurately kept. 

It is not impossible that in the working of such arrangements a ^definite 
CGiifiiet might arise betwen the Finance Minister and a particular Province. It 
would then be open to such a Province to .withdraw from the Provincial 
Loans Fund arraiigeiiients and stand on its own. credit. But even after 
this the Provinces would ■ still have to abide by some .general .regulations 
regarding hoiTowiiig. 

As regards the Indian States, it is not possible at present to suggest 
more thirn that they should be allowed to become voluntary adlierents to 
the Provin.ciai Loans Fund ■ arrangements, in which case they would siibinit 
to all regulations applicable to the Provinces. ' If find that it pays ■ 

them to borrow througb, the Provincial Loans Fund, they may be expected ' 
to submit to the closer regulations and supervision which would be a condition 
of..,, their adherence, 

43. Balances of the Federal units, — ^In para. 69 of their Despatch on 
Clonstitutional Deforms, the Government of India accepted the reconniienda- 
tio.iis of the Indian Statutory Co,mmission that any change in the present 
arrangements might be postponed until a Central Bank is created and that 
the Government of India should perform the service of banker for the Pro- 
vincial Governments on a commercial basis and should not attempt to make 
undue profits out of the business.,.: The Conference will no doubt consider 
whether the prospeci of Federation requires that this question should be re-* 
■examined, ■ . 

The Indian States, of course, keep their own balances. Under a Federal 
system comprising both Indian States and the Provincial Goveriinients, it . 
.might be held ii. 2 idesir.u.ble for the Federal Government to perform the service 
of banker for some Unite of the 'Federation while leaving other Units to 
make their own arrangements. The'.; only Funds available for linancing the 
ways and means of the Units woukl'be Federal and objection might be raised 
to the einployinent of Federal Funds'- for financing the operations of certain 
Units only, even though aiTange'ments might be made so that the Federal 
Government would jnake a reasonable profit out of the business. Moreover, 
the maintenance of separate balances by all the Units of the Federation would 
undoubtedly tend to increase the sense of financial responsibility of the 
Units, as the necessity for finding the actual cash to finance their administra- 
tion would at once bring home"- to- the. Unite the effects of their financial 
policy. On piunciple, therefore, there-. is : much to be said for the maintenance 
of a separate cash balance by each Unit of the Federation, A scheme for 
the separation of the Provincial balances was drawn up in 1924, and it may 
be said that the separation could be effected without any serious administra- 
tive difficulty. The most important argument against separation is that it 
■would be more expensive as the total amount of money Iving idle would 
obviously be considerably larger than at present. 

44. OtMr points, — On the assumption that the Lower House will be the 
House in which expenditure is voted and taxation initiated, it will clearly 
have to be fully representative of the Federation. A point to be discussed 
is whether the" whole House will vote on all the expenditure and all proposals 
for taxation, or whether a Committee of the House representing the 
British Indian Provinces only, will '■ vote on CentraP^^ expenditure and 
: taxation . Bills ' affecting British Indian Provinces only. ■ This point' was 
touched on in the Bound Table Conference discussions and is referred to in 
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the quotation from Sir B. N. Mitra'. given in the lootnote to para. L, out 

the small content of the subjects which from- ■ the Budgetary uoint ol view 

can. be classified as Central makes the point of perhaps less iiuportauce tlian 

it .was assumed to,, be then. Since the- debt and pension liabilities are ot 

.a 'contractual character j , there ivill^ .ill fact^- be very little votaMe ' central 

"expenditure 'except .the cost .of the Income-tax, D.epartmeiit, nor any money 

bills except those imposing Income-tax. Considerable enrplin sis was. moreover. 

laid at' the Conference upon the united responsibility of the Federal Executive 

for all purposes, because all sections of the Federation would inevitnlny lie | 

concerned in the possible defeat of the Government on any of tlieir proposals. 

Ill such an extreme instance the members of the House representing the States 
could not wholly stand aside. Aithough therefore it would be possible to 
devise arrangements by which portions of tlie House would sit in Committee 
to deal with matters of British Indian concern, this, it is suggested, could 
hardly take the form of a rigid constitutional provision and might, if fcuud 
really necessary or desirable, be dealt with by convention. 

45. One other matter may be referred to in conclusion. The present 
arrangement by which the duty on salt, the maximum postal rates and the 
rates "of Income-tax and Supe?>tax are voted annually in the Finance Bill 
in addition to any items of new taxation in respect of customs might perhaps 
be reconsidered. ' After these rates have been voted once by the new 
Legislature, it may be held that an annual Finance Bill is unnecessary unless 
there is to be some change in the existing rates of taxation. 


APPENDIX IL 

MEMORANDUM ON THE PEINOIPLIS OF FEDERAL FINANCE 
PREPARED FOR THE LORD CHANCELLOR. 

(This Memorandum is not in any sense an expression of the views of 

Government.) 

T . — Amalfi ennaiion of Federal and Gentrul Finance, 

1. One of the provisional decisions reached at the Conference was that 
futui’e Federal loans should be Federal, and that the existing Public 
Debt should be Central. It is doubtful, how’ever, whether it would be 
practicable to give eifect to this recommendation, as, apart from the fact 
that Central revenues would not be sufficient to cover the service of the 
existing debt, it is clear that such portion of the debt as is covered by 
assets that may be taken over by the Federal Government should be treated 
as Federal. The Government of India have made a careful analysis of the 
Public Debt (sterling and rupee), which amounts to 1,178,57*70 lakhs, and 
on the assumption that the Federal Government should take over with any 
particular asset the liabilities attached to that asset, and should also assume 
debt liability under certain other heads (loss on silver, share of discount I 

and balance of commuted pensions), it is calculated that the interest-bearing 
debt which should he shouldered by the Federation amounts to 1,001,20*25 
lakhs, the balance of 172,87‘45 lakhs remaining a Central liability. On this 
basis it is suggested in the Government of India's memorandum that there 
should he a single Federal Budget in which a pro forma distinction should 
be made between Federal and Central charges, the latter to include the 
service of the debt allocated to Central, a portion of accrued superannuation 
allowances and pensions, as well as any other charges (to be determined) 
eventually classed as Central, These items would form a first charge on 
the' Income-tax receipts of British India, the balance of which would be 
distributed to the Provinces. One feature of the scheme is that, as no 
Central debt will be incurred - iii. the feature, and as an apnual provision 
for debt reduction < would b^ made^'-bh#-' Central debt would in course of 
time disappear, - . r/'. « 
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2. Ifc may be asked wiiy, iiaving gone so far, we slioiitd not go a step 
■■fan her and break down completely the distmetioii between Federal and 
( en.iiil fiaaiieer It this could be done, and if ainolgrainitiou could ^ he 
■eih'cted -without prejudicing the interests of anj’ iiieiiiber of the Federation, 
no! only would there be an ' immense gain in simpliheation, luit iiuponiuut 
pcsiitirai results might follow. The Federation wvouid stand for Jiiclia and 
a piws'bic hoinve of friction in the future between British India and the 
Stiites vroiihl be removed, for so long ■ as. the distinction beiwecii Federal 
and Central receipts remains, 'a ■con'fiict of interests is bound to arise when 
it hecoines a C|iiestiosi of imposing additional taxation or of reducing existing 
taxation. Further, so long as there is a distinction between Federal and 
•Central iiiiaiiee it would, in practice, scarcely be possible for a State b-urh'-ei 
to beeoiue Finance Minister.-. 

3. In antic-tax. —All initial .difficulty 'standing in the w^ay of ainalgainatioii 
hies in the fact that Income-tax ' is collected in British India only. 
Assiiiiiiiig, as we .may, that income-tax legislation should be passed by the 
Federal Legisiatiiie, and that the tax should be 'collected by Federal agency, 
it is suggested that the whole of the net proceeds should at once be credited 
to the Proviiiees, the distribution to be made on a basis to be determined, 
even tliough. as part of the financial settlements to be made between the 
Federal Government ' and the Provinces these proceeds, wlio.lly or in part, 
were returned in the form of contributions to tlie Federal Governnieiit to 
enable that Govern,inent to meet its obligations. If this were done, I'neoiiie- 
tax. except collections from Federal officers, wotilci no longer' be '.a Central 
receipt and one of the obstacles to the amalgamation of Federal and Central 
finance would be removed. If, however, the States, while inaintaiiiing the 
immunity of State subjects from a personal Income-tax, would agree to the 
imposition of a Corporation tax it. would be possible, as a variant of this 
plan, to cM’edit the proceeds of such a tax to Federal revenues, the rest 
heliig credited to the Provinces. A Corporation tax tvould be a growing head' 
of revenue, and as it is highly desirable that Federal revenues should be as ^ 
elastic as possible, this alternative is atti’active, if the Princes would consent. 

4. The Fuhlic IJeht . — Another difficulty in the way of amalgamation 
,a,r'ises in respect of the Public Debt. It is, however, suggested that the 
assumption by the B'ederation of responsibility for the existing debt would 
not prcijiiclice the interests of the States and would involve no new obligation 
on State revenues. The debt is now charged on the revenues of India ’’ 
and these, under Section 20 (3) of the Government of India Act, include 

all the territorial and other revenues of or aiising in British India. 

As mafciers stand, therefore, State revenues form no part of-' the security, 
and it is desirable to make it clear that there is no intention ol: charging 
existiJjg or futiuu debts on these revenues. This could be done by defining 
in the new Constitution the revenues of Iiuliad’ on which the existing 
debt would he clnirged, as including the revenues of the Fecleralion as well 
■as the revenues of British India. 

5. If the whole of the existing debt be secured in this way the second 
'•obstacle to ajiialgamation would be removed. In so far as the burden on the 
Provinces ^ is concerned, there is no essential dilference between a system 
•under which a portion of the existing debt would be described as Central, 
the arnoimt reciiiired for the service of that debt being a first charge on 
Ineoine-tax receipts (the rest going to the Provinces) and a system under 
-which the wdiole Income-tax receipts would be credited to tlie Provinces, 
a portion being returned, In the form of contributions, to enable the Federal 
'Government to balance its Budget. 

6. As regards future debt, this might be charged on Federal i-eveniies 
•only and not on the revenues of India, but it is highly undesirabk. in the 
■interests of the Federation, that 'this should be done, as if any distinction 
he made in this respect between the security for existing and for future 
debts, or if the revenues on which' future debts are charged be less than 
Ahe revenues on which existing debts are charged, suspicion may arise in the 


■minds ©£■ invastors' Botli in India and abroad and future borrowing may be- 
p’ejndiced. 

■• ,7.: It may be nrged' on .beliaif of Britisb India tliat if ProTineial revenues' 

are' to form 'part,' of tiie security for tbe future Piiblio Debt of India, ^ the 
.internal revenues of tbe State me'nibers 'of the .Federation should also forrii 
part of that security. Theoreticaiiy there maybe some jnstitication for 
this view, but it is. to be hoped that it 'Will' not be pressed. .After _all, it is 
possible to exaggerate the' importance of this' question of ' security. The 
holder of Government paper is not in the position of t.!ie holder of a mort- 
gage, who, in case of default, can obtain possession of the property on wliidi 
his loan is secured. India has never yet been compelled — and, it is hoped, 
never will b© compelled*— to hypothecate as '■ -security for a loan a specihc 
head of revenue, an outside ■ receiver being appointed 'for ■ the purpose. 
Althougli^ loans.' are l6ga.i.iy charged on ' the revenues of India, the real 
security is the credit of the country, and' this, in' the future as in the past, 
will be judged, not by the amount of revenue collected, but by the extenr 
to which Government consistently observes the canons of sound finance in 
presenting truly haianced Budgets, in avoiding excessive borrowing or 
borrowing for improper purposes, and in managing the currency on sound 
lines. 

8. Contributions from the Indian States, — The contributions now made 
by certain States is a third obstacle standing in the way of amalgamation, 
although the amount involved is not considerable. These payments, which 
are available for the general expenditure of the Government of India, have 
hitherto been called Tributes, but this year it was decided to discontinue 
the use of this expression. 

9. These contributions amount in the aggregate to more than Bs. 70 lakhs 
annually, and are now made by no less than 218 States. They range from 
Rs, 24,50,000 in the case of Mysore to Rs. 3 in the case of Ranasan, and 
they differ widely in origin, some being Tributes in the true sense of the 
word, others payments in lieu of the obligation to supply troops, while some 
are in the nature of quit rents or compensation for surrendered revenue. 

10. The ideal course would be to abolish these contributions, but as matters 

stand the financial prospects of the Federation are so uncertain that this 
is difficult. Possibly at the outset the States concerned, if satisfied that 
the abolition of the contributions was not at present feasible, might agree- 
that these payments should be directly credited to Federal revenues if, 
in re-fcurn, they were assured, first, that should financial conditions then 
permit those contributions not earmarked for specific purposes would be 
abolished when the Federation was established, and secondly, that if this 
wms found to be impossible. Federal surpluses should be used for the reduc- 
tion and ultimate extinction of these payments. As Indian revenues- 
respond very rapidly to an improvement in world conditions an assurance 
of this kind would be of great practical value. It will be remembered' 
that after the introduction of the Reforms, which involved heavy contribu- 
tions from the Provinces, it was the declared policy of Government to afford 
relief to the Provinces from Central surpluses, and that in pursuance of 
this policy Provincial contributions were finally extinguished a few years 
ago. . , ■ ■ ■ 

11. Should a solution on these lines not be accepted it will be necessary 
, to devise some plan which while avoiding the treatment of these contributions 

as direct Federal receipts, would enable them to be used for general purposes. 

12. If Income-tax, the Public Debt and contributions from States should^ 
be dealt with in the manner suggested above, the way would be clear for^ 
the complete amalgamation of Federal and Central finance. 


13. tinder the Scheduled Taxm' ■.Rules^'a Provincial Legislature may,., 
without previous sanction, impose any of ihe taxes listed in Schedule I for 
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purposes of the Local Government, and may authorise any local authority 
•xo impose any of the taxes or tolls listed in Schedule II. Otherwise the 
previous saiiet ion of the Government of India must be obtained. 

14. All arrangement of this nature, even if the lists were considerably 
enbirgecl, v;oiilc! not be consistent with the conception of Provincial autonomy, 
aiifl it would not be possible to provide that the previous sanction of the 
'Federal Govermneiit to the imposition of any Provincial tax should be 
SlioxiM, tliei'efore, any dispute arise in the future between the 
Federal and a Provincial Government as to the authority to impose any 
I'oirtkmiar form of taxation, the matter could not be settled by an order of 
the Federal QoYernnieiit, but presumably would have to be referred to the 
Ftxleral Court. That Court, however, could only adjudicate on the basis 
of a written eoiistitiitloii, and for this reason it is essential that the pro- 
visions embodied in the constitution should, so far as practicable, be precise 
-.■and eoBipreiieiisive.. 

1.5. ‘The .nature of .these provisions might suitably ' form the subject of 
■expert enc|ui.ry, and one of three alternatives might be adopted. The powers 
of the Federal Government might be limited to a number of specific taxes, 
tlie power, to impose all other forms of taxation resting with the Provinces, 

■ but tliis, in view of the desirability of securing elasticity in the Federal 
revenues, is not recommended; secondly, all forms of taxation, existing 
and possible, might be classified in two lists; or, thirdly, a division of autho- 
rity on more general lines might be laid down, the Federal Government 
being empowered to impose indirect taxation only, with certain specified 
■■■exceptions, . and the Provincial Governments being empowered to impose 
all forms of direct taxation and specified forms of indirect taxation. In all 
the circumstances the third alternative seems the best, but as economists 
differ as to wliat is a direct and what an indirect tax this plan may be 
found to be impracticable. But whether the second or the third alternative 
"lie adopted it would be necessary to provide for residuary powers*.'.. In" this 
■sphere it would seem app^ropriate that residuary powurs should rest with 
the Federal Government, but if the political objections to this course be 
found to be insuperable, a possible solution (always provided that the third 
alternative is found to be practicable) would be to distinguish between 
residuary . powers ill' regard .to . .indirect ■ and in regard to d.i.reet taxation, 
leaving the former with the Federal and the latter with the Provincial 
CTOvernments, 

16. In regard to the directly administered areas in British India which 
might be brought under the direct control of the Federal Government, it 
would seem to be sufficient to regulate powers of taxation by rules on the 
lines of the existing Scheduled Taxes Rules. 

17. It is clear that the Federal Legislature cannot trench on the powers 
of the States in regard to direct taxation, and it is desirable that these 
■should be explicitly stated. But a difficulty arises if any neiv form of in- 
direct taxation — such as a Tobacco Excise— be imi)osed by "the Federal Legis- 
lature, if in any of the States the tax is already levied. It would be 
unreasonable that a single State member of the Federation should be in a 
|)osition to block a. proposal of this kind, and it is desirable, therefore, to 
provide that the State tax should be replaced by the Federal tax on payment 
•of suitable compensation. 

18. But whatever powers of taxation be enjoyed by the units of the 
Federation, these powers should be subject to the overriding condition that 
they shall not be exercised — 

(a) so as to confiict with international obligations undertaken by 
the Federal Government^ in commercial treaties or international 
Conventions ; 

(h) against the interest of the Federation as a whole; 

(c) so as to affect injuriously any head of Federal revenue; and 

(d) to tax the property of the Federal Government. 
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19. The limitation oi' powers mnder (a)-, would, of. course, cover obligatio.ns- 
inherit etl by the Federal Government. If. tlie Federal Govermiient desired^- 
to assmiie 'new obligations which might trench on the po-wers of the Pro- 
viiieioi Govern meiits and the States, it .is .an open -question whether sucli^ 
obligations cotiid be assumed only after the consent of .Provincial. Govern- 
monU aiid the States had been obtained, or whether the Federal ^.Government- 
slioald bo empovured to enter into ' commercial treaties- or ratify international 
Cojiveii lions without such consent. This raises an'important. political.issue- 
whkii the Conference iiiay have. to. consider separately. 

20. The 0 ‘itstaiiding es:ainpl6 under 0) is the imposition of internal. 
^n^ion!S dut.iei., as this is the very negation of federation. Those inland- 
Stases which vz present levy customs duties cannot be expected to supender 
this source of revenue without compensation, but so far as can be foreseen 
it would not be practicable to pay compensation in' all cases, .as the Federa- 
tion vrcuiid not be able to face. the loss of revenue which this. would .involve, 

21. As regards (c), no Unit of the Federation ' should -. be ' permitted, , 
without the consent of tlie Federal Government, to levy a railway terminal. 
tax oil passengers -or goods, as this might seriously affect railway revenue>s. 

22. Condition (d) is based on the Canadian and Australian Acts and can 
scarcely be objected to. The immunity of Federal property from local 
taxation would extend to rates and cesses imposed by local authorities. 

IlL — Financial Belations with the States. 

23. As the Federal Legislature will be precluded from imposing any form 
of direct taxation in the States, the contributions which a State entering, 
the Fedej'ation wdll make to Federal revenues wdil be limited to the proceeds 
of indirect taxation. New forms of indirect taxation of general application, 
Biuh as the Tobacco Excise, may be imposed in the future, but as matters 
stand States would only contribute Under the heads of Customs (including, 
the. kerosene and ].>efroi. excises) and Salt. As, however, the maritime 
Statens the^n^3eives collect and retain customs duties, such States would 
contribute nothing under this head, while the broad effect of the network 
of agreements concluded with those States which are capable of producing, 
salt is that the non-producing States alone would contribute to the Sait 
revenues. 

21. But in any ease there can, it is suggested, be no doubt that if a 
State enters the Federation, the claim of that State to a share in the' 
customs and Sait revenue is automatically extinguished. A number of diffi- 
cult problenis, especially in regard to contributions, maintenance of State 
forces and ceded territories, remain unsolved. If the States concerned agreed - 
that their contributions should be dealt with in the manner suggested in- 
Part II of these Notes the position woxild be greatly eased, but it is highly 
undesirable that the Federal Government should in the early years be I'e- 
qiiired to deal with these matters. A prolonged enquiry into sxich claims 
and counter-claims might accentuate the cleavage between British India 
and the States and so militate against the best interests of the Federation. 

25. In these circumstances, it is suggested that an attempt should be 
made to secure the assent of the Princes to a moratorium of 10 years. 
During that period claims and counter-claims would remain in abeyance. 
In this eounection that portion of the Government of Indians general memo-- 
randum on Federal iinance which deals with the important question of the 
incidence of burdens as between British India and the States should be 
read, ir the diffieulty regarding contributions be overcome as already 
suggested, and if also in the case of the maritime States a settlement can- 
be reached, it is to be hoped that, for the rest, claims and counter-claims 
might be allowed to lie dormant for 10 years. ' 

26. Thg Mafitime There is also the difficult and complicated pro- 

blem of the maritime States. We are not' here concerned with the purely 
administrative question whether, if A'hnaritime' State entered the Federation, .. 
collection should be ' entrusted io Federal ' or to State agency, or whether;,- 
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if .state.' agency , be coiiitniied, this- siioiiid. be subject to Federal insj)ectioii 
•or oontrolj but with the question whether, on the'- financial side, -the Co.ii- 
.ference can in any way, assist in ' the . solution 'of the problGin. .It -is .highly 
•desirable that collections should be credited to 'Federal revenues, but, if this., 
be done coni.xiensatioii may -, have' to be paid .to each State. ■ Clearly the 
Coiiiereiiee cannot enter into the .merits' of the clisx>ute iio.w pending betiveen 
'the Gover nine nt of India and certain States, . nor can it attempt to assess 
the amount of compensation payable- .in individual cases. The most that.', 
.•can be done ."is to endeavour to. secure assent, to the general principles , that 
-collection shall be . credited to Federal revenues and that the '.claim, of each 
State for compensation should be impartially settled.. 

IV. — ’Borrowing and Balances. 

27. The nature of the arrangements ■ to be made regarding Provincial, 
borrowing depends upon the .degree of fx.nan,ciai independence .that "' will . be 
eiij-oyed ..by Provincial Governments, -and' this is a political issue of' first 
importance.' 

' 38. We'" are; not here concerned with Provincial - indepeiideiie© on The 
adaiinistrative side, but if in the sphere of finance it be held that the 
Provincial Governments should be completely independent, that no power 
of intervention for the purpose- -of securing - 'financial stability should .be 
vested in the Governor, the Governor-General or the Federal Government, 
.and that the Federal Government has no interest in or responsibility for a 
financial breakdown (a contingecy which it would be foolish to ignore), 
then clearly the Provincial Government must be left free to borrow^ as it 
.pl..e.ases in the . open in.arket. 

29. On the other hand, the view may be held that if Provincial contri- 
butions figure in the scheme of Federal finance the solvency of a Province 
is a matter of direct interest to the Federal Government. Further, as the 
financial breakdown of a Province could not fail to affect the credT of the 
Federal Governinent, both in India and abroad, and so prejudice Federal 
borrowing, there can be little doubt that the Federal Government, whatever 
its constitutional responsibilities may be, would, in practice, have to come 
to the assistance of a bankrupt Province. Seeing, therefore, that excessive 
borrowing or borrowing for improper p)uri3oses must inevitably create an 
unsound financial position, seme control over Provincial borrowing should 
rest with the Federal Government. 

30. But wdiether or not the Provinical Governments be subject to Federal 
cx)ntrol in the issue of Federal loans, it is desirable, in the general interests 
of the Federation, that a Federal Loans Fund should be established, as if 
borrowing be co-ordinated competition in the markets is avoided and money 
obtained on more favourable terms. As, however, the Fund would be fed 
from Federal resources the Federal Government sliould be free to grant 
or withhold advances at its discretion, and if advances be made to imx:>ose 
such terms and conditions as it considers suitable. In this manner a real, 
though indirect, control over Provincial finance would be secured. 

31. IJntil a Reserve Bank is established, it seems desirable that the 
Federal Government of India should continue to perform the service of 
banker for the Provincial Governments on a cGinmerciai basis and that 
Provincial balances should remain with the Federal Government. 

V. — Besonrees. 

32. There remains the important practical question whether the resources 
•of the Federation and of the Provincial Governments will be sufficient to 
meet necessary expenditure and what financial adjustments should be made 
•SO that, so far as is practicable, the Federation and each Province shall 
start on an even J^eei. The Budgets of the current year, both Central and 
Provincial, have been so completely falsified, and the future is so uncertain 
that it wall be exceedingly difficult to frame estimates of any value. The 
revenues of British India, Central and Provincial, have been seriously 
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'affected^ not only by tlie world economie crisis, but also by political niiresl);:. 
.drastic .retrencbments and additional taxation are probable, and the possible-- 
creation' of three new Governor’s -Provinces has to be taken-.mto acconnt... 
Ill these:- circiiinstances no useful purpose would be s-erved„by asking tiie” 
'Conference-^ to .consider this aspect of the problem. All that can be done is 
to .' entrust the work to an expert Committee which., in consultation with the- 
Government . of ' India and Provincial Governments, would, on the best 
material available, attempt to forecast the receipts and expenditure of tho 
Federal and Provincial Governments and propose financial adjustments. 


APPENDIX III. 

NOTE ON AN INDIAN FEDERAL COURT CIRCULATED BY THE 

CHAIRMAN. 

1. In a Constitution created by the Federation of a number of separate- 
political Units and providing for the distribution of powers between a- 
central Legislature and Executive on one hand and the Legislatures and 
Executives of the Federal Units on the other, a Federal Court appears to- 
be an essential element. Such a Court is needed to interpret Federal laws 
and compel obedience to them, and more particularly to interpret the 
Federal Constitution itself. The delimitation of the respectives spheres of 
the Federal and the Provincial and State authorities, whether Legislative 
or Executive will be most conveniently entrusted to a Tribunal indepen- 
dent both of the Central, Provincial and State Governments, and it would- 
in any event he required in order to prevent the mischief which might 
otherwise ai'ise if the various High Courts and State Courts interpreted the^ 
Constitution in different senses, and thus made the law ixncertain and? 
ambiguous. 

2. A Federal Court may exercise either an original or an appellate juris- 

diction, or both. The jurisdiction which it exercises may be exclusive or< 
shared with other courts. This jurisdiction may be confined to Federal 
matters alone or it may be exercised in whole or in part over other matters 
concurrently with Courts of the Federal Units. The Constitutions of the 
United States, of Canada and of Australia respectively show clearly that 
there is no universal type of Federal Tribunal. , 

3. The United States Constitution vests the judicial power of the United. 
States (as distinct from that of the individual States) in one Supreme Court 
and in such inferior Courts as Congress may from time to time ordain and: 
establish. Thus, the only Court actually created by the Constitution itself 
was the Supreme Court; but Congress has since created two (formerly 
three) categories of lower Federal Courts, viz,, District Courts and Circuit 
Courts of Appeals. The British North America Act, 1867, enacts that the 
Dominion Parliament may from time to time provide for the constitution, 
maintenance and organisation of a general Court of Appeal for Canada, 
and for the establishment of any additional courts for the better administra- 
tion of the laws of Canada ; and under this power a Canadian Supreme Court 
WJis created in 1876. The Commonwealth of Australia Constitution Act,. 
1900, vests the judicial power of the Commonwealth in a Federal Supreme 
Court, to be called the High Court of- Australia, and in any such other' 
Federal Courts as the Commonwealth , Parliament may create and in such- 
other Courts as it may invest with Federal jurisdiction. 

4. In the United States, the Federal Courts exercise 'an exclusive juris- 
diction in all ^cases arising under the- Constitution and under Federal 
Bfeatiites, and in certain other cases specified .in the Constitution itself. 
They constitute a hierarchy of Courts which covers the whole country and is ■ 
wholly separate from and independent of, the State Courts.. ' In Canada the- 
»me Courts deal both with Federal and', ^Provincial matters, and an appeaL 
■liw to th,e Supreme Court from all other Courts. The Australian- sy^iem-i 
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.stands midway, between ^tliese two extremes. The Higb Court exercises... 
or can .be empowered to exercisej an original jurisdiction in eertaiH' specified"' 
matters, including .matters arising under the Constitution or involving, its.'' 
interpretation, .and the 'Coninionw^ealth Parliament is empowered not only 
to invest a State Court with an original ' Federal jurisdiction and to define-- 
that .jurisdiction, but also to define the' extent^to which .the ' jurisdiction ' 
of any' Federal Court shall be exclusive of that which belongs or is invested' 
in the . State Courts. 'These matters are now dealt with by the Judi- 
ciary Act, 1903, passed under ^ the above powers, but it is to be observed 
'that a further Act of 1907 gave' to ' the Federal . Courts an exclusive"- 
jurisdiction in matters relating to the constitutional rights and powers 
of the Commonwealth and of the Sates inter se. The High Court ' als.o\ 
has an appellate jurisdiction in the case of appeals from any Federal",'' 
Court or other Court exercising Federal jurisdiction and also from any 
State Court from which at the establishment of the Commonwealth : 
an appeal lay to the Judicial Committee of the Privy Council. Generally 
speaking, therefore, the Australian High Court exercises an appellate juris- 
diction both in Federal and in other matters, and it exercises an original 
jurisdiction in Federal matters concurrently with the State Courts, subject- 
to the right of the Commonwealth Parliament to make the Federal jurisdic- 
tion, to such extent as the Statute may provide, an exclusive one. 

5. The existence in India of a number of High Courts, most of them' 
long established and all enjoying a high prestige, and the difficulty of setting, 
up special Federal Courts in any but a few of the largest States, would- . 
seem (apart from any other consideration) to preclude any system based 
upon the United States model, i.c., a hierarchy of Federal Courts, both of 
first instance and of appeal, dealing exclusively with Federal matters and. 
with a Federal Supreme Court at their head. On the other hand, the- 
adoption of the Canadian system which would involve the establishment 
of an Indian Supreme Court to which an appeal lay in all matters, whether 
Federal or not, from ail other Indian Courts, both High Courts and State- • 
Courts, appears to be open to certain objections In the first place, in so 
litigious a country as India, a fiood of appeals might overwhelm the Court 
at the outset of its career and detract its attention from its true function, 
that of interpreting the Constitution itself and laying down rules which may 
serve to guide the natural process of constitutional development. Secondly, 
it seems improbable that the States would be willing to concede a right 
of appeal from the State Courts on other than Federal matters to a Supreme 
Court which would necessarily have its seat in British India ; and a Federal 
Supreme Court with an appellate jurisdiction of this kind limited to a 
portion only of the Federation might, by emphasing the difference in status 
between two main component elements of the Federation, have the appear- 
ance of an instrument of division rather than of union. It is understood, 
however, that there is a strong demand for a Supreme Appellate Tribunal 
for British India, and it might he possible, if so desired, for the Federal 
Court to be enabled to sit for this purpose under another style and title 5 ,- 
or possibly it might sit in two divisions, one to hear Federal appeals and the- 
other British-Indian appeals in non-Federal matters. 

6 . On the assumption then that there will he only a single Federal Court, , 
with a jurisdiction confined to Federal matters, the choice vrouid lie between 
(1) giving the High Courts, or other specified Courts, in British India and 
the corresponding State Courts in the States an original jurisdiction in all, 
or practically all, Federal matters with a direct or ultimate I’ight of appeal 
to the Federal Court, and (2), following the Australian model, giving the 
Federal Court an original jurisdiction in Federal matters, with power, how- 
ever, to the Federal Legislature, if it should later on think fit, to invest* 
the British Indian Courts and the corresponding State Courts with a Federal, 
jurisdiction (with a right of appeal to the Federal Court), and to define the 
extent to which the jurisdiction so vested in any Court shall be exclusive- 
of that which belongs to or is vested in those other Courts. On practical 
grounds the first alternative appears to be by far the more convenient, but- 
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it would seem, necessary as a corollary to provide , that all appeals in British : 
India in Federal matters shall go. to the Federal Court instead,., of to. the 
Privy Council, in order to obviate the difficulty which at one time arose 
in Australia, when on important issues the Privy Couiieil and the Australian 
High Court gave conflicting judgments, according as an appeal has gone 
to one or the other tribiinol. It is a matter for consideration whether there 
should be a rigl.it of appeal from the Federal Court to the Privy Cpuiicii, or 
whether in any matter affecting the interpretation of the Constitution itself, 
tile decision of the Supreme Court, as in practice in Australia, should be 
linal. Tlie question of the protection of minorities does not, however, arise 
in Australia, and the precedent of Canada, where the question is still a 
vital one, seems to point to the necessity for retaining the Privy Council’s 
jurisdiction. 

7. The aboxx' suggestions contemplate a Federal Court exercising in 
genei-al only an appellate jurisdiction in Federal matters, both from 
the .British 'Indian Coiu'ts and from the corresponding State Courts. There 
are, however, a certain number of subjects with regard to wliicli it would 
he necessary to consider xvhether the Federal pourt should not also possess 
an original jurisdiction. Among the matters in which the Australian Jiigh 
Court ]ia.s or has been given by the Commomvealth Parliament an original 
jurisdiction are those (1) arising under any Treaty; (2) affecting Consuls 
or other representatives of other countries; (3) in which the Commonwealth 
is a party; (4) between States, or between residents of different States, or 
between a State and a resident of another State ; (5) in xvhich a Writ of 
Mandamus or prohibition or an Injunction is sought against an officer of the 
Commonwealth ; (6) arising under Admiralty or maritime jurisdiction ; and 
(7) relating to the same subject-matter claimed under the laxvs of different 
States. These are not dissimilar to those matters which are within the ex- 
clusive jurisdiction of the Federal Courts of the United States; but in 
Australia, the State Caurls have a concurrent jurisdiction with regard to 
them, save in so far as the Commonwealth Parliament has excluded that 
jurisdiction by virtue of powers reserved to it by the Constitution. Whether 
or not it might be desirable to reserve an analogous power in the future 
to the Indian Federal Legislature, it seems clear that no good reason exists 
far depriving the Britisli-lndian Courts or the Courts of the States of 
original jurisdiction in any of the above matters (with perhaps one exception) 
when they arise in the Federal sphere, subject always to tlie right of.apipeai 
to the Federal Court. The one exception wdiicli will require consideration 
is that of disputes i.n Federal matters between the Federal Units themselves 
or between the Federation as a whole and one of the Federal Units. Pre- 
sumably the Provinces of British India will, with their increased autonomy 
and their position as Units in the Federation, become invested with a juristic 
personaUty and able to sue or be sued by some form of legal process, it 
would seem also a necessary consequence of federation that in disputes 
between Province and State in Federal matters the Princes xvouid hax^e 
to submit in some sense or other to the jurisdiction of a Federal judiciary, 
just as they wdli have to concede a right of appeal in Federal matters from 
tlie Courts of their States. 

8. For disputes such as those mentioned above (he., between Federation, 
State and Province inter se) neither existing British-Indian Courts nor 
State Co arts would be an appropriate or indeed a possible tribunal. It can 
scarcely; be doubted that such disputes will from time to time arise, and 
it seems necessary that they should be eognijsable only in the Federal Court 
Itself. Difficulties may well occur in this - connection with the States, but 
should not be insuperable, at any rate :so iar’ as regards disputes between 
'State and -Province, More 'difficult problems, however, are likely to arise 
ill relation to the decision of disputes- between. the Federation itself and one 
of the States. ' 

0. By the “ Federal matters *’;;-.qirer '.which the Federal Court would have 
Jurisdiction is meant all cases artsib^:’' under 'the' Federal Constitution ,or 
under Federal laws, and such other 'bases as may be regarded as proper to 
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be determined by such a tribunal. It would include .■ the interpretation, of 
the, Constitiition,:' and . as a necessary consequence imxiiies a jurisdiction. -tO' 
.declare .any law .passed by the Federal’ Legislature or the law-making ; body: 
of any Federal . ITnit to be ultra vires. This .is. inevitable in the case of , . 
..any Constitution prov,iding 'for a 'distributio.n .of’,' powers . between different 
Legislatures .; but if the retention in part .of- the eidsting. niachmery, in 
British India which so commended itself to the Statutory , Commission , ,wliere- 
hy, the prior assent of the , Governor-General to Provincial legislation operates 
over a wide field to prevent questions of. ultra vires arising, were acceptable 
to Britisli-Indian ; .oioinion the difficulty . might, in British India at any 
rate, be 'eoiifiiied, within a reasonably small compass. In the States it will 
have to, be faced. 

, . 10.,Tlie ,constitut,ion of ,the Court would have to be settled ■ later. , It ,, 
would presimiably have a Chief Justice for its president, with (say) four 
puisne judges; but the number would depend upon the ultimate extent 
of the Court’s jurisdiction, if any/ in non-Pederal matters. The number 
might be fixed by the Constitution with a power to the Federal Legislature 
to increase it subsequently. It would seem that the appointineiits to the 
Court should rest with the Crown. The functions of the Court will be of 
such supreme importance to the new Federation, especially in its early days, 
that nothing could safely be omitted which might tend to increase its prestige 
or reputation for absolute impartiality. It is thought that the Constitution 
would have to provide that the judges of the Federal Court held office during 
good behaviour and wuth adequate safeguards for their independence. The 
High Court judges in British India at j^resent hold during pleasure, but if 
they are in future to be appointed otherwise than by the Secretary of State, 
it seems clear that this tenure wall have to be altered. 

11, Since it is contemplated in this note that the jurisdiction of tlx© 
Federal Court will be practically all appellate, the question of the manner 
in wffiieh its judgments will be enforced need cause none of the difficulties 
which might arise in the case of an original jurisdiction. The Federal 
Court wall either uphold or reverse the decision of a low^er Court and the 
case wdli then be remitted to the latter to be finally disposed of. In the 
event of the l^ederal Court being invested wdth an original jurisdiction in 
cases betw^een Province and Province, or Province and State, it ought not 
to be assumed that the Government of the Province or State would ever 
make default in impiementing a judgment rendered, even though execution 
could not issue against it; but if so unlikely a thing should liappexi, it is 
assumed that the Federal Government or, in the last resort, the Viceroy 
would have to take action to compel obedience. 


APPENDIX IV. 


NOTE ON EXPOET DUTIES BY' SIE PEOVASH' (MUNDEE-MITTiE.' 


Both in my opening speech and also in my speech wffien dealing with the 
Report of the Finance sub-Committee I suggested that export duties should 
not form a source of Federal revenue, at any rate as a ])er:maneut item in 
the Constitution. As this point was not specifically dealt with in the 
Eeport of the Finance sub-Committee, and as the point is not only of 
supreme importance to iny Province, but also a. point of great general 
importance, I desii’e to record the following Note from which it will appear 
that this head of revenue means practically a taxation on Bengal only. 
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1929-30 the total amount realised from, export dtities was as 


In tlie "year 
^follows:' — 

Hides . and Skins ■ . . . 
Jute—,, 

(a) Eaw . 

(5) Manufactured 

Eice 


Its. (lakM). 

' Es, (laMis), 

: m-m'' '■ 

197-22 

266-45 

: 463-67 
116-91 


(Mostly Burma). 


The export duty of 116*91 lakhs of rupees from rice being mostly from 
Burma, after the separation of that Proriiice the collections on tlia& heaci 
will cease to be of importance for Federal India. After such separation 
'the total income from export duties will be 499*2 iaklis of rupees, out of 
which Bengal jute wdll contribute 463-67 lakhs of rupees, or over 92 per cent. 
Bengal is also concerned with the export duty on hides, and skins, and 
rice, but as I have already observed, the income from these commodities 
after the separation of Burma will be very small. 

In this connection I would refer to a short liistorj’' of the export duty 
on Jute. This export duty wms for the first time imposed with elfect from 
1st March, 1916, presumably to meet the heavy demands due to the War. 
The original duty was on raw jute other than cuttings, at a general rate 
of Es. 2-4-0 per bale of 400 lbs., equivalent approximately to an ad 
valorem duty of 5 per cent. The duty on cuttings was fixed at 10 annas 
i>er bale. Simultaneously, an export duty of Es. 16 per ton was imposed 
on hessians and Es. 10 per ton on sacking, corresponding to the raw jute 
rate on the material used in the manufacture of each class of goods. With 
effect from 1st March, 1917, these rates were doubled, and now stand at 
Es. 4-S-O and Ee. 1-4-0 for raw jute and cuttings, and 32 and 
Es. 20 for hessians and sacking respectively. The amount realised by this 
duty ill 1922-23 ivas £2,195,000 (about 285 lakhs and 35,000 rupees). 

It was hoped that after the requirements of the War were over this 
.duty would be abolished, but this duty was never abolished even during the 
prosperous years of the Budget of the Government of India. It may be 
’mentioned tliat during the War raw jute, as also the jute trade, was in a 
very prosperous condition, because of the need for gunny bags for "war 
jiurposes. In recent times and even before the world depression the jute 
trade was not very prosperous, so far, at any rate, as the agriculturist’s 
interest in the business is concerned. 

I am, however, not so much concerned with passing prosperity or depres- 
sion in the jute business. My main point is the injustice and iniquity of 
keeping jute as a large source of revenue, as also the general objections about 
imposing a duty on export trade. From the practical point of view’ reten- 
tion of export duty as an item of taxation will mean that exxiort duty on 
jute will practically be the main source of income from exports, at any rate, 
the px'odominant source of income. 

I submit that for the following reasons, amongst others, export duty 
should not be retained in the Constitution. 

To retain the export duty on jute will be a piece of discriminatory 
taxation. This cannot be justified for reasons of justice and fair play 
between the constituent units of a federation. In this connection I would 
draw attention to Section 51 (ii) of the Australian Constitution which 
empowers the Federal Parliament to make laws with respect to taxation 
but so as not to discriminate between States or parts of States.” 

To retain any export duty is against the precedent laid down in the 
Constitution of the United States of America, to which I have ali-eady 
. drawn the attention of the sub-Oommittee in my speech. That Section 
* (Section 9, sub-section 5) runs as follows: — 

Ho tax or duty shaH be laid on articles exported from any 
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, I may,,add;tlia% geBerally Speaking, espori inty is not. -'consMeiJed' tel 
be, 'a Yery- satisfactory, sonree , -of taxation, ■, At any tato' It skonld .not be, 
inclucled as. a source , of taxation .without ■ elaborate eii<|uiries, wMck it is , 
not passible ■ to niake within the. time at the ,<iis,posal of the'.Sxpert ^Com- 
mittee, ylt. is, ,, true that the Taxation Enquiry Committee’s , Report, dealt 
with this,, matfer. That Committee, . however, was dealing with, the sources. 
G,i- ., British , India as a, unitary form of government. We are now' concerned 
with a' Federation,,, consisting nf a large number of Indian States and' a 
large number' of Indian Provinces... The sources, of taxation now contem- 
plated .'will not be sources of taxation 'for, a unitary, form:, of government, ■ 

, , .As already observed the reasons given .by the Repoaii of the T.axation 
Enquiry Committee should no longer.be held to be app'iicable, but I may fust 
■mention that one reason, dealt -with in that Report" was that jute' is ,a' 
monopoly, and ordinary objections to the imposition of an export duty 
would not 'apply with the same force to the imposition of an export duty 
on a inonopoly like jute. Without entering into elaborate details, I propose 
to deal shortly with this point. 

In the first place I am not prepared to admit that jute, under all cir- 
cumstances and for all times, has the advantage of a monopoly. In such 
periods when the world’s demand for jute is less than the supply of Jute, 
and when the agriculturists grow a larger quantity of jute than can be 
absorbed by the world, that commodity cannot be considered to be a mono- 
poly, at any rate so far as the agriculturist is concerned. 

We are, however, proposing to include export duty as a permanent item 
of taxation. Therefore I submit that we are not justified in doing so 
without very elaborate enquiries. 

In the next place I submit that if jute be really a monopoly, it is a mono- 
poly practically of one Province, namely Bengal, and for the purposes of 
federation every canon of justice and fair play ought to lead one to the 
conclusion that it should be enjoyed not by all the units of the Federation, 
but by that particular unit, namely, Bengal, 

I therefore suggest that in paragi'aph 10 of the Report of the Finance 
sub-Committee, the words including export duties ” be deleted from the 
first item of Federal Sources of Taxation. I would limit this item to import 
duties only. If we do so w’e shall be acting on sound canons of political 
economy. Instead of burdening this Note with well-known principles on 
this subject, I would draw attention to Mr, Donald Kerr’s book, ** The 
Law of the Australian Constitution,^’ page 139, in which is to be found the 
following quotation from Professor Moore’s opinion on the subject: — 

“ * Duties of Customs ’ mean duties imposed upon the importation 
of goods into the Commonwealth from parts beyond the Common- 

' wealth/’-'." ' ■ ' ■ . 

There remains only one point to be considered, namely, how during 
the interim period the expenses of the Federal Government can be met. 
It is true that the present Central Government, many of whose duties and 
functions will be taken over by the Federal Government, depended for a 
number of years on this source of revenue, and a sudden change may add 
to the difficulties of the position. I therefore suggest the following: — 

(а) That export duty on all commodities, at any rate export duty 
on jute, should be abolished after a period of live years, and 

(б) That during this period of fiive years half of the amount realised 

from the export duty on jute will Be handed over to the Province of 
Bengal, which is the federating Unit where this commodity exists on 
E large scale. “ - ^ 

In support of this submission I point Out that during the last 14 
'years the export duty 'on jute has eohtribtited nearly fifty crores of rupees' 
to the Exchequer of the Central Government, and to that extent it has 
relieved the tax-payer very largely. It will, therefore, be a bare act of 
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justice ii> diirng tl^e five years,, the dire aecessities. of the, irait of its 
origin be. relieved' by the. payment 'Of half the amount realised, by this duty. 

i would conclude my ■ observations' by saying that the decision' of the 
Federal Structure Committee on this point will be an acid test as to 
whether India with a Federal Government can reasonably be expected 
to do justice between the different federating units. In a federation con- 
flicting interests between the federating units will constantly arise, and 
it will be necessary for representatives of India in the Federal Legislature 
and the Federal Executive to act with justice and fair-play. If^ at this 
very threshold of the Federation, the very distinguished representatives fi'om 
ail parts of India allow the immediate needs of money to override canons 
of justice and fair-play, then I am afraid that the prospects of the smooth 
woi'king of the Federation are not very bright. I feel that on the materials 
I have placed before them I can appeal with confidence to the sense of aii- 
Ittdia nationalism of the distinguished members of this Committee to do this 
bare act of justice to the federating Unit of which I have the honour to 
be the sole representative — ^the more so as I have offered to bear more than 
a legitimate burden during the period of transition. 


APPENDIX V. 

NOTES ON FEBEEAL FINANCE BY SIB PEOVASH CHUNDEE 

MITTEE. 

The discussions in the Federal Structure Committee on the Eeport of the 
Finance sub- Committee brought out prominently two points: (a) apprehen- 
sion on the part of some of the representatives of the Indian -about 

accepting finanieal arrangements without a fuller knowledge of their im- 
plications, although these States are equally anxious with the British India 
representatives to enter into federation as early as possible, and (6) appre- 
hension oil the part of a number of the members of the sub-Committee about 
delay in the declaration of policy by His Majesty’s Government and in the 
drafting of the Act embodying a Federal Constitution if decision had to be 
deferred until the two Expert Committees had submitted their Eeport. in 
the opinion of many members the consequences of such delay would be very 
serious indeed. 

This Note is submitted for a two-fold purpose. One of the objects of 
this Note is to surest a procedure which, while keejiing in view the two 
points mentioned in paragraph 1, may enable the Act to be drafted in 
the quickest possible time, and will at any rate enable His Majesty’s Gov- 
ernment, if they so desire, to declare their policy about setting up a Federal 
Constitution in India before the dispersal of the Bound TaSe Conference. 
The second object of this Note is to place materials which, it is hoped, will 
be useful in dealing with questions of substance relating to Federal financ^e. 

I suggest that it is possible to draft the Act itself, taking power to 
impose the details of taxation within the limits of the main heads set out 
in the Schedules attached, marked A, B, and C, respectively. The Act 
should also contain rule-making powers, and even powers to make certain 
constitutional changes which would enable the future Federal Government 
to make necessary constitutional ■ amendments and adjustments 5 on a point 
like safeguarding of the interest' of minorities, or of financial interests of 
Indian States, such amendments may well be with the conourrenee of His 
M»jasty*s Government. A provision' like that will give a sense of security 
to minorities and to the Indian States. 

So long as the members of this Opinmittee are on the, whole satisfied that 
the heads of taxation would primd' iocfe , be, enough to meet the expenditure 
md so- long as the Indian States come to the conclusion *that ' the heads 
suggested are likely to cause the minimum of prejudice to their^ interests, 
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tiiere should be no objection to proceeding as early as possible with the 
drafting of tlie Actj provided that His Majesty’s Government are also 
willing to make the necessary declaration. Fiirtherj in, the eonstitiitioiiai 
proposals, and arrangenieiits for ■ changing financial heads ^ some safeguarding 
clause may well , be kept in view, .such as that a: change in financial arrange- 
iiieiits will , not be made, say, during ' the next ' 15 ' years by the Federal 
(jovernnient witliont the approval of the Federal Legislature unless a 
Eiiiiiber ':of the Indian States ■ who have ■ joined the Federation (say, the 
representatives of the States with 40 per cent;, of the popnlation of those 
who joined) accept such change, and a similar ' reservation may also be made' 
with regard to British India. Such an arrangement ought to remove a 
good deal of apprehension. 

I will next draw attention to the three Schedules which are attached. 

One of the items which requires explanation in order to elucidate my 
suggestions on the subject is Item 7 of Schedule A. I believe that from 
Corporation Tax from. British India about 3*20 crores of rupees is likely 
to be raised (the actual figure may be examined, and this should not take 
much time). I am not aware as to, how ■ much can be raised from the 
Indian States under this head. I have, however, made some iiifornaal 
enquiries from one or two States and my impression is that there is no exist- 
ing tax in the Indian States under this head, so that by submitting to this 
head the existing Budget of any State is not likely to be disturbed. My 
further impression is that taxes on this head will perhaj^s bring in not 
more than 40 lakhs of rupees from the Indian States. This, I admit, is 
more or less guess'work, but I have very little doubt that the percentage of 
the income derived under this head from the Indian States wall not exceed 
15 per cent., or thereabouts, of the income derived from British India under 
this head. It will therefore he a permanent advantage to the Indian 
States to submit to Corporation Tax. Further, submission to Corporation 
Tax will make a common element of direct taxation available to ail the 
federating units, and on the question of principle it will mean an advantage. 

Some of the arguments I have referred to above about Corporation Tax 
will apply with regard to a tax bn income derived from business extending 
over more than one Province or State or extending over territories outside 
India. Here, too, the tax raised from British India will certainly be 5 or 
6 times more than the tax that is likely to be raised in the Indian States. 
Here, too, I believe there is no such tax at present existing in any Indian 
State and the imposition of such a tax will not upset any existing Budget, 
To this should be added tax on interest on securities. Anyone who holds 
securities at the present moment has to pay this tax, unless they are in 
the nature of some War Bonds held free of income-tax. I have not the 
necessary materials before me showing wdiat amount will be realised in 
British India, but I believe the amount realised in British India on this 
head, including the head of interest on securities, will not be less than 5 
crores of rupees, perha])s more. Even if I assume, purely as a piece of 
guesswork, that the additional income derived from the Indian States on 
this head will be about 25-30 lakhs of rupees, 1 do not think I shall be far 
out. Here, too, it will be a permanent advantage to the Indian States to 
submit to this taxation as the share of British India will be far higher. 

These heads, therefore, without taking into account salaries of em- 
ployees of the Federal Government and income earned outside India on 
foreign investments, will produce a permanent contribution in direct taxation 
to the Federal Exchequer of about 9 crores of rupees. The actual figures 
may be investigated and this can be done very quickly so far as British 
India’s portion of the tax is concerned. As regards the portion of the 
Indian States no enquiry need be insisted upon, as w'eli-knovrn facts of a 
general nature will show that the amount is not likely to be large. On the 
British India side we get the advantage of the establishment of uniforioity 
and of a sound principle, the income from salaries of Federal employees has 
been estimated by the Memorandum of the Finance Department of the Govern- 
ment of India as 1 core of rupees, therefore the total will he 10 crores of 
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rupees, of whicli the share of the Indian States will he comparatively small. In 

view, o,f some of the criticisms may pj Lord Lothian, crit.icLSDis with whicli 
I personally agree, 'a system like this will he very conducive to the smooth 
wm’ki.ng ; of the future., constitution. Further, a system like this will avoid 
the risk of the im.position , of double' ta-xation, one .set of taxation being 
imposed by the Federal ■ Government and ■ the ' other by the Provincial Gov- 
ernments of the Central Government. ' It will further avo.id „ the imsatis- 
factory ' arrangement proposed in the la'St six lines of paragrapli, 2 of page 9, 
of the Report of the Federal Finance sub-Committee, namely, that the 
Federal Finance Minister should consult the Provincial Finance Ministers 
about the extent of the imposition of Income-tax. Lastly, this system will 
get rid of re-distribution of Income-tax, collected on the present basis, to the 
Provinces and such re-distribution is sure to lead to wrangles and ilWiIl 
between the Provinces. 

The next items to which I would draw specific attention a,re the items 
in Schedule C. If all sources of taxation, even including those of the existing 
taxation covered by Schedule A, are left to the Indian States, then the 
[ndian States should .feel very much less hesitation in joining^ the Federation 
than they iv'oukl do at the present moment without any enquiry. 

Item 7 of Schedule B is also important. This suggestion, if accepted, will 
aaitomatically increase the income of the Provinces, without going through 
the procedure of distribution wrangles. As Lord Lothian pointed out, most 
of us who have to deal with the problem could not altogether forget the 
present arrangement, nor could some of us forget the suggestions made by 
Sir Walter Larton in the Indian vStatutory Commission’s Report. At the 
present moment Income-tax is collected by a unitary government ; in the 
future we are going to have a system of taxation suitable for a Federal 
Government, and we cannot over-emphasise this difference. ^ The Indian 
Statutory Commission was also dealing with the finances of a unitary govern- 
ment, and at that stage there was no question ~ Prtneca- 
in a Federal Government. Therefore the less we retain of the existing 
system and the more we try to visualise the future tlie better it will be for 
the proposed Constitution. Increased income to the Provinces will also mean 
the better economic position of the citizen, and is likely to affect beneficially 
not only the customs revenue but all sources of Federal revenue under heads 
7 and 8 of Scliedule A. That is an aspect of the question which should be 
borne in mind. 

Only anotber important point remains to be considered. Can the budget 
be primu facie halauced if these suggestions are accepted? I venture to 
think that there is a better chance of the budget being prim-d facie balanced 
if these suggestions be accepted than under the system proposed in the 
Memorandum of the Finance Department of the Government of India, and 
even that of^ the Report of the Finance Sub-Committee. In order to deal 
with this point I attach herewith an extract from the illustrative Budget 
taken from page 12 of the Memorandum of the Finance Department of the 
Government of .India, whicli is marked \vith the letter X.” 

It wuli appear from this extract that there is an apparent surplus of *94 
erores of rupees of receipts over expenditure. It will, liowe^'or, further 
appear that I have not taken into account here the last two "items of 

interest’’ and ''sinking fund contribution P of this illustrative Budget 
on i.nige 12. If I took these two items into account there would be a deficit. 
I ]>ro])oso to show” how these deficit will more than disappear under my 
scheme. I have already submitted in ,a previous portion of this Note that 
I propose to include Item 7 of Bcliedule A as a permanent source of revenue 
to the Federal Government, and that this source is likely to bring in about 
10 erores of rupees. These 10 erores of rupees will xnore than cover the 
aefieit, and perhaps leave some surplus. 

I here arc four other items ■ to ‘whicli I would draw specific attention. The 
military expenditure in the illustrative Budget is estimated to be 50 erores 
of rupees not. Acewding to a -report ■- published in the London Times/’ 
datea September SOtli, 1931, and also In a recent issue of the Calcutta 


Statesiiiaii,^’ it would appear that Sir ■ George , Schuster proposes , a net 
reduction of army expenditure of 4-| erores of rupees. Of course that figure 
includes army; expenditure, for Bui'ma as well. IJiider the illustrative Budget 
Burma’s arm,5r.,,6xx3eiiditiire is not ' included,, but I think I can, on Sir George 
Schuster’s figures, safely count upon a. reduction of 3 erores of rupees from 
tlie^ Military expenditure .of SO- erores of. rupees for India alone. There will 
also be some saving under the recent retrenchment x>roposals and reduction 
.of salaries, some of these retrenchments and reductions being' of a xiermanent 
na,tiire. 

2 includes the estimated income from Customs. At the present 
iiiomeiit this includes a certain income from export duties. I have . already; 
submitted a. .Note -about export duties, and I have suggested, that ail export 
•duties should be abolished after 5 years, and that during these 5 years ,onl 3 ? , 
half of the export duties should be retained byi the Federal Government. I 
would, therefore, deduct 2 erores of rupees from the income estimated under 
Customs. 

Item 3 is payments by Indian States (tributes) and the *74 ciwes should 
be deducted on the receipts side. These calculations will show that this 
Budget will practically?' be a balanced Budget, but there are a number of 
other items in the nature of indirect taxation about which we have certain 
figures of probable revenue. If unfortunately for some unforeseen reason, 
expenditure increases or income falls, we may well look to one or more of 
these items for balancing the Budget. These items are excises on matches, 
tobacco, silver, and kerosene and petroleum. All these items come under 
head 4 of Schedule A. In imposing all or any of these indirect taxes I 
•would be willing to allow the Indian States to retain them if at the present 
moment there is any such tax in any State. The estimate of Sir Walter 
Layton from the match excise from British India alone, was 3 erores of 
rupees, and from manufactured tobacco (pipe tobacco, cigars and cigarettes) 
6 erores of riix>ees. I know these estimates have been criticised by the 
Government of India and the income may be less than is estimated, but 
there will be some increase as the realisation will be not only from British 
India but also from the Indian States. 

IJiider the interim Budget recently introduced by Sir George Schuster he 
has already proposed a 25 per cent, increase on silver and kerosene, amongst 
others. In the illustrative budget quoted on page 12 of the Memorandum of 
the Finance Department of the Government of India this increase has not 
been taken into account. From these four items of excise, if need be, one 
may reasonably?- expect in normal times 9-10 erores of rupees, and the eon- 
tribiitioii of the subjects of the Indian States will be comparatively small. 

The appointment of two Expert Committees has been suggested in fche 
lleport of the Federal Finance sub-Gommittee. The first enquiry would be 
a general survey of the x:>roblem and an examination of the questions dealt 
with in paragraphs 5 to 17 and 21 to 25 of the lieport. Instead of appointing 
this Expert Committee at this stage, figures may be obtained from the India 
Office to ascertain roughly what would be the income in normal times of the 
Federal Government from the heads of taxation suggested by me. If on 
receipt of this information it appears that there is a very reasonable chance 
of the Budget being balanced in normal times, His Majesty’s Governnxeut 
should go ahead with the declaration of their policy, and Ihe drafting of the 
Act, af-ter ascertaining the concurrence of the Federal Structure sub-Com- 
mittee. If this first Expert Committee be appointed, it should be appointed 
with modified terms of reference, after the Act has been passed for the 
preparation o'f the Statutory Eiiles., In other words I advocate a procedure 
similar to tJie one followed when the Montagu-CIielmsford Report was sub- 
mitted. Then the Government of India Act, was passed in 1919, the Statutory 
Devolution Rules were prepared thereafter, and the constitution came into 
operation later on when most of the statutory Rules were ready. 

The second enquiry would relate to the Indian States, and would no 
doubt require considerable time, ^hat enquiry is very important from the 
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point of ' vie'W of doing justice between the States and British India. Mate- 
rials will' uiidoiibteclly be necessary. 'The Report of this second Gomiiiittee- 
may we'ir be ■ submitted to the Federal- Governme'nt of the future. In order 
to give every reasonable .confidence- -to the; States, I personally have no- 
objection to giving a right of ' appeal ' to ■ the. Btates., on the Report of the- 
second Goininittee'” f rom the decision ' of the Federal Goveriiiiient to His- 
Majesty^s Government. .If such a right of .appeal be conceded the States- 
cannot have any reasonable ground for ' 'complaint, because at the. ^present 
moment: .and. under rules of paramountey the decision of these questions lies 
.ultimately '-..with His .Majesty’s Government. ' , 

I would therefore submit that if the outlines of .niy suggestions be 
accepted, there need not be any difficulty -about beginning the clraf ting , .of 
the .' Act at the earliest possible, time, provided that' His Majesty’s Government , 
be willing to make the declaration of policy before the Round Table Con- 
ference disperses from London, 


SCHEDULE A. 

Federal Sources of Tmation. 

1. .External customs. . ' . 

2. Balt. 

3. Export opium. 

4. Excises on articles with the exception of excises on alcohol, narcotics and 

drugs. 

6. Receipts from Federal Railways, Federal IFostS and Telegraphs and .other 
Federal commercial undertakings. 

6. Profits of Federal currency. 

7, Corporation tax, tax on income derived from business extending over 

more than one Province or State or extending over territories outside 
India, tax on interest on securities as defined in Section 8 of the 
Indian Tncoine-tax Act, 1922, salaries of employees of the Federal Gov- 
ernment, and on income earned outside India on foreign investments 
(this inaj^ be more specifically defined under the powers taken under the 
rule-making sections of the Act). 

S. Commorciai stamps (to be more specifically defined under the powers taken 
under the rule-making sections of the Act). 


SCHEDULE B. 

Provincial Sources of Taxation, 

1. Land revenue. 

2. Excises on aleoliol, narcotics and drugs. 

3. Siiamps, judicial and non-judicial, with the exception of commercial 

stamps. 

4. B\>resis. 

15. Provincial commercial undertakings. 

6. Succession duties, if any, 

7. Incom^tax on ail sources of income other than those referred to in Item 7 

of Schednle A, including ineome-tax on property within the Province- 
or State, salaries earned within the Province or State by all persons 

than employees of the Federal Government business carried on 
mthm the Provmc© or State, , earnings from professionafe within the 
■ Proving or State. 
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SCHEDULE 0, 

Solirrces of Taxation. in the Indian States. 

1. All. sources of taxation other than those included in Schedule A. 

-'2. Coiitinnaiice of existing taxes, even though; iiiclnded in Schedule A. 


the Illustrative Budget taken from page W of the Memorandum 
of the Finance Department of the Government of India. . 


Expenditure. 

Reserved. 

R-eceipts. 

60,00 (aet) 

Military (I) 

• e 

1,60 

Political ... . ' . . 


1,91 

,31 

Frontier Watch and Ward , 

Territorial and political pensions 

. •* ■ 

,80 

54,12 

Ecclesiastical ■ . . ■ , 

Unreserved, 

, —1. 

,85 

Customs (2) . 

53,01 

1,23 

Salt , . ' ■ . 

Opium 

Rahway contribution . . 

Payments by Indian States (3) . 

Taxes on Income (Federal) , 

6,70 

,16 

6,01 

. ,74 ; '■ 

Gross 1,00 
less ,04 

Colieetion 
charges: ■ ^ 

i,68 

General administrations . . 

■ 


Audit . . • , . c 


M 

Scientific Bepartments . . , 



.Aviationy.i;,' . . .. ■ . , ' ■ , 1 



Grants to Universities * • 


A*? [net) 

Agricultural Research, etc. . . 


,27 (net) 

Stationery and Printing . « 


.06 (net) 

Civil works ..... 



Administered arreas .... 

2,14 

,60 (net) 

Miscellaneous and other heads . . 

. » 

2,36 

Pensions . * , • 

,31 



69,02 
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APPENDIX VI. 


MEMORANDUM 'BY HIS HIGHNESS THE' MAHARAJA OF INDORE, 

. HTS' HIGHNESS THE MAHARAJ RANA OF ' DHOLPITR, NAWAB-^ 

' , ,;LIAQAT.HAYAT KHAN AND SIR PRABHASHANKAR PATTANI., „ 

- Tlie future eoustitution of India haS' been tbe subject of ciose^ exaniiiiatioa: 
bj many .'able and eminent autborities, and aS' it was, considered necessary to- 
bring about a union between Britisb India ^and the Indian States for deter- 
mining tbe policies in regard -to subjects of ■common concern,.' and execution 
and administration thereof, various methods for bringing about that imity 
have been explored, and proposals formulated during the past few years. 
At the Round Table Conference held last year, however, the suggestion to 
bring about such a union on the Federal basis took more definite shape' and 
the deliberations of the Conference proceeded on the basis that the future 
constitution of India should be of a Federal type embracing both British 
India and the Indian States. The precise form and structure of the ne^ 
Federal Government, as rightly stated inter alia by the Prime Minister in 
the declaration made by him on behalf of His Majesty’s Government on 19th 
January, 1931, was to be determined after further discussion with the Princes 
and representatives of British India. 

The Conference has resumed its ivork and the Federal Structure Coni- 
mittee is now engaged in formulating the precise form and structure of the 
new constitution in all the minute details. This must naturally require 
wwking out and evolving a scheme that might be acceptable to the various 
interests concerned. 

To secure the support and adherence to it, the constitution must take 
due note of ail the various standpoints on the several details and provide for 
them adequately ; failing that, it would not have the necessary support, and, 
consequently, would not work successfully, and if it is x>’^ished through' IfMer 
pressure, it is Ij^mly to do more harm than good. 

The Federal Structure Committee outlined, after their deliberations last 
year, a scheme for the proposed future Federal Constitution for India. 
Details on important points were left over for further consideration last year 
and they are being taken up now. As I was not then a member of the Round 
Table Conference, and bad no occasion to communicate my views to the 
Indian States’ Delegation or the Conference, I consider it advisable for me 
to express my views at^ this stage on the several important points at issue, 
and take this opportunity of placing them on record for consideration. 

In introducing the scheme hereafter stated, T shall add one observation, 
viz. : that the futtire constitution for all-India on the Federal basis will have 
to be on the basis suited to the peculiar conditions in the country, and not 
on the basis of the constitutions of a Federal type existing in other countries. 
If no two of those constitutions are exactly alike, there is greater reason and 
justification for India with her peculiar conditions and a large variety of 
interests (c.p,, nou-autonomous Provinces and Sovereign Indian States) to 
evolve our own scheme and a constitution which would be suited to, and 
satisfy the reqturements of, the several, interests, and varying and peculiar 
conditions and sentiments of the peo^^le’ and' their Princes. 

In my opinion, the main features of' the 'Constitution' should proceed on th© 
following lines: — ^ 

1. The Federating UniU-iQ. hs — •' ■ • ' 

.(X) Federated British" Indian Provinces; 'ie., British India and 
’ ffhe States collectively. '■* A,' ■ ■ 

The will,' with the assent of Ahe 'Grown, mnstitut© themselves 

, , ,, , into an Mlectora! college whichMnay be given any suitable name ie 
' ' 'iR the Stat« will unit for the purpose of eleWna 

of Iiegislature. ^ 
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2. Fedemiion to be for purposes of specified matters of common in- 
terest dfdpr: 

3. ' Functions, 

Foiiey and .Legislation, in' regard to, and administration of j . certain 
specified subjeets, .as detailed in Annex. A. 

.Note.-— T ile Federal Legislature will lay down. policy and enact 
' Jaws relating to the subjects enumerated in Annex. A. 

The States' will, then, automatically pass' the Federal Laws as. State- 
Laws and they wnll then come into force within the territories of the- 
.States. 

In the eyeiit of failure on' the j)art of any State to carry out the policy 
and laws passed, the Confederation of States will ..use its influence: and . 
bring round the . defaulting ' State through' its .representative-; but even 
if that .fnils, which is not likely, the Federal Government will take 
necessary action through the Crown. 

4. StTuctuTe and Composition of the Federal Government. 

(a) Legislature, 

^ There should be preferably only one Chamber, to which representa- 
tives could be sent by States through the Electoral College referred to 
above. The representation of the Indian States should be 50 per cent. 
If it is bicameral, the States should have 50 per cent, representation 
in the Upper Chamber and on population basis in the Lower Chamber. 

(h) Executive. 

(1) The States need not insist on a fixed number of representatives 
in the Federal Executive. 

(2) The Executive will be responsible to the Legislature. 

6, Method of Election of Btates Beprresentatwes, 

The States will constitute themselves into a Confederation for the 
purpose of Federation with British India. This will serve as an 
Electoral college for electing their representatives to the Federal 
legislature. The Confederation will be composed of representatives of 
Sovereign States and of groups of the remaining States. 

Major States may be allotted a fixed number of seats to ensure their 
individual representation, and some regional distribution may also 
take place. For the purposes of election the principle of plural voting 
may be accepted, the number of votes allotted to a particular State 
depending on the State’s political position, though population and 
income may also be given due weight. The details will be settled by 
/.the States themselves. 

The representatives constituting the quota of the States wall repre- 
sent the States collectively, and they will include among them repre- 
sentatives of major States for whom seats will be reserved. 

6. Federal Finance, 

Federal finance w*ili be found from indirect taxation only, so far as 
at least the States are concerned. 

7. Bupre^ne Court and Arhifmiion Courts, 

There should be a Court to deal with constitutional question only. 
In case the volume of w^ork does not justify the constitution of a 
permanent Court, provisions should foe made for the constitution of a 
Court each time as the occasion arises but the qualifications of the 
eligible personnel and the jnethod of its constitution shall have to foe 
specifically and definitely laid down in the constitution. 
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.'For disputes between the Crown -and 'the Indian States^ provision 
should be' made that they shall be ■■■ settled' by an Impartial' Court of 
Arbitration, distinctly separate, from the, Federal Court, the coii.stitii“ 
tion of which should also be 'defined beforehand. The Arbitration' Court 
should also decide disputes between a' State.niv, States, a.nd Provinces 
mter.se, or between a State or' States' and Ghntimi .Governiiieiit, of 
British' India. Neither the- Federal Court' nor tlie^ Court of ' Arbitration 
shall exercise jurisdiction as the 'highest Court of Appeal., 


AIHIX A. 


'Mumber as. 

in the 
Bey olu tion 
Elites.' 


SUBJECT. 


5. ' (a) Bailways 


(b) Aircraft and all matters 

connected therewith. 

(c) Inland Waterways, etc. . 


6. Shipping and N avigation, 

etc, 

7. Lighthouses, etc. > 

8. Port Quarantine and Marine 

Hospitals. 

9. Ports . . . . . 

10. Posts, telegraphs, telephones 

(including wireless in- 
stallations). 


11. Customs 


Federal, for Policy . and Legislation. 

Administration to be Federal only 
for through lines. 

Ditto. 

Federal, for Policy and Legislation 
in respect of inland waterways, 
affecting more than one compo- 
nent State. 

Federal, for Policy and Legislation. 

Federal, for Policy and Legislation. 

Federal as far as international re- 
quirements are .concerned. 

No special opinion, 

Posts, telegraphs, Trunk telephones 
and wireless installation to be 
Federal, but with such qualifica- 
tions as may be necessary for the 
purposes of adjustment with the 
States in matters of detail. 

1. Maritime Customs: 


Federal, subject to special rights 
and obligations under Treaties, 
agreements and engagements with 
the Maritime States. 

2. On external frontiers of India; 
Federal, subject to special case 
of Kashmir. 

..... Federal, subject to the existing 
, rights of the Indian States. 

12. Currency and Coinage . Federal, subject to adjustment, with' 

' the States' ' concerned, of such 
rights as are not already conceded 

14. Savings Bank . ,'Post Office Savings Bank: Federal 

15. , ' Indian Audit DepI, Federal Audit to be Federal. 

21. ' ' Control of Cultivaidon and' ^ Federal, for Policy and ' Legislation. 

'' " Manufacture of Opium. 

V;' ' V'’ 'Sale of. Opium fon export. ; 

22. Stotes and Stationery- -re*' For ; Federal Departments to be 

' 24., geological &ii3wey. of . l^ederalv ^ ' ' , / ' , ' ; 
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Number as 
la the 
Devolution 
Rules. 

. SUBllOT. 

26. 

Botanical _ Survey ■ of ' India , 

27. , 

Inventions, and. .Designs ■ , 

28. ' 

Copyright • , , , . ' , 

\ '29. ■ 

Eiiiigratioii from .and immi- 
gration ' into' ' British 
India. ■ 

31. . 

Central Police Organisation 

35. 

Survey of India .. 

,38. " 

Meteorology 

39, 

Census Statistics . ' . 

. 40. 

All-India Services . . 

44. 

Immovable property, etc. . 

45. 

Public Services Commission. 


Federal. 

Federal for Policy and . Legislation. 
Federal for Policy, and. Legislation. 
Emigration from' and ' immigration 
into India; Federal, for Policy 
■ and Legislation. 

Federal Police to be Federal. 
Federal. 

Federal. 

Federal for Policy and Legislation. ' 
Federal services ' sbonld be Federal. 
Immovable property acquired and 
maintained at the cost of Federal 
Qovermnent should be Federal. 
Federal for the purposes of Federal 
Services. 


Note. — The remaining subjects should not be federalised. 

APPENDIX VII. 


MEMORANDUM BY MR. A. LATIFI ON A PROPOSED FEDERAL 

COUNCIL. 

{Circulated at the request of Mr, M, K, GandM.) 

As an immediate step towards Federation, it is suggested that a Federal 
Oouncii with advisory functions may be^set up, in order to perform functions 
like those mentioned in the following schedule or any others that may be 
agreed upon. It is hoiked that such a Council would keep the Central 
Executive responsive to the Provincial Governments just as the Central 
Executive is expected to be responsible to the Central Legislature. It would 
help the Provinces to “ feel that they are represented at the Centre ” and 
thus implement the recommeudation in paragraph 32 of the Second Report 
of the Federal Structure siib-Oommittee where it is stated that “ in their 
view it is of the utmost importance that the tie betu'een the Centre and the 
units should be as closely knit as possible; and that it should be a tie of 
natural affinity of outlook and interest and cajjabie of counteracting the 
centrifugal tendencies 'which, but for such a counterpoise, would be liaWe to 
develop in the Provinces from the increased autonomy now in x>rospeet.** 

The Federal Council should, it is suggested, be formed more or less on 
the lines of the Biindesrat of the German Constitution of 1870,*^ but the 
analogy of the Imperial Conference, as well as of the Council of the League 
of Nations, would be in point. The Council may, with the Governor-Genera! 
as President, include the Governor-GeneraPs Executive Council and the 
members of the Governments of the various federating units each such 
‘Government being represented in person or by proxy by its members (other 
than the Governor or Ruler) up to the number of votes it can cast. The 
votes of each unit — ^to be cast en bloc-^may correspond to that unit’s strength 
in the Senate. ^ 

(Signed) A. LATIFI. 

^ For a good, and indeed the classical English description of the Buiid^rat 
-of 1870, see A. L. LowelPs “ Government and Parties in Continental Europe/’ 
m I, Oh. 4. 
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SCHEDULE. 

ADvisOEY FUNCTIONS OF THE FEDEEAL COUNCIL. 

Council ' .of .Greater India in regard to those States which . do not foin the 
.■:Fed6ratioii(SimoiiEeport,,.VoLn,'paragraphs 236-237,3lS).' 

Inter-Provincial .' Financial. Council (Simon Report, VoL. II, . paragraphs 163, 

,305). Particuiariy in such matters as fixing the rates of the Income-tax, 

Provincial Loan C.ouncil (Simon Report, Yol. II, paragraph .311). j 

Coimcil for advising in the co-ordination of Inter-Provincial activities (Simon 

, Repoii>.,,Yol.. I, paragraplis 258-259, and Yol. II, paragraphs 184-187)., i 

Goiincir for the. ratification, .of international, agreements, the approval of * 

,' . emergency taxation under ' section 21 of the Federal . Finance Sub-Coin- ’ 

m.ittee^s report, and advice on - matters like those for which an Indian 
, . Privy' Council ,is suggested in the Simon Report, Yol. II, paragraph 231, ; 

. bottom of, '.page 199; ' ^ 


APPENDIX VIII. 

NOTE ON THE PROPOSED FEDEEAL LEGISLATURE FOR INDIA. BY 

SIR MIRZA ISMAIL. 

The most important question on which the Conference has still to reach a 
final decision is the constitution of the Federal Government. 

The main suggestions of the Report of the Federal Structure Committee 
were : — 

(1) The Federal legislature to consist of two Houses ; ,tiie...CQmppnent 
elements of the Federation to be represented in both Houses, Joint 
Sessions being held whenever differences of opinion between the two 
Houses arise. 

(2) The Executive to be responsible to the Legislature. 

(3) Reserved subjects and safeguards in financial mattei's^. 

The Legislature, as proposed by the Federal Structure siib-Committee, has 
the appearance of a bi-cametai Legislature, but it is not really so. It will 
function as a uni-canieral legislature— -an unnecessarily unwieldy one. of some 
600 or 700 members — on all occasions when a difference of opinion arises 
between the two Houses. 

The question is whether such a constitution is likely to work smoothly and 
effectively, and suit the needs of a vast and heterogenous country. Expe- 
rience has shown that in many Federal constitutions, Senates with concurrent 
powers have failed to justify their ^existence. No nation has been successful 
in constructing a body representing the Federal element in an effective 
because undiluted manner. The fault lies in the fact that nowhere have 
the States forming the federation been entrusted with co-dperation in the 
work of the Central ■Oovernment.; In. all constitutions ' the second Chambers 
have been made directly. or indirectly representative of the. parties in the 
federating units, who are already^ enabled to' send their representatives to the 
Popular House. Thus, the political, factor, . namely, the people, is doubly 
represented, once in the Popular- House and. again in the second Chamber, 
mm though its representatives. W'olee'ted ''indirectly by the parliaments of 
■" 'the ''Stetes. This is th© considered ; opinion' of some of the most eminent 
' ’i' ' -jurisiB^ci.opir day, and based 'not, only- m a profound and extensive study of 
consHtuMonal llbv and pTaotlee.in.'all opuntries of the world, but also upon, 
actual experielitoe,^ of the ptactiohl'''worhiEg of. a Senate in modern Federal 
States. ' 

' . Would India do wisely to^diir^ard''^©'I«ons of experience, and embark 
• ^ her great experiment wiHioht' f&c1» into oonsideration?" 
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'X'iie writer believes it to 'be possible to devise a constitution wiiicli will provide- 
for, . and reined j, this serious defect. He asks -for consideration of tlie fol- 
lowing plan. ■ 

Tiie two, principal organs of the Federal .State of 'Greater India. 'woiild be*— - 

(1) A popular house, which may be -'described as the Federal Assembly ;, 

and . ■ ■ ■ 

(2) Another body, which may be described ’.as the Federal, Council. 

The .Federal Assembly mdl! .consist of -representatives chosen by direct "and 
indirect election, preferably . by, both .methods,' the representation .being more 
or less on a - population, 'basis. ; The number may -,, .he fixed at 300*350, the 
proportion of the members from' the. States 'being. :S3| .per cent.,. of the total 
strength. As regards' the method-, of- election, the suggestion ,- made by 
Mahatma , G-aiidiii,- , of , villages ,, sending their elected, representatives to 'an 
electoral college to vote., on, 'their behalf-,-: -is'-- likely ' .to, secure the best results, 
and is plainly more ' practica-I, than the- .ordinary 'method- Of ..a direct vote. , , 

As the Federal, Goiiiicil is, to .be ’.that organ of tlie Federal , Government 
which upholds the federal character of the constitution, it would be- composed 
of delegates appointed - by the Governments . of ' the States and Provinces. 
The , smaller the miniber of,„its m-em-bers....tlie more capable it is of -doing 
effective work. 

Fnless the representatives, .composing 'the--. Federal Oonnci!, , are chosen in., 
some w,ay by the .Governments .of .the /units, the oonstiintion will still .be that 
..'of .'a.iimtary ..State', as .the' federal e-lements.' will be .lacking.'- ' .For this .reason 
the, members of/the Federal Council should , 'be-' .ap.pointed. by ...the Governments, 
of .the Sta-tes -and 'Provinces ..at. their .own discretion and exclusively with, 
reference - to their '.expert - knowledge. The representatives must .vote and .act 
according, to. the .'instructions - 'which they 'receive as agents of their Govern- 
ments. ...'Plural .votes, of- a, 'State or - a ■ Province must be given uniformly. 
The Federal Council may consist of 60 members of whom at least 40 per cent, 
should be from the States. 

The Central Government must be represented in the Federal Council in 
order to safeguard the co-operation of the supreme Federal authorities and 
to prevent the various elements in the Council from working on parallel lines 
or against each other. ■■ , , 

Legislative Towers of the Federal Council, 

The Federal Council would have a suspensory veto on laws passed by the 
Federal Assembly with which it did not agree. 

If the Federal Council exercises its right 'Of veto, the Federal Assembly 
would then have to show a qualified majority, i.c., a two41iird or three-quarter 
majority, for its resolution. The rigl^-of veto would have to be exercised 
by the Council witiuii an adequate period, 'to be determined by the consti- 
tution. 

Bills prepared by the Federal , Executive would he laid, first, before the 
Federal Council, and after having passed this -body, before the Federal 
Assembly. If the Federal Council' wished the Bills presented to be altered, 
the Federal Executive could modify the draft. If it did not do so, the 
Federal Council should have the right- of adding to the draft its own 
dissenting opinion, on passing the Bill on to the Federal Assembly. 

Besides the right of considering Bills' introduced by the Executive, the 
Federal Council should share with the Assembly the right of introducing Bills. 
The members of both bodies should have the same right. 

Executive Functions of the Federal Council. 

In accordance with the nature, of -the Federal Council as the specifically 
federal organ of ^ the Indian FederaT-.State, - it should be in possession of 
certain powers with regard to ,the , Federal Executive* Its co-operation in 
this sphere can, however, only be-'qf'-an 'advisory nature, if 'it is not ,to restrict 
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-tlie Federal Executive iiiidiily in the fulfilment of its task, of government, 
fhe Federal Goimcii might enj-oy the right, of demanding , reports ^concerning 
■eurrent administrative matters from the Executive/ and iiiforiiiatioii regard- 
ing the preparation of. future Bills. 

, .The Federal Coiincil, moreover, might have a. right of eo-operatioii , iii 
€erta.in' administrative matters j e.g., external relations, like. the Senate of 
■the: United 'States of America., Or, for example,; the Fedeiml^Coniicil might 
have a right to propose- appointments to 'certain' high, offi,eiai. .posts. .The 
-Government would not Be rigidly 'bound hy^-such proposals. In practice, 
■however,, the Government would presumably .adopt them, imless there were 
■any special objections. 

The advantages of constituting the Upper Ho'use in the manner proposed, 
include the, foll,ow,ing : — , ' 

(1) It will be of a' 'manageable size, and therefore better adapted foi 
despatch of business ' and more economical in working than a larger 
body composed of some 250 or 300 members.* It will cost less; it will 
attract better men without unduly depleting the Provincial and State 
Legislature, 

(2) The members being selected with reference to their expert know- 
• ledge will be comparatively free from party influences, will be more 

“ federally-minded ” and less bound up with local and sectional 
•-affiliations,. 

(3) The points of view of the Governments of the units wdll find 
timely and authoritative expression in the Council, and the occasions 
for conflict between these Governments and the Central Executive will 
be avoided or reduced to a minimum. 

(4) The objections of British India in regard to powers of financial 
.control of the Upper House will be obviated. 

(5) As the Council will he. inyes'ted only with a suspensory, and not 
an absolute veto in Legislation, Brxtish^’^lndiarushtmM’ -have-te 

tion in giving even 50 per cent, representation to the States in such 
a body. 

(6) On the other hand, as an offset to its slightly inferior status in 
legislation, the Council will have large po-wers of initiative; the right 
of association with the Executive in certain administrative matters, 
and advisory influence in all matters of policy which concern the 
States and the Provinces. In these important functions, the States 
and British India will share equally. 

(7) The scheme would allow of States sending delegates to address 
(without voting in) the Council on matters in which they may be 
specially interested. This should be an acceptable concession to those 
States W'hich cannot hope for individual rei^resentation. 


APPENDIX IX, 

liEMOBANBA OH EXPOET DUTY OH JUTE AS A FEDEEAL SOUECE 

OF EEVEHUE. 

I. — By Sir' Fromsh Ghunder MiiUr and athen. 

On the eve ,ol the propdsed. Federation,, we, the Bengal delegates have 
-oarefttlly considered the question whether the export duty on jute— a ^niono- 
poly produce, of Bengal — should be allotted as a Federal source of taxation. 

In 'the year 1929-80' -tbe- export duty on jute yielded Es. 483-67 lakhs 
Since this duty wm impo»d in,, 1916 Bengal has contributed nearly 50 crores 
' to the Government of India' from |hk source alone, , thug affording consider 
relief to the taxpayers of -other '.Provinces. ' Besides this export dutv 
immmrtmi and roper-tax derived ;from jute mills and jute business (quite 
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apart from income-tax derived in Bengal f rom , otlier sources of income) ' are- 
estimated to liave contributed about '2-| crores annually to that Government. 

Jute is. grown hj the ryots of Bengal ' under conditions of great iiardsliip'- 
and difficulty, seriously affecting' their, health. ''In the past, on account of 
the, existence, of, this, export duty/. it has. -not : been possible to , utilise this 
itionopoiy product of Bengal, for raising' revenue for the Provincial Exchequer. 
This, is one,, of the main reasons 'why the"''Governinent , of Bengal has .been, 
iiiiabie to take 'adequate steps, for the 'amelioration of the con,ditioii of the 
peasantry j , or for. the promotion of the general welfare of the people, of the" 
Province. 

The tmaneial- condition of the Government of Bengal for the last 11 years j 
and , perhaps for ' a much longer ' period, has been ' well-nigh desperate—so 
much so that it has ,not oft-eii'.'been.' possible for that 'Government to, discharge" 
efficient^ even some of its primary ■functions. ,, Under these circumstances it 
has been "iiiipossible, for that' Government to do 'wdiat can ' be reasonably 
expected of every civilised,, government in the spheres of education, public' 
health, agriculture, and other nation-building,, activities. 

The allocation of the export duty on jute as a Federal soiiree of revenue 
will be a form of discriminatory taxation to which we, the delegates from 
Bengal, can never agree. From what we have stated it would appear that 
no constitutional advance is worth having in Bengal unless adequate funds 
can be made availahle for the Province. Under the circumstances we regret 
to have to emphasise that it will serve no iiseful purpose for Bengal to join 
the Federation if this unreasonable sacrifice be demanded of her. We trust, 
hoivever, that the sense of justice and fair- play of the members of the Federal 
Structure Committee will yet prevail^ and that this diseriminatory taxation 
wnll not be demanded of Bengal. - ^ 

We have autliorisefl tli© Bengal lep resent ative oh” that Committee tO' 
submit a fuller Note on the subject. 

(Signed) F. C. MITTER. 

A. K. FAZL-UL-HUQ. 

■ . ■ NARENBRA .NATH LAW. , ' 

J. N. BASU. 

I agree. I sign this, subject to one observation. I have heard it stated 
that as jute is a monopoly of Bengal, the export duty on jute is really paid,, 
not by the taxpayers of Bengal, but by the foreign purchaser. This ojiinion 
is held, amongst others, by some ivho, as officials or nou-oflicials, are more 
interested in the welfare of other Provinces than that of Bengal. I do not 
at al! agree with this view, and I am of the opinion that this argument does 
not bear any close examination. 

It is true that jute is a monopoly ol Bengal in the sense that it is grown 
in Bengal and it is not growm in other parts of the world. But the question 
of substance is whether the foreign buyer really pays the tax, the producer 
being in no way affected because of the existence of the tax. If in a parti- 
cular year the total demand for gunny or hessian or loose jute by the foreign 
buyer is less than the amount manufactured or produced in Bengal, then 
in such a year the foreign buyer is in a position to dictate the price either 
of the manufactured article or of raw jute. In post-war days such a contin- 
gency has constantly arisen. In such years, therefore, jute mills in Bengal 
or the exporter of raw jute must agree to the price paid by the foreign 
buyer. The export duty in such years must largely, if not wholly, fail upon 
the manufacturer, or the primary producer, the ryot. 

The position of the primary producer, the ryot, is, however, different 
from that of the manufacturer in every year., For many reasons into wffiich 
■' I need not enter, the^ ryot can never ■ control the price, and as jute is a 
monopoly crop there is always the tendency on the part of the ryot to^ 
increase the cultivation of jute. Even in years when the demand of the^ 
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foreign... buyer is large j there, is .a -wide, difference between the price .receiTecl 
by- the ryo.ts and the price, paid in foreign, markets, .and the, existence of the 
■export, duty is a material factor .which' .the. exporter or, inaniif actii,rer of jute 
in Bengal ' mil always take into consideration in fixing , the pricey 
. Then ■ ag.ain the'., j.iite produced by the, ryot comes into the hands, of the 
'.purchaser for the., jute mills or .The .export; trade through' many intetiiiediaries, ■ 
.and the ' existence of these intermediaries makes it more difficult for the ryot 
to., fix. .his price.. In order to grow jute the ryot has to .undergo .many, hard- 
ships',;..,: and .has ..tO' work under conditions wdiieh .must affect diis health. One 
■process in the preparatmii ..'Of jute is to keep it in water for a number, of 
days, and then to separate '.the fibre from the stem' by a manual process while 
■standing in the water. Keeping the jute submerged in water for a number 
of days breeds malaria and other diseases in the neighhourhood. 

If Bengal could get the value of the jute as a source of revenue for the 
Provincej then one of the great problems of Bengalj namely, the existence of 
malaria on a wide scale, -would be reduced. 

For all these reasons I tliink it is a mistake to assume that the export 
duty on jute is really paid by the foreign purchaser, and that the manu- 
facturer or the primary producer are in no -way affected or concerned by the 
export duty. 

Assuming, however, for the sake of argument, that jute is a monopoly 
and that the export duty too is paid by the foreign puixhaser, then Bengal 
■cannot in justice be denied the profits received from that monopoly, as it is 
conceded that that monopoly is a monopoly of Bengal. Why should the rest 
of India be allowed to profit by this monopoly which so seriously affects the 
health conditions of the Province and the amenities of life of an overwhelming 
section of its poorest populating namely, the agriculturists. 

Lastly, monopolj’- or no inonopfnyr^^ of jpe export d uty it 

is not possible for -fclie Government of Bengal to impose aiiy tax iimaiy'sfe 
or f-orm on jute. There is, therefo re , t he question of suhs-tanee that taxation 
of jute as a source of export duty precnidbs the Government of Bengal froni 
■deriving any revenue by taxing jute. 

(Signed) P. 0. MITTBr/ 

IT . — By Mr. A. S'. Ghvsnavi. 

The financial difficulties of Bengal under the Montagu-Chelmsford Reforms 
are notorious. 

Potentially one of the richest Provinces in India, Bengal is actually, from 
the point of public revenue, one of the 'pcvorest. There is no need to cletai'l 
the causes which have led to this state of affairs, for they are well under- 
stood. The outstanding cause is that certain revenues, of which the richest 
yield is from Bengal, have been declared to be central sources of revenue. 

With regard to Income-tax the difficulty of allotment is notorious, but no 
such cliifficnlty e:sSsts in the case of tlie export duty on jute, 'Eyei^y "argiiiiient ’ 
supports the contention that. this should be a Provincial source of revenue. 

In the interests of the down-troddep. ' peasantry of Bengal, I ask that the 
export duty on jut© should be- classified- as a Provincial and not a Federal 
source, of revenue in paragraph 10 of the Report of thc^ Federal Finance 
Sub-Committee, 

The export’^ duty on lute'' .waS' first- imposed in 1916 as a purely War 
hot It has been continued to, thie day i.n the teeth of the iust 
©f Mery'Seotion of the„p0opl© of^BeiigaL The reason Is, of cotum 
that the duty 'has been %|xt]id'.--y#ry;vpiufitabk. its yield in 1029-30 beine* 
3El9, 463:67 lakh#,,, or ow total export duties realised in all 

. ; 
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State s share in the profits of 
of every Province of India. 
^ has been very seriously curtailed 
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^11 "+? settlement of. land effected. 150 years ago. It is, therefore, 

necessary "that the export duty on. Bengal Jute, wiiicli is the 
net or the most localised industry in the world, should, as l3eiiig a tax on 
t e Produce, of Jand, he made a Provincial source of .revenue., It would thus 
1 the uplift of the peasantry, from whom it is taken ' and 

' I’eheve the crippled finances of the Province of Bengal. In my 

i have t,he support of the precedents of Section 51 of the 
Section 9 of the Constitution of the United 

States 01 America.! 

# ' equity and comparison with practice in more 

®^sewhere, require that this large sum of money produced 
Bengali enterprise, be made available for the develop- 
' r a of the Bengali people,, whose .progress has hitherto been 

„ , hiiideie and stultified for want of means. 

with .this request will provide a continual source of 
^ iph since this export duty, being, levied on a monopoly, 

i I ail A substitute has been found, is an economio tax, 

to be permanent. It can hardly seriously be 
conl8HWrunal> the people of Bengal can be deprived for ail time of the 
proceeds of this duty, which is entirely the fruit of their own industry. 
Indeed, such a permanent deprivation would be nothing less than an act of 
discrimination by the Federation against Bengal, and would be bitterly 
resented as' such. ■■ ■ 

(Signed) A. H. GHUZNAVI, 


* The Parliament shall, subject to this Constitution, hav6.,.poweF to make 
laws for the peace, order ^ and good .^ovornment of the '^'Commonwealth with 
respect to . . . Taxation; but so as not to discriminate between States 

or parts ox States. 

t No tax or duty shall be laid on ai*ticies exported from any State. 
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foreign .buyer is large,, there is .a wide difference .between . the price received 
by^the ryote and' in. 'foreign, in arhets, and the existence of the 
: ■export duty is. a material factor w.luch,tiie exporter or . manufacturer, of jute, 
in 'Bengal will always take into consideration in fixing the price, . 

Then again the Jute produced .'by tlm ryot, comes . into.' the .hands' of the 
purchaser for the jute m.ills or the. export trade through many inteiiiiediaries, 
and the existence of' these intermediaries makes it more difficult fo.r. the ryot 
to fix his price. In order to grow jute the ■ ryot has to undergo many hard- 
ships, and has to work under conditions which must afl-ect his health. One 
process in the preparation of- jute is to keep ' it in water for number of 
days, and then to separate the fibre from the stem by a manual, process while 
•standing in the water. Bleeping' the 'jute submerged in water . for a .number 
■of 'days breeds malaria and other diseases' in blie neiglibouiiiood. 

If Bengal could get the value of -the .jute as a source of revenue for the 
Province, then one of the great problems of Bengal, namely, the existence of 
malatia on a wide scale, would he reduced. 

For all these reasons I think it is a mistake to assume that the export 
duty on jute is really paid by the foreign purchaser, and that the maiiu- 
fncturer or the primary imodueer are in no wmy affected or concerned by the 
export duty. 

Assuming, however, for the sake of argument, that jute is a monopoly 
and that the export duty too is paid by the foreign purchaser, then Bengal 
•cannot in justice be denied the profits received from that monopoly, as it is 
conceded that that monopoly is a monopoly of Bengal. Why should the rest 
of India be allowed to x)rofit by this monopoly which so seriously affects the 
health conditions of the Province and the amenities of life of an overwhelming 
■section of its i:>oorest populaiipn^amely, the agriculturists. 

Lastly, monotjolj’' or no pf f.hp. A'^gp nrt^ duty it 

is not possible for the Government of Bengal to impose any tax in any~sFuTp0 
or form on jute. There is, therefore the question of substance that taxation 
of jute as a source of export duty precludes the Government of Bengal from 
deriving any revenue by taxing jute. 

(Signed) P. 0. MITTEE. 


II.— By Mr. A. H, Glmznari. 

The financial clilfieulties of Bengal under the Montagii-Chelmsford Reforms 
ai’e notorious. 

Potentially one of the richest Provinces in India, Bengal is actually, from 
the point of public revenue, one of the poorest. There is no need to detail 
the causes whicfli have led to this state of affairs, for they are well under- 
stood.^ The outstanding cause is that certain re\’enues, of "which the richest 
yield is from Bengal, have been declared to bo central sources of revenue. 

With regard to Income-tax the difficulty of allotment is notorious, but no 
such difficulty exists in the case of the export duty on jute. Eveiy argiunent 
supports the contention that this should be a Provincial source of revenue. 

In the interests of the down4rodden peasantry of Bengal, I ask that the 
•export duty on jute should be classified m a Provincial and not a Federal 
Bo^irce of revenue in paragraph M "ot, the ^Report of the Federal Finance 
BUb-Committee. ^ ■' ^ -A----- 

The export on jute imposed lb,’ ipd-'Us a purely War 

melsw, but it -has been continued., to :tMs day in’ the teeth of the just 
pTOteite ol>yery section oi''tho-'pTe^ple of .f he 'reason is, of course, 
that the duty has been. ;f|'" 
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.by til© permanent settlement of land -effected 160 years ago. It is, therefore^ 
ail tile more necessary that the export duty oii' Bengal jute, wliick is the 
product of tile, most localised ' industry in the world, should, as being a tax on 
.the produce of land, be made a Provincial source of ..revenue. It would thus 
become available for the uplift of the peasantry- from whom it is taken - and 
generally relieve the. crip^iied finances of the Province of. Bengal, In my 
contention I have the support of the precedents of Section 51 of the 
Australian Constitution,’^ ■ and 'Section 9 of the Constitution of the United 
States. of America. t ' ■ ’ , 

it is submitted that both equity and eonix)arison with ]3i‘actice in more 
,, .favoured Provinces elsewhere, require that this large sum of .money produced 
: by Bengali .labour -and Bengali enterprise,, be made available for the develop- 
ment and .'welfare of the Bengali people, whose progress lias hitherto been 
hindered and stultified for 'want- of. means. 

Refusal to comply with this request will provide a continual source of 
discontent in Bengal, since this export duty, being, levied on a monopoly, 
for which hitherto no., efficient substitute has been found, is an economic tax, 
is certain to be permanent. It can hardly seriously b© 
contended that the people of Bengal can be deprived for ail time of the 
proceeds of this duty, which is entirely the fruit of their owm industiy. 
Indeed, such a permanent deprivation would be nothing less than an act of 
discrimination by the Federation against Bengal, and would be bitterly 
resented as such. 

(Signed) A. H. GHUZNAVI. 


^ The Parliament shall, subject to this Constitution, liave, 4 io??er to make 
laws for the peace, order and good government of the "Commonwealth with 
respect to ... ' Taxaiibii ,* but so as not to discriminate between States 
or parts of States. 

t No tax or duty shall be laid on articles exported from any State. 






